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INTRODUCTION 


As a general proposition it may be affirmed that eV&ry tangible 
§ 1. Gcnorifl pre- thing \vhicli possesses any value fnay bo appropri- 
rcquisites of triuis- , owner, and hence may be calloil 

property and made the subject of a transaction 
between him and other persons. The person who so deals with the 
thing is sa\d to alien|ite it or transfer it, or, according to the nature 
of the thin^, to convey or assign it. The thing itself, thus called 
^property," is not necessarily a tangible object, for incorporeal or 
intangible things are also capable of being owned and transferred. 
And the Act relates to such things as well as to physical objects 
ill the shape of land and goods (section 8). It is with those latter, 
however, described as immoveable and moveable property and with 
the transfer of interests in them, that the Act is chiefly concerned 
The Act is generally consistent in using the term ^property ^ in th.'it 
sense, and not in the sense of ownership or dominion in which il i 
used elsewhere, in the Contract Act, section 78. 

In order that a transfer of property may take place, there 
must be in existence a thing capable of being transferred and ei 
least two persons, who by mutual consent in dealing with the thiji^; 
take tho respective parts of grantor and recipient. There aic' 
some obvious exceptions from tho rule that physical objects may b() 
appropriated ; for instance, the water of a stream, or the air in its 
natural state* Of such things not being capable of appropriation 
there can bo no trail sf or — they are not property. There again 
things which, though in a sense they may be called property, are 
excepted from tho general rule in favour of alienability. Section G 
specities such exceptions. The thing must be in actual existence 
when the transfer of it takes effect. There may be a bargain and 
contract^ about it beforehand, but plainly thero can be no transfer 
of a non-existing thing (section 124). 

Tljero must be at least two 'persons, the transferor and the 
, transferee, of whom both must be living persons 

:i;t the date of tlie transfer. A cor;^oration is in 
tho view of law a porvsou and therefore, while a man cannot sell 
property to liiuiseii, he can sell it to a corporate body of wKich he 
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IS a member. (Farrar v. Farrars, Limited, 40 Ch. D., p. 409 ; 
John Foster & Sous v. Cominisskmers of Inland Revenue, [1894] 

1 Q. B., p. 516). Wills do not come within the provisions of tha 
Act, for by a svill a man dcclarcs'his intentions with regard to his 
property which he desires to have carried into offcet after his death. 
On the death of'the testator only tho will ope#M.tes. Aga^in the trans- 
feree, not being a corporation or other legal person, must boa living 
jierson. Property cannot be sold-or otherwise transfi>i;re(l to an inani- 
mate object. And it is expressly provided that, if the donee dies 
before acceptance of tho thing given, the gift is void (section 122). 

On the part of the transferor there must further^ bo capacity 

^ to contract. Persons who, whether from minority 

Capacity. tit t t 

or other disabling cause, are devoid of such 

capacity, cannot make valid transfers of property. While such is 
tho general provision relating to the party who necessarily takes the 
onerous or active part in tho transaction, there is no similar pro- 
vision with regard to tho recipient of propert}^ transferred. The 
recipient of a gift must be a person endowed with capacity for 
rights, but he need not bo possessed of the capacity for legal action. 
An infant may accept a gift. If however tho transaction is such 
as to impose any obligation on the donee, it at onoeP becomes essen- 
tial that he should bo a person competent to contract (section 127). 
Tho Act makes no general provision for tho cases in which com- 
petency on the part of the transferee is required, but it is clear 
that, ill all cases in wliich tlie transaction is onerous to tho trans- 
feree, the general rule applicable to contracts must prevail and tho 
transfer is not ahsoliitoly binding upon him. So of infants it is 
said i(^1iat they arc capable of jii^^chasing suh mod’). On obtaining 
their full ago they may bind themselves by agreeing to the pur- 
chase; or may waive the purchase without alleging ,any caiiso for 
60 doing.^^ (Sugden's Vondor^s and Purchasers, p. 686.) Tho 
same rule holds good generally with regard to contracts made by 
minors or other incompetent persons, although no pluco has been 
found for it in the Contract Act. 


Tho two persons must both agree, the one to t,ransfer, the 
other to accept, the agreed thing. ^Eri’or as to 
the identity of the thing sold excludes tip possi- 
bility of consent and therefore makes the sale void. In the case 
of sales and transactions other than gifts there can be no doubt that 
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the assent of the transferee as well as tlint of the transferor is 
required. The case of gift is really no exception^ and section 122 
makes it clear that there must bo acceptance by the donee. 

According t& the terminology adopted by the Contract Act, a 
, contract involves a promise enforceable by law. 

The jfcerm ^contract* is not applicable to trans- 
actions other than those importing obligations. 
A transfer of property does not necessarily involve a contract in 
that sense of the word. In the case of a gift no promise is made 
by the doner or donee and no obligation is created. Yet, as has 
been seen, the transaction so far resembles a contract that there 
are the two consenting minds both directed towards the same object. 
And the same reasons, which vitiate a consent and make a contract 
voidable under the Contract Act, make a gift revocable under the 
Transfer of Property Act (section 126). While there is thus a close 
relation between gift and contract, all other transactions relating 
to property necessarily involVe an obligatory contract. 

Sale, mortgage, or pledge, lease, and bailment, may j.,like be 
classed as contracts, because in each case there is a contract which 
leads up to the transfer, and in the result contractual relations are 
created between the parties. No rational distinction can be 
founded on the difference in the charactoji xjI the property to which 
the transaction relates. A sale is none the less a contract beca 4 se 
it is a sale of jand. It follows that, if the chapters on sale and 
bailment wore rightly placed in the Contract Act, the chapters on 
sale, mortgage, and lease in the Transfer of Property Act ought 
also to have been placed in the former Act. And so by soctiion 4 
of the Act it is declared that ^^the chapters and sectioUiS of 
the Act which relate to contracts shall be taken as part of the 
Indian Contract Act.” As a matter of fact a largo portion of the 
rules contained in the Act should properly bo placed utider the 
head of contract. The last chapter relates almost entirely to the 
transfer of obligations which in a secondary sense only can be 
regarded as property. There/ remains only a part directly con- 
cerned with property, the modes of transferring it, and the condi- 
tions under which it may be transferred. 

As^to the nature of ownership and tlio interests m property 

S 3. Ownerehip. subject of transfer, little 

information is to be found in the Act. The right 
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of the person entitled to transferable propcfrty is rlcsovibc'd aa 
ownership, and a sale or excliaiigo of such properly is dosfiibod as 
a transfer of ownership. And similar languag'e is nserl i]i llio chapter 
on sale of goods in the Contrac^^ Act, section 77C In tlio sccl-ion 
concorning'gift, section 122, there is no mention of ownorsliip, but 
gift is said to be simply the transfer of property. (Se^, too sections 
8, 8(), 92). 'J'ho change of language is probably ,iinintentioiuil. 

Ownership or property, whpn the latter term is used to denote 

** f 

a legal concept and not a thing, is described by Austin as a 
right over a determinate thing, indefinite in point of* user, unre- 
stricted in point of disposition, and unlimited in point of duration,^’ 
Vol. 11, p. 817. Normally and in the absence of speciaT restrictions, 
the ownership of a thing involves the possibility of enjoying it and 
dealing with it in all possible ways. It still subsists notwith- 
standing that the powers thus connoted by ownership are tecn- 
porarily witlidrawn. A mortgage or lease of property docs not 
deprive the person who grants it of His ownership. The creation 
of a trust leaves the ownership in the trustee while the benoiicial 
interest is vested in another. (Trusts, Act, section 8.) On the other 
hand, the right acquired by the inortgagoo or the lessee is not 
ownership, because in its nature it is restricted- That is the 
characteristic of a right in re aliend as opposed to ownership. 
The very fact that such a i*ight as a mortgage-right subsists, 
implies that another person is owner; for the same person can no 
more be possessed of both these riglits at the same time than can 
the same person bo creditor as well as debtor in respect of the 
samo obligation. When the greater and the lesser rights aro 
united person, a merger or confusion takes place (sec- 

tions 101, 111 (dj; compare section 46, Easements Act). 

‘ These restricted rights aro in the Act called interests. It is an 

1 

interest which a mortgagee aenuires (section 58). 

Interosis. mi i • • i ^ ^ 

The lessee is saKl to Jiave an interest m the 

property (section JOS (^O). In the sections (10th to olth) prescrib- 
ing the conditions under which traiiL.fers may be effected, the right 
created by the transl'ce is c.d'iod an interest. In section 40 an 
interest in property or casement thereon is distinguished from the 
right arising from au obligation annexed to the ownership of 
property. A right may liavo reference to property and still not 
constitute an iutorcst in it. And so a person entitled to receive 
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maintenance from tlli*5 profits of immoveable property is not snid to 
have an interest in it (section 39) ; and it is expressly declared 
that no interest is created in property by the mere contract for sale 
of it. (See however the use of t^ie term ^ interest ’ in Trusts Act, 
section 3,.) 

Ownership and bite jests, not amounting to ownership, are alike 
t^^own by the general name of real rights. They 
Keal rights. ^ have this in common that they all imply a 

certain relation to property and are impersonal in character, tlio 
correlative ••duty being imposed, not upon any determinate 
individual, but on other persons generally. They are in their 
nature permanent or capable of being permanent so far as property 
itself is permanent. In these and other respects they differ from 
the right which a contract gives, for a contract can bind deter- 
minate persons only and serves no more than a temporary purpose. 
Nevertheless there are exceptions. Section 40 shows how a right 
or obligation, not amounting to an interest, may be enforced 
against strangers who have taken with notice or gratuitously. 
(Compare Trusts Act, sections J63, 64 and 91.) 

In respect of forms of transfer it may be said generally, that 
^ ^ ^ there must be either delivery or the execution 

§4. orms. ^ written instrument. When the property 

being immoveable is not tangible and therefore delivery is not 
possible, a sale, exchange, or mortgage can only be effected by an 
instrument which must be registered. A registered instrument is 
further always required for the gift of immoveable properly, as 
also for the sale or mortgage of such property exceeding Rs. lOt) 
ill value. In addition the instrument of gift or mortgage must be 
attested by at least two witnesses. In the case of leases tho neces- 
sity for a registered instrument depends on the terms of the letting 
(section 107). ' 

Subject to the provisions contained in section six and also to 
the rule regarding alienations njade pendente lite 
(section 52), the owner of property, or of any 
interest in it, maydeal with it by way of transfer 
in any manner consistent with the nature of the interest and with 
the rules hereafter mentioned. Sale described as t?fe transfer 
of owne&hip, but a lesser interest such as mortgagee's or a leasee's 
(section 108 (j) ), may also be sold, as too it may be made the subject 
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of a gift or a mortgage. Again other limited interests, e.j., that 
of a tenant-for-life, rnny Le dealt with in the same way. The 
general rule is that, in the absence of an intention to the contrary, 
a transfer of property must be ta>ken to, pass all t'he interest, what- 
ever it may be, of the transferor (sections 8, 44). If the trans- 
feror possesses* no interest, the transfer avfiilB nothing. A person 
not possessed of any legal interest in a particular property is said 
to Lave no title to it, and as a« general rule he cjinnot convey to 
another what he has not got himself. (See Contract Act, sec- 
tion 108.) Section seven presupposes the existence of a title or at 
least of a power of disposition, for a man may have a power of deal- 
ing with property without having any interest in it. (Section 8, 
In re Cardross’s Settlement, 7 Ch. D., 728.) 

The expression ^ title ’ is used in more senses than one (Austin, 
Vol. II, 1010). It is used as equivalent to right, 
as for instance, when one man is said to be prede- 
cessor in title of another. It is also used to denote the means 
whereby the right to property is acquired. In this sense a vendor^s 
title consists of the series of processes, whether acts of parties or 
acts of law, which have led to his acquisition of the right of owner- 
ship. Ownership may be acquired immediately by occupation, the 
thing having previously been ownerless ; but in practice derivative 
acquisition only need be considered. To show a valid right to the 
property, a good title as it is called, the vendor may have to estab- 
lish the right of a succession of predecessors and the validity of 
the several conveyances made by them. Or without proving any 
transfers by acts of parties he may establish his title by proof of 
the facts necessary to make the law of limitation or that ot inherit- 
ance apply. Although proof of title may be much facilitated by 
the law of limitation and registration, cases may still arise in which 
absolute proof is wanting. Such absolute certainty is not however 
required, for a purchaser may bo compelled to take a title free from 
reasonable doubt. (Specific Relief Act, section 25 (6).) 

No person being able to convey what he himself has not got, 
it follows that if an owner hafi sold his property to one person, he 
cannot afterwards convey it in any manner to anothey. !]^here is 
nothing leiEt upon which the later conveyance can take effect. Only 
when an interest remains in him after the first conveyance, can the 
later conveyance have any operation. Successive transfers of 
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interests in the same»property, when they operate at all, operate in 
the order of time in which they are made (section 48). From this 
general rule an exception is made by section 78. The mortgagee 
earlier in point of time may owing to his conduct lose his priority 
and be postponed to a later mortgagee. And although^ ordinarily 
a purchaser acquires no title except from a person himself possessed 
of a title, there are exceptional cases in which, notwithstanding 
the want of, title, the transfer may prove effectual. On the prin- 
ciple of estoppfil the real owner of property, which another person, 
acting with* his consent as ostensible owner, has transferred to a 
third person for good consideration, is not permitted to question 
tho transfer'»as against the transferee who has acted in good faith, 
after taking reasonable care io ascertain that the ostensible owner 
had power to make the transfer (section 41). And section forty- 
thfeo provides for the case where at the time of the transfer the 
transferor has no title, but subsequently acquires one. That provision 
also is founded on the priWple of estoppel. Again, in the case 
provided for in section 35 property to which the transferor has no 
title may, on the election ot the transferee to confirm the transfer, 
be validly transferred to a ttird person. The real owner cannot 
at the same time impugn the transaction so far as it affects his own 
property and adopt it so far as it confers a benefit upon him. In 
addition to these provisions concerning transferees from persons 
whose title is defective, there is further provision made iu favour 
of those who by honest mistake pay money on account of rents and 
profits to the wrong person (section 50) and also of those who, on 
the faith of tho title which they believe they have acquired, incur 
•expense on account of improvements of the property and subse- 
quently are deprived of it by the real owner (section 51). * 

The power of the owner of property in dealing with it by way 
' of transfer is limited by the provisions contained 
sections 10 to 34. Generally he cannot pre- 
vent his transferee from exercising like powers 
of disposftion or from enjoying and using tAe projt)erty as he pleases. 
An exception derived from English law is made in the case of a 
marrieof woman in whose favour Pi settlement of property for her 
separate use is made. She may be r,estrained from .^lienating it. 
And Tv^hen the transferee is a lessee, a condition is not illegal 
because it restrains him in disposing of his interest. Again^ with 
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regard to tlie enjoyment of property, a restraint may be put upon 
a purchaser when it is required for the more convenient enjoyment 
of a neighboui-ing piece of land. In this as in the last case the 
restraint being imposed for the jj^dvantg-go of the‘ transferor cannot 
be deemed arbitrary. 

A transfer of property may be qualified by being made con- 
ditional, by being made to .take effect only at 
some future time, or by being^subjected to an 
obligation. A contract or disposition of property is said to be con- 
ditional when the operation of the transaction, which ^is otherwise 
complete, is made to depend on some collateral and uncertain cir- 
cumstance. See section 31, Contract Act. The difference between 
a transfer thus qualified by a condition and a transfer qualified in 
the matter of time only is marked in sections 19 and 21. The cir- 
cumstance that the transfer is so made as to take effect only on <ihe 
expiration of a given time or on the happening of a given event 
does not make the transfer conditi6nal, unless the event is an 
uncertain one which may or may not happen. 

The qualification of a transfer ii|^ respect of time is legal, pro- 
vided it does not transgress the rules laid down in sections 10 and 
13 to 18. (Compare the similar provisions in Part XH of the Succes- 
sion Act.) The interest taken by such a transfer is called a vested 
one as distinguished from the contingent interest the accrual of 
which is made to depend on the happening of an uncertain event. 
The vesting of the interest is suspended as long as the condition 
remains unfulfilled, and hence the condition is called suspensive or 
precedent. The i*ulos regarding such conditions are contained in sec- 
tions 21 to 27. The sections that follow (sections 28 to 34) relate tt) 
conditions which, instead of suspending the acquisition of the interest, 
operate to extinguish it after it has been acquired and are therefore 
called resolutive or subsequent. (See also sections’ 10 and 111.) 
By means of a condition the owner of property may so dispose of it 
as to make it vest on tjie occurring of specified uncertain events in 
several persons successively. Butt, the general power ‘of dealing 
with property is limited by positive rules. Certain conditions are 
prohibited by law and therefore have no legal operation (sections 10> 
12, 25, S2>/. A gift which* is to take effect on the fulfilment of 
an illegal condition is itself void and of no effect ; and Similarly 
with conditions subsequent, they cannot, unless they arc legal 
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qualify the interest bf the donee. Agam^ there are rules limiting 
the creation of interests in the future. The ownership of property 
cannot be kept in suspense for an indefinite time. At the utmost 
the interval, dun ng which ^the erqation of the interest or the vesting 
of the .property may be delayed, cannot exceed the 4ile-timo of 
persons living at the d 0 j:e of the transfer and the minority of persons 
who shall be living on the extinction of such life-time. Nor can 
the owner* of property grant any interest other than bis entire 
interest in the property in favour of a person not living at the date 
of the gradt. (Sections 13 and 14 and compare Succession Act, 
sections 100 and 101.) TJiese provisions in favour of the free alien- 
ability of property do not apply to gifts made for charitable 
purposes (section 17, see p. 58). 

A third way in which the owner of property may qualify his 
disposition of it, is by attaching an obligation to tbo ownersliip. 
An obligation may be so imposed even in tlio case of a gift (.suc- 
tion 127), Provision is made in section 37 for the apportionment 
of the benefit of such an obligation in the event of the division of 
the property to which it r.elates. Section 36 provides for the 
apportionment of rents and other income as between the transferor 
and transferee. (Compare section 8, note 6, and section 109 ) 
The burden of the obligation is not to bo enhanced by the severance 
of the property or the transfer of it to a third person. 

The Act makes special provision for two cases in which a trans- 
fer otherwise valid, but made with intent to defeat the rights of 
third parties, is not allowed to operate against them (sections 39 
and 53). The protection thus given to those parties, in the one 
case parties entitled to maintenance, in the other to creditor.s, pur- 
chasers, and others, does not avail them against purchasers in good 
faith and for consideration. 

I 

Sale and exchange may be taken together because in their 
§ 7. Sal© and Ex- nature they are the same. In botli there is a 
change. contract between two persoijs, whicli does not 

involve any continuing relation but is fulfilled when the mutu.il 
exchange of properties has taken place. :»Sale is merely excliaii^'-o 
with a difference, the difference being that the seller bargains for, 
and the buyer has to pay, money, and not any other thing in 
exchange for the thing sold. Generally, the rights and duties are 
the same whether the property ia transferred by way of bariJer or 
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by way of sale (section 120). Partition whiclf may be described as 
!i contract by means of wbich two or more joint-tenants or tenauis- 
iu-common divide the pioperty in severalty, each taking a distinct 
[nirt, is not dealt with in the Act.^ ^ • 

Property in any form, or any interest in it, may be the subject 
of sale, although in this Act, as in the Contract Act, tljie transfer of 
ownership only is mentioned. 

The contract has to be distinguished from the conveyance or 
transfer to which it leads and on the execution of which its main 
purpose is fulfilled. By the mere contract ownership is mot passed; 
for that, either a registered instrument duly executed, or delivery 
of possession is requisite (section 51). The bonofits of of>rnership are 
enjoyed and the risks and burdens of it borne by the buyer only 
from the date of the execution of the conveyance, (section 55 (1) (gr), 
(4) (^) 0^)9 ® W 9 coinparo section 86, Contract Acvt)* 

The obligations on the part of the seller relate to the property itself, 
and the doing of everything necessary to complete the title of the 
buyer and placo him in possession. The buyer is entitled to be put 
in a position to know the nature of the property he is buying and 
the nature of the title, section 55 (1) (a) (5) (c) ; he is entitled to 
have due care taken of it between the date of the oen tract and the 
date of delivery (e) ; ho is further entitled to hold the seller respon- 
sible if in fact he docs not possess the interest he professes to 
transfer (section 55 (2)). This latter obligation may be compared 
with the warranty of title given by section 109 of the Contract 
Act. It is not an obligation of a continuing character such as that 
which arises from a covenant for quiet enjoyment. (Compare 
section 108 (c)). Of the reciprocal promises of which the contract 
consists, the principal on the seller^s part is the execution of the 
conveyance when by that means the ownership is to be transferred. 
That promise has to be performed on payment of th6 price. (Sec- 
tion 55 (1) d; compare section 51, Contract Act.) And finally pos- 
session has to bo^delivcjrod, at least such possession as the nature of 
the property admits. (Section 55 (])* (/) ; compare section 108 (5)). 

When such possesion has-been taken and the price has been 
paid, the relation between tlie^ parties is determined subject only to 
any question about the titlfe ; the obligation regarding it subsists 
for the benefit of the buyer and his transferees. If possesion has 
not*been taken and the price has been paid, the buyer is entitled to 



IKTRODTTCTION. 


a charge on fehe property for the nmotint so paid. On the other 
hand if possession has been taken and the price has not been 
paid, the seller is protected by a similar charge. This charge ig 
not strictly in the nature of a r-^al right, for it is available only 
against.third persons who have had notice of it, Othev^ise the 
rights of tbe parties under the contract of sale are purely of a 
contractual character. According to the circumstances, either 
party may bring a suit for specific performance or for rescission of 
the contract, or again a suit for the purchase-money or for damages. 

A mor1)gage cannot, like a sale or a lease, be said to partake of 
§ 8 Morto-a^e nature of an exchange. The main object of 

the transaction is the loan which is required by 
the mortgagor, and it is only because tho lender is not satisfied 
with the borrower’s personal credit that he requires to liave trans 
ftfl^red to him any interest in his property. The interest so taken 
he holds merely as security for the debt. His right is of an 
accessory character and passes with the debt (section 8) or on its 
extinguishment is determined. On the other hand the debt sub- 
sists independently of the mortgage fecept in the case in which 
the mortgage is concluded by a decree for foreclosure. In that 
case the debt is deemed to be discharged, whereas in other cases 
it may still be recoverable from the mortgagor personally (sec- 
tion 87). 

A mortgage is effected in several ways. Pour principal forms 
aro specially described. Combinations of these forms are not 
uncommon, and the Act leaves room for other transactions of an 
anomalous character (section 98). As in tho case of sale, registra- 
tion is genejally required (section 59). ^ 

The rights and liabilities of the parties vary according to the 
terms of the particular transaction and more especially according 
to the nature of tho interest taken by tho mortgagee. The remedy 
which the mortgagor possesses is always by suit for redemption ; 
for the mprtgagee there are various ways cf satirfying his claim. A 
distinction has to be observed* between the mortgage which djcs, 
and the paortgago which does not, import possession of the property ; 
in mortgages of the latter class, the remedy may bo by suit for sale 
or for ^foreclosure, or again the mortgagee may bo entitled to a 
power of sale independently of any suit. Similarly, as to the 
relations of the parties while tho mortgage subsists, they vary 



Ivi 


INTRODUCTION. 


according to the nature of the mortgage, * and the principal 
difference arises from the fact that the mortgagee may or may not 
be put iiit«; possession. The rights of the parties prior to, and 
during tho cojitiiiuance of, tlie, mortgagc-rolatibn are stated in 
sections 65^.66, 70, 7J, 72, 73, 70, 77. Whether or not the mortgagee 
tahes possession, it concerns him, as it concerns any puj'chaser, that 
he really secures tho iiitovost which the mortgagor purports tp 
convey to him. There is therefore precisely the^same covenant 
for title (section 65 (a) {h) and therewith section 6fe). In either 
case also tho mortgagee is entitled to accessions to iflie original 
property or to tho proceeds of it when sold ior arrears of rent or 
revonno (sections 70, 71, 73). The sections referring ‘to the case 
of tho mortgngor retaining possession are sections 65 (c) (d) and 
66. On tho other hiiiid sections 72, 76 and 77 refer particularly to 
mortgages witli possession. If tho mortgagor remains in possession 
ho retains all the powers of an owner consistent with the security 
of his mortgagee. If tho mortgagee i4 in possession, his position 
is similar to that of a lessee and a similar measure of care is 
required of him. (Comparo section 76. (e) with section 108 (o)). Only, 
except in cases whore ho is entitled to keep tho rents and profits 
in lieu of interest, he has to account for thorn to the flaortgagor 

Tho relation of mortgagor and mortgagee is determined by tha 
scttlouient of riccounts between them and the payment by tha 
former of the amount due, or, on default of such payment, by the 
oxliugiushmeiit of the moi tgagor^s right aud the transfer of his 
interest absolutely to the mortgagee or some third person. Either 
party may enforce his right by suit, but whichever makes the first 
move the mortgagor has his right of rcdcmiption. Whether tho* 
decree be made in a suit for redemption or in a suit for sale or fore- 
closure, provision is alike made for the right of rodomption. The 
section relating more particularly to redomptioii are tlie GOth, 61st, 
C'Jnd, G3rd, G4th, 83rd, 84tli, 91st to 95th. The sections relating 
to tho mortgagee's suit aro tho 07th, G8th, 8Gth to t)0th. 

The mortgagee’s suit is either fc^v forecloouro or for* sale. A 

§ 9 Foreclosure foreclosure presupp ses a conveyance of 

the legal o^^ne^shlp to the mortgagee, and the 
object of it ie to remove the obstacle which prevents that coiivey- 
auco from having full effect given to it. (Carter v. Wake^ 4 Cli. 
D., pt 606.) In the case of mortgages in England it was the Court 
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of Chancery that interfered to prevent the conveyance being, 
treated as absolute on default of payment by the mortgagor and give 
him an opportunity for saving his property to which according to 
the letter of his dontract h^ was i^ot entitled. This equity or right 
founded on the doctrine that time was not of the essence of the 
contract inn^ortgage trg.nsactions is called the equity of redemption. 
By a decree for foreclosure this equity is extinguished. 

The sections relating to foreclosure are sections 67, 86 and 87. 
Those sections* and the remedy which they prescribe have reference 
only to English mortgages and mortgages by conditional sale. The 
former mortgage is described as an absolute transfer of the pro- 
perty subject only to a proviso for re-transfer upon payment of the 
mortgage-money. The latter is described as an ostensible sale of 
the property made subject to a condition. There can be no doubt 
that, as in section 122 concerning gifts, transfer of ownership is 
intended. In mortgages of both classes alike nothing remains to 
be done by the mortgagor *to make the mortgagee the absolute 
proprietor of the property, but the law gives the mortgagor a 
locus poenitentise, and the right to save the property remains with 
him until it is taken away by decree for foreclosure. By the order 
finally made under such decree the mortgagor is absolutely debar- 
red of all right to redeem the property. Ordinarily the realization 
of a security does not of necessity involve the extinguishment of 
the debt. By a sale of mortgaged property the debt is extinguished 
only so far as the proceeds of the sale will serve to satisfy it. 
The mortgagee has his remedies, whatever they may be, for the 
balance. But if the creditor chooses to foreclose the mortgage and 
thus to appropriate the property to himself he cannot afterwards 
pursue his personal remedy against the debtoi He cannot do so 
in England except upon terms (see p. 313) : he cannot do so under 
the Act, because the effect of the final order above-mentioned is to 
extinguish the debt. The law does not permit the creditor to keep 
his debt alive and at the same time take the, property without the 
intervention of a sale. On theiother hand if payment is made by 
the mortgagor the result is that he. becomes entitled to have the 
property transferred to him free from'iiicamb ranees created by the 
mortgagee and to be replaced in possession. There hafe to be a 
re-conveyance to the mortgagor. The same alternative is presented 
to the mortgagor by the decree which he obtains in a suit for 
h 
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redemption. The decree directs that on payment he shall have the 
property re-transferred to him, but that on default he shall be 
absolutely debarred of all right to redeem the property. 

The principle of foreclosure does not apply to mortgages where- 
by no transfer of the legal ownership is effected. 
For that reason it does n(^t apply to the pledge of 
moveables, nor does it apply to hypothecations o» simple mortgages 
or mere usufructuary mortgages. A pledgee of mpveables has the 
option of selling them out of court to realize his claim or of having : 
them sold under a decree which also gives him personal relief against/ 
the pledgee. (Contract Act, section 176.) Except in the case in 
which a power of sale out of court is allowed under section 69 of 
the Act, the mortgagee must have recourse to a suit to bring about 
the sale of the property. The sections particularly applicable to 
the suit are sections 88, 89 and 90, t. 

As in a foreclosure decree, an alternative is prescribed to the 
mortgagor. A period of six months is given him. Within that period 
ho may either pay the mortgage-money and recover his property, 
or on default the property will be sold. In providing for the 
former event the Act uses the language which is also applied to fore- 
closure decrees (section 86, 2nd para.). In the eveftt of the money 
not being paid, an order for sale of the property is passed. This 
order and the sale made thereunder divest the mortgagor completely 
of all right to the property; but except so far as the proceeds 
are sufliciout to satisfy the debt, the mortgagee's right remains 
and he can recover the balance in the ordinary way drom the 
debtor. In any case of a sale of mortgaged or pledged property, 
the Mirplus after the satisfaction of the debt belongs to the mort- 
gagor (sections 88, 93, 97, 138, and Contract Act, section 176). Sale 
may take place not only in a mortgagee's suit for sale, but also at 
the instance of any party in a foreclosure suit and in* a mortgagor's 
suit for redemption — provided that in neither of these cases the 
mortgage is by way of conditional sale. 

The result is that whichever party institutes proceedings the 
decree finally determines the ‘relations between them and, except 
ill the case just mentioned, the mortgagee may have his clebt satis- 
fied by a sale of the property. The case of a usufructuary mort- 
gage is no exception ; for although the holder of such a mortgage 
pannot sue for sale, or indeed as long as he is in possession bring 
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any suit at all^ he may, if a suit is brought against him by the 
mortgagor, apply for an order for sale of the property on defaultbeing 
made by the mortgagor. In the absence of such order and of an 
order for foreclosure there ns nothing to prevent the mortgagor 
bringing repeated suits for redemption. On the part of *the mort- 
gagor the only suit that ^an be brought is the suit for redemption. 
It is competent to 'a mortgagor to bring this suit in any circum- 
stances in which 'a suit on the mortgage could be brought against 
him and the same considerations apply to both suits. 

Seotidns 74, 75, 7R, 79, 80, 81, 82, 96 and 97 relate to the ques- 
tions which may arise between the parties to a 
of\hir'd^£^ies***^°^ mortgage or one of them, and third persons who 
have acquired interests in the property either 
previously or subsequently to the mortgage. The interest of the 
mortgagor in the property is not necessarily that of a full and 
exclusive owner. He may be only a lessee (section 65 (d)), or he may 
have the interest of a mortgagee. And again after the mortgage is 
executed, alienations may be made either by the mortgagee or by 
the mortgagor. It is competent to the mortgagor to deal with the 
property in any manner not inconsistent with the mortgage. He 
may give a second mortgage to some third person or otherwise dispose 
of the property. As between the immediate parties generally there 
can be no question except as to the precise amount due to the 
mortgagee, in order to determine which it may be necessary to take 
an account of the rents and profits received by him. Complications 
arise when interests have been created derivatively from the mort- 
gagor or the mortgagee. The persons in whoso favour such aliena- 
tions are made are necessary parties to the mortgage suit. Thp>t is, 
they are entitled to redeem the mortgage, or if a suit be brought by 
the mortgagee they are entitled to be redeemed There may be a 
succession of such persons who have taken second, third and other 
mortgages of the same property. Each of them as against the 
original n^ortgagee or the later mortgagees prior in order to 
himself has his right of redemption. The original mortgagee has to 
reckon w^th all subsequent mortgagees, because to the extent of their 
interest they occupy the place of the mortgagor with regard to the 
property^ They cannot, any more than an outright purchaser of the 
property, be ignored by the mortgagee. In the same way any one of 
the series of moi'tgagees^not being the last, has as against the last no 
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lesser right than he has against the mortgagor. The intermediate 
or mesne mortgagee may sue the mortgagor and the later mort- 
gagees for foreclosure or sale, or he may be redeemed by them. On 
the other hand he may redeem thu prior mortgages. In a mortgage- 
decree it iliay be necessary to give effect to all these rights. Again, 
as the mortgagee may deal with his intenest in the# property the 
mortgagor has to reckon with the persons taking«such interest either 
in whole or in part, whether by assignment or sub-mortgage. 
As is declared by section eight, the assignee of a debt generally 
takes with it all the securities therefor ; they pass ds accessories 
to the principal. But in order to make the assignment effective as 
against the debtor, notice to him of it is required, for otherwise th e 
debt may be paid off behind the back of the assignee and the security 
discharged (see note to section 137). In any case the interest of the 
assignee cannot exceed that of the assignor, and therefore, in oilier 
to measure the interest of the sub-mortgagee, there has to be a 
settlement of accounts between the mortgagor and the mortgagee. 

By a lease the owner of property exchanges the enjoyment of it 
§ 12 Loaso ^ price which usually consists of periodical 

payments in the shape of rent. The period 
for which the enjoyment is transferred is generally defined, but it 
may be indefinite. In any case there is the legal possibility of the 
lease being determined and the lessor being entitled to resume 
possession. The relation established between the parties is, unlike 
that created by a contract of sale, a continuing one. The rules 
regarding lease regulate the relation of the parties up to the time 
when the lessee is put in possession, their relations during his 
peripd of possession and finally the mode in which his right to 
possession may be determined and the consequences of such deter- 
mination. 

« 

(1) The obligation on the part of the lessor and the lessee to 
disclose each to the other facts materially affecting the value of the 
property is similar to that imposed on the parties to a ^contract of 
sale (section 108 (a) (fc)). There is*also a similar obligation on the 
part of the lessor to put the lessee in possession (sectiom 108 (6)). 

(2) After possession and during the continuance pf the lease 
the main 'rights and powers of the parties may be stated thus 
(a) in favor of the lessee, the right to quiet enjoyment, the right to 
any accessions' — the right to remove things attached by him to the 
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earth, the right to growing crops and the power to alienate his 
interest to third parties (section 108 (c) (d) {h) (i) (j ) ; {h) on the 
part of the lessee, the right to have the rent duly paid, to have the 
property maintained with -due care, to have it defended against 
encroachments. 

During jbhe contimAance of a lease, the lessor is at liberty to 
dispose of the property in any manner consistent with the lease. 
And in the sanip way the lessee, in the absence of an express con- 
tract to the contrary, is at liberty to dispose of his interest. The 
transfer by the lessor carries with it the right to the rents accruing 
after the transfer and other right of the lessor under the lease, but 
as in the case of other rights of demand passing from one person 
to another, the transferee must assert his right by giving notice to 
the lessee and a plea by the latter of payment to the lessor 
before notice is valid (section 131). Generally the burden of an 
obligation cannot be transferred by the debtor to any other person. 
But on the transfer of land held under a lease, the lessee has an 
option and he may hold the transferee liable in respect of the 
obligations created by the lease. The burden of a covenant 
touching the land may thus run with the land and bind the pur- 
chaser of it. (See p 94.) The lessee^s liberty of dealing with his 
interest in the land may be restrained by a condition (section 10) 
or by contract. Otherwise he may dispose of it as he pleases and 
invest his transferee with all his rights under the lease, but he 
cannot pass off to another the burden of his obligations. He has 
to look to his transferee for an indemnity against any claim in 
respect of them. (See section 65 (d)). No general provision is 
Inade for the devolution of the obligations of a lease on a transfer 
of the lessee^s interest. 

On a transfer by the lessee of his interest he cannot afterwards 
deal with that interest in a manner inconsistent with his own act. 
He cannot therefore determine the lease by a voluntary surrender, 
or by bringing about a forfeiture. It is clear that a notice given 
to the lessee, who has parted with his interest, can have no effect 
as against his assignee, and further* that Uv^tice to an under-lossoe, 
that is a person in whom something less than the whole interest in 
the lease is vested, cannot affect the lessee. On the other hand 
tihe lessor who has parted with his interest is no longer in a 
position to give notice to the lessee. 
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(3) The termination of the relations of lessor and lessee may 
be brought about in the various ways mentioned in sectiou 112. 
A surrender implies an agreement between the parties. By com- 
mon consent the contract is rescinded and the lessee gives up his 
interest. When a lease is determined by forfeiture or notice duly 
given by either party to the other, there nis an act done by one 
party only and the consent of the other is not required. To 
determine a lease by notice, notice must be given the lessor or 
his assignee to the lessee or his assignee. In the other cases 
mentioned in section 111 the lease is determined withbut any act 
done on either side. 

On the termination of the lease each party is to be replaced in 
the same position as far as possible with regard to the land as 
before the commencement of the lease. On the one hand the lessee 
is entitled to remove things which he has brought on to the soil 
and, in some instances, growing crops. On the other hand the 
lessor is entitled to have the property* restored to him as it was at 
the commencement of the lease, allowance being made for natural 
or unavoidable deterioration only. 

In tho ordinary case of a gift there is a more transfer of pro- 
perty or of some interest from -"bne person to 
§ 13. Gift. r tf 

another, and no further relation between the 
parties is established. Consent is necessary on both sides, and tlie 
transaction may be avoided by tho donor if his consent has been 
improperly obtained, but no contractual obligation is created on 
either side. The only questions therefore which can arise are 
whether consent on both sides has been duly given and the transfer 
has Ijeeil duly effected. 

In the case of moveable property it is declared, the transfer 
may be effected by delivery (section 123). Here apparently ^move- 
able property ^ is not used in the largest sense. At any rate it 
cannot be intended that negotiable instruments, shares, or other 
choses ill action jian bf transferred otherwise than in the appro- 
priate way. A gift like any other transfer may be made subject to a 
condition which may beteither precedent or subsequent (section 126 
taken with sections 30, 31, 32f, 33, 84). It may also be made suh 
modo, an (Obligation being imposed on the donee. (Compare sec- 
tions 109 and 110, Succession Act.) At the same time it has been 
held that an assignment of leasehold property is not a voluntary gift 
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within the meaning* of the Statute of Elizabeth. (See Price v, 
Jenkins, 5 Ch. D., 619.) The person who accepts a gift subject to 
an obligation is in effect in tho position of a trustee, (Trusts 
Act, section 3; Lindley’s ^lliibaut, § 100, p. Ixvii.) 

The last chapter is concerned with moveable property and 
M more, particularly with actionable claims and 
§ 14. Assignments. which are forms of moveable property. 

This latter is stated in the General Clauses Act to mean property 
of every description except immoveable property. Some of the 
various foitns it may take are illustrated in the Succession Act 
(see sections 129, 178). ^Actionable claim,’ though an expression 
less extensive than moveable property, includes other claims than 
debts. It may be compared with the expression ^ chose in 
action.^ According to English authorities any chattol porsoual 
not in possession is a chose in action. The term therefore includes 
a policy of insurance, shares in a company, debentures. (Colonial 
Bank v. Whinney, 1 1 App. Cas., p. 440.) This wide signilicance 
of the term is particularly important in connection with sec- 
tions 135, 136 and 137. Negotiable instruments are excluded 
from the operation of the chapter (section 189), and claims for 
damages in respect of wrongful acts cannot bo tho subject of 
assignment. 

No provision is made in the chapter with regard to tho form 
in which an assignment of a chose in action should be made. It 
may be presumed that in this chapter as in that relating to gift the 
intention was to leave unaffected any laws requiring particular 
inodes of transfer in particular cases. 

When it is said that an obligation can be transferred> it is not 
meant that the debtor may assign his liability to another. (Oornparo 
section 108 (j) and section 109.) It is the creditor’s right only that 
can be passed to another. Assignment has thus to be distinguished 
from novation by means of which, with the concurrence of the 
debtor as well as the creditor, either the liability or the right may 
be transferred to a third person. By section eight it is provided 
that with the debt shall pass to the ^assigne^ its accessories, whether 
securities held for it or interest Accruing due in respect of it. 
Otherwise as between assignor and assignee no positive rules are 
laid down. 

There can be no doubt however that as between the immediate 
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parties the assignment which is earlier in timh must take priority. 
(Compare section 48.) Once a debt is assigned to B, an assign- 
ment of the same debt to 0, not followed by any other act, can 
avail nothing. In such a case if it ,were immoveable property 
that had been sold to him, would have a right of action against the 
vendor, for the latter would be deemed to cpntract that the interest 
which he professed to transfer subsisted (section 55 (2)). There 
can be no doubt that the assignee of a debt woul^ have a similar 
right, as also in the case of the debt having been extinguished by 
payment, or otherwise, when the assignor purported lo assign it. 
In either case there would be a total failure of consideration. 

On the other hand it is clear that to give the assignee a war- 
ranty of the solvency of the debtor an express contract is required 
(section 134). A creditor, selling the debt due to him, has like the 
owner of property selling it to another to place the buyer as far*>as 
possible in his own position with regard to the debt, divesting him- 
self of all rights and powers over it axAl investing the assignee with 
the same. It follows that, while the assignee is at liberty to deal 
with the debt, whether by assigning it again or by releasing it, or 
accepting payment of it, the assignor surrenders all power of so 
dealing with it. He is under an obligation not to-^erogate from 
his own grant. 

As regards the debtor the rights of the assignee cannot exceed 
those of the original creditor. The debtor is not entitled to be con- 
sulted as to the person to whom he should pay, but he is not to be 
prejudiced, the burden of the obligation is not to be made heavier, 
by the assignment. If before the assignment took place anything 
has occurred between the creditor and the debtor to extinguish the 
obligation or to give a defence to the debtor against the action 
which might be brought upon it, then precisely the same defence 
is available to the debtor against an action brought by the assignee 
(section 137). For instance, if the debtor being the purchaser of 
land claims to retain opt of the purchase-money the amount of 
any incumbrance on the property, ttat claim cannot be defeated 
by an assignment of the ..purchase-money to a third person. (See 
p. 166.) Again, if after the Assignment the debtor, not having 
received notice of it, has paid his original creditor, he capnot bo 
called upon to make another payment to the assignee. The imme- 
diate loss falls on the assignee who has failed to give notice tp the 
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debtor and so put* him on his guard against paying his creditor 
(sections 50, 109 and 131; compare Trusts Act, 8. 28). On such 
notice being received, his liability to the assignee becomes absolute 
and cannot be'afEected by subsequent transaction with his 
original creditor. According to certain English cases, notice o£ 
assignment* has also ,to be considered in questions of conflict 
between two rival assignees of the same debt. (See pp. 421, 422.) 
The Act makeg no distinction between assignments of a voluntary 
character and assignments for good consideration, nor is any 
reference ’made to the effect which notice of a prior assignment 
may have on the rig&ts of the person receiving it. 
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TRANSFER OF PROPERTY ACT, 1882. 

I •———I**— 

* ACT No. IV oy 1882. 

’('Amended by Act No. Ill of 1885.) 

Alt Act io amend the law relating to the Transfer of Property 
‘ by act of Parties. 


Whebbas it is expedient to define and amend certain parts 
of the law relating to the transfer of pro- 
Rreambie. perty by act of parties ; It is hereby enacted 

as follows : — 


CHAPTBE I. 

Pbbliminaby. 


Shorfc title. 


Commencement. 


1 . This Act may be called “ The 
Transfer of Property Act, 1882” : 

It shall come into force on the first 
day of July 1882 ; 


It extends in the first instance tc the whole of British [i] 
India except the territories respectively 
administered by the Governor of Bombay 
in Council, the Lieutenant-Governor of Panjab and ih? 
Chief Comnaissioner of British Burma. 


But any of the said Local Governments may, from [2] 
time to time, by notification in the Ideal oflioial Gazette, 
extend this Act to the whole or any specified part of the 
territories under its administration. 

And any Local Government* may, with thd* previous [3] 
consent of the Governor-General in Council, from time to 
time, by notification in the local official Gazette, exempt. 
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either retrospectively, or prospectively* any part of the 
territories administered by such Local Government from 
any or all of the following provisions, nan^ely : — Sections 
fifty-four,^ paragraphs two ahd thfee, fifty-nine, one hun- 
dred and seven and one hundred and twenty-three.^ 

Notwithstanding any thing in ti&e foregoing part of 
this section, sections fifty-four, paragraphs two and three, 
fifty-nine, one hundred and seven and one hundred and 
twenty-three shall not extend or be extended to any dis- 
trict or tract of country for the time being excluded from 
the operation of the Indian Registration Act, 1877, under 
tlio power conferred by the first section of that Act, or 
otherwise.® 

Oommentary. 

M^oto 1* Some sections are specially limited in their operation. 
Sections 69 and 69 contain provisions which relate exclusively to mort- 
gages made in the towns ot Calcutta, Madras, Bombay, Karachi and 
Kangoon. Sections 37 and 117 enact that neither the provisions of the 
Act as to the apportionment of the benefit of an oBligatiou on its 
severance, nor the various provisions of Chapter V shall apply to leases 
for agricultural purposes, unless the Local Government declare some or 
all of them to he so applicable in accordance with those sections. 

An exemption from the operation of the Act has been made with 
retrospective effect by the Crown Grants Act, 1896, of which sections 2 
or 3 are as follows '• “ (2) Nothing in the Transfer of Property Act, 

1882, contained shall apply or be deemed ever to have applied to any 
grant or other transfer of land or of any interest therein heretofore 


1 This paragraph was substituted by the Amendment Act — Act 111 of 1886— 
section 1, for the following; — 

“ And any Local Government may, with the previous sanction of the 'Govomor- 
** General in Council, from time to time, by notification in the local ofiicial Gazette, 
“ exempt, either retreJspeotively or prospectively, throughout the whole or any part 
“ of the territories administered by such Local Government, the members of any 
race, sect, tribe or class frenn all or dny of the following provisions, namely, soc- 
“ tioiis forty-one, fifty -four, paragra^na two and three, fifty-nine, sixty-nine, one 
“ hundred and seven and one hundxed and twenty-three.” * 

2 The Amendment Act — III of 1885— section 2, provides that this "Vwffl'graph 
” shi^ll bo deemed to havq been added to the first section of the said Act from thf 
** date on which it oame into force,” 
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made or hereafter fb he made by or on behalf of Her Majesty, the 
Queen Empress, her heirs or successors, or by or on behalf of the 
Secretary of State for India in Council to, or in favour of, aiiy person 
whomsoever ; but every sucji grant and transfer shall be construed and 
take effect as if the said Act had not been passed, (3) AH provisions, 
restrictions, conditions and limitations over contained in any such grant 
or transfer aS aforesaid,*8hall be valid and take effect according to their 
tenor, any rule of law, statute or enactment of the Legislature to the 
contrary notwithstanding.” 

Note 9 . The Act in its amended form confers on Local Govern* 
ments certain powers, nvhich may bo classified according as they relate 
to the plac 0 j*or the subject-matter of the transfer, or the persons who 
are parties to it, (1) The present section empowers the Governments 
of territories excepted in paragraph 3, to extend the operation of the 
Act to the whole or any part of those territories ^ ; and paragraph 5, as 
amended, empowers any Local Government — whether of a province 
originally subject to or subsequently adopting the Act — either prospec- 
tively or retrospectively, to* make certain local (not, as originally, 
personal) exemptions from the application of certain sections, which 
include, however, all those mentioned in the paragraph as it originally 
stood, except sections 41 and 69. (2) Sections 37 and 117 create powers 

to extend prospectively to agricultural leases certain provisions of the 
Act, from which they are primarily exempted. (3) Section 69 in its 
present form enables the Local Government to specify classes of persons, 
in addition to those already mentioned, whoso participation in an Eng- 
lish mortgage shall exclude the operation of certain provisions contained 
in that section and in sections 6 to 19 of the Trustees* and Mortgagees’ 
Powers Act. ® The other similar powers created by the Act appear in 
section 57 (e), which enables the Local Government to extend the juris- 
• diction of Courts for the purposes of that section, and section 104 yvhich 
empowers the High Courts to make rules for carrying out the provisions 
of the Act relating to mortgages or charges on immoveable property. 

The dodht which at one time existed as to the validity of such 
powers as are here conferred on the Local Governments was removed 
by the decision of the Privy Council in Empress v. Burak/'' In that 
case it was held by the Priv^ Council, reversing Iho decision of the 
High Court of Bengal, that the Indian Legislature not only had power 

1 The A\5t was extended to the Bombay Presidency on tlio let January 1898. 

2 Ast XYIII of 1866. With regard to tho application of Hindu law, Ac., to 
oases of the transfer of property, see section 2 (d). 

3 I. L. R., 4. CaL, 180. 
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to remove a district from the jurisdiction of thcf High Court and vest 
the administration of justice in persons to be appointed by the Lieutcn^ 
ant-Governor, but also could empower the Lieutenant-Governor to 
extend the operation of the enactment to^ any other district by public 
notidcation.. 

Certain sections of the Act have been extended to Cantonments.^ 

Note 3. The Begisiration Act — Act III of i877 — extends (see 
flection 1, paragraph 2) “ to the whole of British Ip/lia, except such 
districts or tracts of country as the Local Government may from time 
to time, with the previous sanction of the Governor- General in Council 
exclude from its operation.” * 

Section 1 of the Amendment Act, which excludes from the list of 
the originally specified sections, section 41 (relating to transfers hy osten- 
sible owners) and section 69 (relating to powers of sale in certain mort- 
gage deeds) is not retrospective. The sections referred to in paragraph 5 
as it now stands, and in the additional paragraph 6, which ‘ shall be 
deemed to have been added to section 1 of«the Act from the date on which 
it came into force,* prescribe, among other things, the registration of 
certain instruments of (section 54) sale, (section 59) mortgage, (sec- 
tion 107) lease, and (section 123) gift; and section 4 now declares that 
these sections shall be road as supplemental to tbe Registration Act, 1877. 

[ ] 8. In the territories to which this Act extends for 

fiopeai of Acts. the time being, the enactments specified 
Saving of certain in tho Schedule hereto annexed shall he 
doSitorrights, liabi- repealed to the extent therein mentioned. 
htiBB, &o. nothing herein contained shall be 

deemed to afEect — 

[2] ' (a) the provisions of any enactment not hereby 
expressly I'epealed: 

[3] (6) any terms or incidents of any contract or consti- 
tution of property which are consistent with the provisions 
of this Act, and are .allowed by the law for the ti^ie being 
m force : 

[4J (c) any right Or liability arising out of a legal relation 

constituted before this Act comes into force, or -any relief 
in respect of any such right or liability : or, » 

1 Cantonments Aot, 1889, section 82. 
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(d) save as^rovided by section fifty-seven, and chap- [5] 
ter four of this Act, any transfer by operation of law or 
by, or in execution of, a decree or order of a Court of com- 
petent jurisdiction : and* nothing in the second chapter of 
this Act shall bo deemed to affect any rule of Hindu, 
Muhamma^m or Buddhist law. 

Oommentary. 

Note la Besides tlio scliediilGd enactments, the Act repeals for the 
cases to which Chapter IV applies section 43 of the Code of Civil Pro- 
cedure, so fax* as it contains any thing to prevent a mortgagee who has 
already sued the mortgagor personally from instituting a suit for fore- 
closure or sale under section 67 and by section 87 it makes an alteration 
ill Schedule IV, No. 129 of the Godei by substituting the words ‘decree 
absolute * for ‘ final decree.* 

Note 2* Section 69 oxtiJnds the application of sections 6 to 19 of 
tho Trustees* and Mortgageea’ Powers Act of 1866 to English mort- 
gnges, wherever in British India the mortgaged property may bo situate, 
when neither the mortgagor nor the mortgagee is a member of any of 
the specifically indicated classes. 

Note 3« With this clause may bo compared section 1 of the 
Contract Act, which exempts from its operation any usage or custom of 
trade, and any incident of any contract not consistent with its pro- 
visions.^, It is expressly provided in section 139 tliat nothing contained 
in Chapter YIII shall apply to negotiable instruments. 

Noto 4* By section 6 of the General Clauses Act, 1868,® it is pro- 
* vided that the repeal of any Statute, Act, or llogula- 

afiect any thing done, or any proceeding 
commenced, before tho repealing Act shall have 
come into operation. The present clause similarly preserves to any legal 
relation constituted before the Act comes into force the rights, liabilities 
and relief which would have attached to it independently of the Act, 
These provisions aro consistent with the general principle that, while 
no one has a vested right in any form of procedure, substantive rights 

• I 

' -■ ■■ I . ..... I— ■-■■■ ■ ■ - , — — - 

1 See section 99. • 

2 As^to interpretation of these words, seo Moothora Kant v. India Genera 
Steam Co., I. L. B., 10 Gal., 1C6 ; and seo also next note and cases there cited. 

3 Act I of 1868. 
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are not to be prejudiced by a change in the la%.' For instance the 
rights acquired by a purchaser of mortgaged pro- 
perty, in whose favour time had run before the 
passing of the &.ct, could not be affected b|r the subsequent introduction 
of foreclosure suits for which under article 147 of tho Limitation Act 


Mortgages, 


the sixty years period is allowed. The right of the mortgagor, having 
been extinguished owing to tho expiry of the time allowed by article 
135, could not be revived on the passing of this Act.® On the other 
hand, in the matter of procedure in mortgage suits infSitituted after the 
Act came into force the general rule is that the provisions of the Act 
must apply.® The cases in which this clausq has been discussed are 
for the most part cases in which, the relation of the parties having 
originated in mortgages executed before the 1st July 1882, the question 
has arisen whether in respect of such mortgages the provisions of the 
repealed Regulation XYII of 1806 are still to take effect to the exclu- 
sion of the Act, and whether the provisions of section 99 are applicable. 


It has been held by Full Bench Courts as well in Calcutta as in 
Allahabad-* that, where proceedings have not been taken under the 
Regulation and the mortgagee’s suit has been instituted after July 
1882, the present clause does not preserve to the mortgagor any right to 
have the procedure prescribed by tho Regulation followed or to require 
tho twelve months’ notice therein provided. The rules Jifid down in the 
Regulation, as also those laid down in the Act, were deemed to be rules 
of procedure. Trevelyan, J., discussing tho clause, says — 

“ The question is whether tho provisions of the Regulation are saved by tho 

“Act? The right of the mortgagor is to have back his property on 

** payment of tho mortgage debt. Tho liability of the mortgagor is to have his pro- 
“ perty sold or foreclosed. Tho relief in respect of the mortgagor’s right is tho 
“ re-conveyanoe or giving back of the property to him. Tho relief in respect of the 
“mortgagee’s right fwhich is equivalent to the mortgagor’s liability) is the payment 
“of tho mortgage money, or, in case of non-payment, the foreclosure of the mort- 
“ gagor’s equity of redemption. There is, 1 think, a clear distinction between relief 
“ and tho mode or procedure for obtaining such relief. Tho relief remains unaffected 
“ by the change of tho procedure. The rights and liabilities of the mortgagor and 


1 Warner v, Murdoch, 4 K]lh., D., p. 762 : see generally as to consequences of 
ohange of law Re Ratansi Kalianji, 1. L. R., 2*3om., 148. 

2 Srinath Das v, Khetter J^ohun, 1, L. R., 16 Gal., 693 $ and see Nanu v, Raman, 

I. L. R., 16 Mad., 335. ‘ • 

3 Venkutasami v, Subramanyaj I. L, R., 11 Mad., 88; Umda r. Uhirao, I. L. R., 

i All., 307 ; Shiva Devi v. Jam, 1. L. R., 15 Mad., 290. « 

4 Bhobo Sundari V. Rakhal, 1. L. R., 12 Gal., 683 ; Gauga Sahai v. Kishen, I. L. R., 

6 am:, 262. 
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“mortgagee, and tbe relief in respect of such rights and liabilities, are the same 
“ under the Transfer of Property Act as they were before. A different procedure for 
“ enforcing such rights and obtaining such relief has however been adopted. The 
“ procedure for enforcing a right is no portion of that right, nor does it alter or affect 
“it»^ * I , 

In cases, where before the Isfc July 1882 proceedings’ have been 
tahen under f)he E^egula'Aon and the suit has been brought after that 
date, further difficulty arises. In Fergash Koer v. Mahahir* an attempt 
was made to euf^jift tho provisions of the Act on the Regulation. Notice 
of foreclosure had been served on the mortgagor and as against him tho 
year of gracb had expired, but in the suit for possession a purchaser 
intervened on whom th^ notice to which he was entitled had not been 
served* Tho*High Court of Bengal considered that the mortgagor had 
a vested right to a year’s notice and that that right was preserved to him 
by this danse. In the decree which was drawn up under section 86 of 
the Act, the Court therefore substituted one ^ear for the six months. 
In the case before the Full Bench, referred to above, however, Trevelyan, 
J., expressed his disapproval of ^this decision. 

In other cases where proceedings under the Regulation have been 
instituted against the defendant, it has been considered that the suit 
must be decided with reference to it and not be treated as one instituted 
under the Act. Where the proceedings have come to a close and the 
year of grace has expired before the Regulation was repealed and the 
Act came into force, there can be little doubt that the relations of the 
parties remain una&cted by the Act. Such oases must clearly be 
saved by the clause, rights and liabilities having arisen out of a legal 
relation constituted before the Act came into force,* But the Courts 
have come to the same conclusion in cases in which the year of grace 
has not expired while the Regulation was still in force, and a suit has 
been subsequently brought by the mortgagee for possession. In 
BaJesh V. Lalta Prasad^^ the plaintiff framed his suit under the 
Regulation, alleging that steps had been duly taken under it and that 
the year of grkce had expired, and praying for possession accordingly. 
On hia failing to prove that he had satisfied the provisions of the 
Regulation, he was not allowed to treat the suit as one instituted under 
the Act. In the judgment no reference is made to the terms of the 
section or to the previous rulings on it. In a Bengal case, where the 

* I 

- * — r - ■ ■ 

1 1. Jj. B., 12 Cal., 689. 
a 2 I. L. B., 11 Oal., 582. 

8 Baij Nath v. Moheawari, I> L. B., 14 Oal., 461. 

4 I. L. B , 8 AU., 888. 
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dates were similar, tbo defendant took the objection that, as the year 
of grace had not expired when the Regulation was repealed, the course 
prescribed by section 86 should bo followed and he should be allowed six 
months to redeem. This objection was overruled. “Jt is true,” it was 
said, “ that the full and complete* right ^ of the mortgagee had not 
“ accrued ; but we think it impossible to say that ho had acquired no 
“ right, for at the time the Transfer of Property Act came' into force, he 
“ had acquired the right to bring a suit under thfe provisions of the 
“ Regulation at the expiration of the year of grace, and the mortgagor 
“ was under a liability to part with his property upon a suit being 
“ brought at the expiration of that year.”^ The same cohclusion was 
arrived at in a later case by the same Court differently constituted.^ 
In that case Mitter, J., appeared to be satisfied with the reasoning 
upon which the previous decision proceeded. Beverley, J., on the 
other hand, expressed some doubt as to whether it was in accordance 
with the principle laid down by the Full Bench. But they wore bqth 
of opinion that, the proceedings for foreclosure having been commenced 
under the Regulation, the application of ^ the Act was excluded by sec- 
tion 6 of the General Clauses Act. The service of notice was deemed to 
be an act done within the meaning of that section. 

With reference to section 99, it has been decided that the holder of 
a decree, made before the Act came into force and dire(^ing the sale 
of mortgaged property, is not affected by the provision of section 99. 
The section was considered inapplicable to mortgage decrees ; but even 
if it were otherwise, the mortgagee’s right to have the property sold in 
accordance with the decree was, it was said, preserved to him by sec- 
tion 2.^ Furthermore, in a case where a decree for money was obtained 
in 1884i for arrears of interest due under a mortgage of 1879, it was 
held that section 2 was inapplicable.^ 

^'he opinion has been expressed in the Madras High Court, that 
the Act’gives the holder of a hypothecation instru- 

Hypothecation*, jnent a right to call for a sale which he did not 
leases, assignments! ° ^ f- 

previously possess, and that, in respect of this new 

provision, the Act cannot have a retrospective operation and apply to 
instruments executed before the 1st of July 1882, Taking this view, 
Muttusami Ayyar, J., ruled that a plaii^tiff suing on such an instrument 

1 Moliabii* V, Gnngadliur, I. L. E.*, 14 Cal., 604. 

2 UmcslvChander V. Oliunohuu, I. L. E., 15 Cal., 357. 

3 Dineudra v. Oliandra, I. L. E., 13 Cal., 436; followed in Narl^flappa v 
Samacharlu, 1. L. E., 19 Mad., 883. 

4 Kaveri v. Anaiithayya, I, L. B., 10 Mad., 129. 
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mnsfc bring bis suit wiffiin the twelve years given by article 132 of the 
scbedale to the Limitation Aot,^ and that article 147 did not apply 
to the case,® Where a question of forfeiture for non-payment of rent 
due under a lease ofi 1849 arosp, it was observed by the same Court that 
sections 111 and 112 of the Act would have no application.® On the 
other hand in the case of an assignment after the 1st of July 1882 of a 
mortgage made*before that'date, it has been held that the provisions of 
the Act, as to the assignment of actionable claims, are applicable.* 

Note 5* TiifiCbsfers by operation of law do not come within the 
scope of the Act, which has for its object ‘ to define and amend certain 
^ parts of the law relating^ to the transfer of property by the act of 
parties.*® Sale in execution of a decree is the common instance of 
transfer by operation of law. Accordingly a purchaser of a debt sold in 
execution is not affected by the provisions of section 136.® A question has 
been raised, but not decided, whether a sale made with the sanction of the 
Court by the ofiScial liquidator of a company that was being wound up was 
a transfer in execution of an order of a Court within the meaning of this 
clause.^ Section 57 provides a lAethod whereby, under the orders of the 
Court, immoveable property may be freed from incumbrances on any 
sale of it taking place ; and Chapter IV relates to mortgages. Nothing 
in Chapter VII affects any rule of Muhammadan law or, save as 
provided in section 123, any rule of Hindu or Buddhist law (section 129). 

The effect of the second part of this clause is to leave Hindus 
Transfer hy Binr- under the rule in the Tagore case.® The Law Oom- 
missioners say at p, 28 of their Report of 1879 — 

The Privy Counoil has already ruled that estates cannot be created by 
*' Hindus in contravention of the principles which underlie the Thellusson Act, or 

1 Act XV of 1877. 

* 2 See however as to limitatioiL note 2 to section 68.1 

3 Narayana v. Narayana, I. L. B., 6 Mad., 327. As to notice to quit see Amha- 
bai V. Ban, I. L. B., 20 Bom., 764, quaere whether the Act applies to a case in which 
the relationship of landlord and tenant existed before the Act came into force. 

4 Lala Jugdeo Sahai v. Brij Behari Lai, I. L. B., 12 Cal., 605; Subbammal v. 
Venkatarama, I. L. B., 10 Mad., 289 $ Bathnasami v. Snbramanya, X. L. B., 18 Mad., 66. 

6 See preamble. 

6 Krishna'^ v. Ferachan, I. L. B., 15 Mad., 388. ' 

7 Gaya Prasad v. Baij Nath, I. L. B!, 14 All., 176. 

8 9 Beng. L. B., 377 ; Bhairo v. Parmeshri, I. L. B., 7 'All., 616 ; Tarokessnr Boy v. 
Soshi Shikuressnr, L. B., 101. A., 51 ; s.c. I. L. B.,*9 Oal., 959 ; Shookmoy i;. Monohari, 
I. L. B., 7 Cal., 269 ; affii;med by the Judicial Committee, I. R. R., 11 Cal., §84 ; Kristo- 
moni Dasi w Narendro Krishna, I. L. R., 16 Cal., 383 ; Maojamma v. Padmaria< 
bhayya, T. L. B., 12 Mad., 393; Krishna v. Yythianatha, 1. L. B., 11 Mad., 253; 
Javerbai v. Kabliboi, I. L. B., 15 Bom., 326. 

2 
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“ snTijecfc to conditfona, which are void for repn^nancy. •rhe ruled contained in aeo- 
“ tiona 10 to 35 impugn, ns far as our experionco goes, no rule or practice of Hindus or 
“ M uhammatlans or other sects recognized in India as enjoying special personal laws, 
** tiriloss it may bo the now obsolete practice among tho Muhaiomadans of devoting 
“property to tho family of a particular saint.l But to avoid any disturbance of 
“rights enjdyed under personal laws, sufficient provision is made by the the Bill.'* 

With reg'ard to the exemption of Hindus tyom the operation of Chap- 
ter IJ, Mr. Evans in his speech of the 26th Janpary 1882 is reported 
to have said that — 

“ H is difficulties on this point had been removed in a singular manner. The Hon. 
“Maharajah .lotindra Mohan Tagore and tho Hon. Bajah Siva Pr|isad, conceiving 
“ in common with many of their fellow-countrymen, t^jiat the rulo in the Tagore case 
“ did nob correctly represent the Hindu law, and that Hindus were by their own law 
“ empowered to tie up their property for over without any rcstric&on, had rejected 
“ tho extensive powers conferred on them by the Bill as too limited, and had asked 
that a cliiUHe should bo added to Chapter II, providing that nothing contained in 
“ that Chapter should affect any rule of Hindu law. As the effect of this was to leave 
“ this important question as it stood for the present, and to give an opportuniiV for 
“ its full consideration in future, he gladly acceded to the proposed amendment, though 
“ regarding it from a different point of view ftom that taken by its proposers. For 
“ his part he would sooner repeal the corresponding sections of tho Hindu Wills Act, 
“ and stick to tho rule in tho Tagore case with an exemption in favour of bequests to, 
“ or seiilemerits on, unborn children of a Hindu daughter, to take, effect on the death 
“ of the daughter,"' 


3 . In this Act, nnless there is some- 
thing repugnant in the subject or con- 
text, — 

“ immoveable property ” does not 
include standing timber, growing crops or 
grass: 

“ instrument ’* means a non-testa- 
mentary instrument : 

“registered” means registered in British India under 
the law for the time being in force regu- 
lating the registration of documents : 

" attoohod to the “ attached to the earth ” nieans — 

earth." 

(a) rooted in “^the e?irth, as in the case of .trees and 
shrubs < ‘ 

1 See p. 75 of the Abstract of proceedings of the Council of the Governor- General 
of'india, VobXXI. 


Interpretation- 

clausoe 


“ Immoveable 
property " 


“instnimenfc.” 


“ registered." 
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(b) imbedded in the cr.rth, as in the case of walls or 
buildings ; or 

(c) attaoli,ed to what is so imbedded for the perma- 
nent beneficial enjoyment of that to which it is attached : 

and a person is ,said to have “ notice ” of a fact when 
“notice” ' actually knows that fact, or when, but 

for wilful abstention from an inquiry or 
search which he ought to have made, or gross negligence, 
he would have knpwn it, or when information of the fact 
is given 1,o, or obtained by, his agent under the circum- 
stances mentioned in the Indian Contract Act, 18/2, sec- 
tion 229. 


Commentary- 

Note 1. If tlic interpretation of the term “ irnTnoveahle property ” 
contained in this section is to be read with that con- 
J«^dble pro. c^eneral Clanses Act, 1868 ^ the term 

will include for the purposes of this Act ; — ** land, 
benefits to arise out of land ; or things, as trees and shrubs rooted, or 
as walls and buildings imbedded in the earth, or attached to what is 
so imbedded for the permanent beneficial enjoyment of that to which it 
is so attached, or permanently fastened to anything so roofed, imbedded 
or attached ; but not standing timber, growing crops or grass.” 

It is substantially in these terms that immoveable property is de- 
scribed in the Registi-ation Act. • In fact it baa been said that “ immove- 
able property comprehends certainly all that would be real property 

1 Act T of 1S6S, section 2; Pandali Gazi v. .Tennnddi, I. L. E,, 4 Cal., fiG."); foo 
B aban Mayacha v, Nagu, I. L. B., 2 Bom., 19; Bhuudal v, Fandol, J. L.K., 12 Born., 
222 . 

2 Act III of 1887, section 3 ; compare Indian Succession Act, snetion 3. In other 
Acts different definitions are given, but, being made for the purpose of particiiLir 
Acts only, they will not be regarded in construing the. present Act. Under the Small 
Canse Court Act, XI of 18t}5, it has been held that growing crops and trees aro not 
snovoable property, Gopal Chandra v. Ramjan, 6 Beng. L. R., 194 j In re Ilormasji 
Irani, I. iu. R., 13 Bom., 87; and similarly© that standing crops are immoveable 
property wtthin the meaning of the Limitation Act, Pandah Gazi v. Jenmiddl 
(supra) and within the meaning of the Civil Procedure Code and l"*rovincial Small 
Cause Court Act, 1887, Madayya r. Venkata, I. L. R., 11 Mad., 103 ; Cheda Lai 
Mulohandi !• L. R., 14 Ail., 30; Ganga Pershad v* Natain, I. L. R., 15 All«| 89^ 
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according to English law and possibly more.”" Vhe “benefits to arise 
out of land which are included in the term immoveable property cover 
such incorporeal rights as a toda giras huq,* a bat,® a right to a fishery* 
and a right of ferry.® (See further notej^to section 6 as to meaning of 
• property.’)^ 


In excepting standing timber, growing c^yops and grass from the 
category of immoveable property, regard has proba- 
bly been had to the fact that they are all things 
usually contemplated as severable, or intended to be severed, from the 
soil.® When such severance is not intended, but on the contrary it is 
contemplated tha^i the purchaser of the trees a^iall derive some benefit 
from their further growth, it is an interest in immoveable property that 
the purchaser takes. ^ By * timber * is generally meant such trees only 
as are fit to bo used in building and repairing houses. Thus in England 
oak, ash and elm trees are considered timber, provided at least they 
have attained a certain age and size.® Trees fit for firewood only, or 
not sufficiently grown to produce imeful wood, clearly could not bo 
ranked as timber. . ^ 


The term ‘ growing crops* includes all vegetable growths, whether 


Growing crops. 


in the form of fruit, leaf, bark or root, and no 
distinction is made hetweeii natural and cultivated 


growths. While cinchona plants or tea or cofico "fihrubs are immoveable 
property, the bark, leaves and berries are moveable. Thus a mortgage 
of a crop of sugar-cane does not need registratioiiv® As regards next 


year’s crop, not being ‘the growing crop,’ it has \ been held that an 


hypothecation of it does not come within the purvie^ of this Act and is , 


not a pledge of specific moveable property, governed by the Contract 
Act. It is in the nature of an agreement to mortgage imoveable property 


1* Fattehsanji v. Dessai, L. B., 11 1. A., p. 52, 

2 Jb.,«p. 34>. 

3 Surendi'a w. Bhai Lai, I. L. R., 22 Cal., 752. 

4 Padu Jhala v. Gour Mohuu, I. L. K., 19 Cal., 644; Blinndfil «.*Fando, I. L.B., 
12 l3oni., 221 j Ramgopal v. Murumuddin, I, L, R., 20 Cal., 416,' 

5 ICrishna v. Akilanda, I. L. B., 13 Mad., 54. / 

6 Sea Sukry Kar'^eppa v. Goondakull, C Mad. II. 0., 71 :* approved by F. B. in 
Reference under Forest Act, section 39, 1. L.B.,12 Mad., 20^; for cases on Statute of 
Frauds, Marshall u. Green, 1 P. D., 35.: Jones v, Flint, 10; A. & B., 753 j Sainsbury 
V. Matthews, 4 M. & W., 843 j Benjamit. on Sale, 3rd ed., p/J). 109, 111. 

7 Seeni Ohettiar t>. Santhanat[ian, I. L. R., 20 M^.ad., 68; see Takharam 
Vislirani, I, L. B., 19 Bom., 207, where a single tree was/ sold. 

8 Woodf all’s Landlord and Tenant, 12th ed., p. 590 ; p Steph. Comm., 8th od., 420. 
O' Kalka Prasad r. Chandan, I, L. R., 10 All,, 20* I 
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•which may in the futiare come into existence.^ Under the Contract Act 
there may be a sale of the growing crop which may take efEect imme- 
diately, while as to next year’s crop section 87 of that Act applies, 
and there can be np sale to take e&ct immediately. 

* Grass/ it is apprehended, in the same way means the present or 
growing, herbage, and a right to depasture or to cut 
* grass *f or an indefinite time would be regarded as a 

right in immoveable ‘property. Clearly a right of turbary would belong 
to the category <^l^rights in immoveable property. And even the present 
turf ready for cutting is not within an^ of the exceptions so as to be 
taken out of the same cajiegory. 

Note 2m The various meanings of the expression ‘ attached to the 
earth’ are discussed in note 2 to section 8. 

Note 3. A person has notice within the meaning of the Act in the 
following ways ; — he may have actual notice which, in English books, 
is usually called express notice, or notice may be imputed to him (1) by 
reason of his wilful abstention from an inquiry which he ought to have 
made, or (2) by reason of his gross negligencei or (3) by reason of his 
agent’s knowledge. 

It has been said that this section, which is reproduced from the 
Indian Trusts Act — Act II of 1882 — s. 2, correctly 
abstention, codifies the law as to notice which existed before the 
Act was passed.* And in using the phrases ‘ wilful 
abstention’ and ‘gross negligence’ in connection with the doctrine of 
notice, the Legislature has adopted the language of the English cases. 
It thus becomes necessary to see what meaning has been put upon them 
by the English Courts. In Jones v. Smith, ^ Wigram, V.O., makes an 
often-quoted statement of the law of notice, saying— 

*'The cases in which constructive notice has been established, resolve then s wives 
into two classes : — First, cases in which the party charged has had actual notice 
“ that the property in dispute was, in fact, cliarged, incumbered, or in some way 
** affected, and thg^ Court has thereupon bound him with constructive notice of facts 
"and instruments, to a knowledge of which he would have been led by an inquiry 
" after the charge, incumbrance or other circumstance affecting the property of which 
he had actual notice ; and, secondly, cases in which '^•he Coqrfc has been satisfied 
"from the e'vfdence before it, that the party charged had designedly abstained from 

1 Hisri^Ijal Mozhar, I. L. E., 13 Oal., 262. 

2 Churamam v, Balli, 1. L. K., 9 All., 591. 

3 1 Hare, 43. As to “ wilful ” see In re Young and Harston's Contract, 31 Oh, 
D., 174 : Joshua v. Alliance Bank of Simla, T. L. K., 22 Cal., 185, 203. The abstention 
from inquiry and search must be such as to show want# of bona Jides* 
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inquiry for tho very purpose of avoidin" nof-,ieo. Hoiw reluctantly the Court lias 
“ applied and within what strict limits it has confined the latter class of casos, I shall 
“ prcsenily consider. Tho proposition of law, upon which the former class of cases 
“ proceeds, is not that the party charged had notice of a fact or instruments, which, 
“ in truth, related to tho subject in dispptc witlilaut his knowing that such was tho 
“ case, but that he had actual notice that it did so relate. The proposition of law, 
*‘npnn which tho second class of cases proceeds, is not that the party charged had 
“ incautiously neglected to make inquiries, but that ifo had designedly obtained from 
such inquiries for the purpose of avoiding knowledge — a 'purpose which if proved 
“ would clearly show that he had a suspicion of tho truth, and a ^fraudulent determina- 
“tion not to learn it. If, in sliort, there is not actual notice that tho property is in 
some way affected and no fraudulent turning away fromaknowledc’o of facts which. 
‘Hhc res gestic would suggest to a prudent mind, if r'lere want of caution, as dis- 
“tingnished from fraudulent and wilful blindness, is all that can be imputed to tho 
“ ])urcliaser, then tho doctrine of constructive notice will not apply; then the pur- 
chaser will in equity bo considered, as in fact he is, a bond fide purchaser^ without 
‘‘ notice.’* 


In making tlie above statement, Wigram, V.C., omits to refer to 
gross negligence as a ground for imputing notice. But in a later case 
he repairs this omission.^ 


Gross negligence. 


The phrase ‘gross negligence* is used with reference to various 
legal relations. And, as in other cases, bad faith or 
culpable default may bo inferred from conduct 
wbicb, not being the conduct of a reasonable or honest jfnan under the 
(jircum stances, is characterised as grossly negligent; so in connection 
with notice, tho design to avoid knowledge of facts which it concerns a 
iimii to know may be imputed to him when in consequence of his gross 
negligence ho has failed to learn them.* It has been observed that neg- 
ligence wbicb imports absence of design cannot correctly be accepted as 
evidence of a design to avoid knowledge.® But conduct which might 
bo called negligent may also bo explained on tho supposition of a design, 
to ^vernain in tho dark, and in that sense it may be said that there may 
be negligence which amounts to fraud. ^ It must also be noted with 
regard to the phrase ‘ gross negligence ’ and tho words immediately 
preceding it in tho section, that in strictness there is notj as the langnago 
would seem to import, any legal duty to make inquiries. A purchaser 
owes no such duty to the public or to other persons interested in tho 
property. It is only because he neglects to do what in*prudence he 


1 West V. Bold, 2 Uarfi, 257 ; Dart’s Vendors and Purchasers, 6tli ed., p. 972. 

2 Seo llaguuada v, Nathamnni,M Mad. H. C., 423; and see Giblin v. McMullen, 

L. B., 2 p. 386, as to gros^i negligence in a bailee; Jones v.> Gordon, 2 App. 

Gas., 628. 

3 Northern Oonntics Insurance Co. v. Wbipp, i:G Ch. D., 482. 

4 KetilewoU v. Watson, 21 Ch. D., 707 ; Austin’s Jurieprudencey pp. 411, dcot 
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should do with a view* to his own title and his own security, that tho 
omission if unexplained may be taken as evidence ot' a design to avoid 
knowledge of the real state of the title.^ When, moreover, it is said that 
a purchaser ought cto have made inquiries, “ the circumstances to prompt 
inquiry must be of a specific character, so that the Court can say that 
“some particular inquiry ought to have been made — somet^iing as Iho 
“ starting point of an inqtiry which might be expected to lead to some 
“ result.”® With rftgard to title-deeds which do not come into the hands 
of a purchaser, conduct in not asking for them may be evidence of a 
design on his part to avoid notice. Accordingly one who purchases land 
under an agreement which requires him to be satisfied with proof of 
title extending over a limited number of years is affixed with constructive 
notice of any' circumstance affecting tho land which would have been 
brought to his knowledge on a more extended investigation of the title, 
if the title-deeds earlier in date had come into his possession. ® However 
absence of the title-deeds is not by itself sufficient to aifect a party with 
notice. It may be accounted for as in Agra Banh v. Barry where the 
legal mortgagee asked for th^i title-deeds and received an explanation 
for their absence which seemed satisfactory, and it was accordingly held 
that he had priority over an equitable mortgagee in whose hands the 
deeds had been lodged. In that case it was observed that it would bo 
quite inconsistent with the policy of the Register Act, which tells a pur- 
chaser that a prior unregistered deed is void as against a later registered 
deed, to hold that he is under an obligation to make inquiries with a view 
to the discovery of unregistered interests. In a country where a law of 
registration prevails, notice of unregistered instruments cannot be im- 
puted to the same extent as it might in tho absence of such law.® But 
it is quite consistent with that, that if a purchaser knows of the oxistciico 
of such instruments when he takes his own deed, he may he estopped 

from saying that as against him they are fraudulent.® 

^ — — 1 

1 Agra Bank v. Barry, L. B.,7 11. L., 167, Bailey v. Barnes, [1894] 1 Oh., p. .35 ; 
Joshua V. Alliance Bank of Simla, T. L. R., 2 Cal., 203; see also re Wyatt, [3892] 
2 Oh., 188, whe.Tro one taking an equitable charge from two trustees was satisfied with 
obtaining information as to the property from one trustee only. 

2 Bamcoomar Kooudoo v. McQueen, 11 Beng. L. B., 54; and see Churaman v. 
Balli, I, L. B., 9 AIL, 591, and note to section 79. 

3 RtCox. & Neve’s Contract, [1891] 2 Oh., 117 : ^oo fuithor as to conditions of 

sale note 3 to section 55. * 

4 L. Rm 7 II. L., 157; see also Maxiield v. Burton, L. B., 17 Eq., 15; Spencer v. 

Clarke, 9* Oh. D., 137. • 

5 Doorr>a Narain v Baney Madbuh, I. L. R., 7 Cal., 199 ; Kettle well v. Watson, 

26 Oh. D., 501. * 

6 Seo Eishorbhai Gallabhai v, Jorabhai Daji, 7 Bom. IT. 0. (A. 0.], 56; see also 
note to section 54. 
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In the Btatement referred to above, Wi^atn? V.C., mentions, as a 
distinct class of cases in which constructive notice 
established, those in which the party 
charged has had actual notice that the property 
in dispute was incumbered or in some way affected, and the Court has 
thereupon iDound him with constructive notice of facts and instru- 
ments, to a knowledge of which he would have been led Iby an inquiry 
concerning the incumbrance or other circumstance affecting the property 
of which he had actual notice. If his ignorance .of fact is due to 
his failure to search the records kept under the Registration Act* or to 
proourp the ordinary investigation and require a deduction of title, 
notice of such fact may be imputed to him ; and it is no excuse that he 
was precluded by the terms of his contract or otherwise ilrom making 
the inquiry. He is only excused if inspection of a document, from which 
actual notice would have been derived by him, cannot be obtained with 
ordinary trouble, or if he is assured that a deed not necessarily affecting 
the land, does notin fact affect it: — for a distinction is to be drawn between 
deeds which must affect the title and thofi^o which may or may not affect 
it. In the case of the former a purchaser is bound at his peril to inspect 
them for himself, wher-eas with the latter he may rely on an assurance 
that tho deed does not in fact affect the property.® While notice of the 
fact that title-deeds are in the hands of another person is Jdj presump- 
tion notice also of the reason why they are so,* this presumption may 
be rebutted by proof that the purchaser made a ho7id fide inquiry and 
was deceived and put off his guard by a plausible and reasonable excuse 
for their absence,* Yet, when in answer to inquiries by a purchaser it 
was said ‘ the title is unencumbered and the title-deeds are at my bank- 
ers’ for safe custody,’ the purchaser was held to be affected with con- 
structive notice of the actual reason of the deposit of the deeds.* 

H one has actual notice of a deed as affecting the estate in question 
and has a fair opportunity of examining it, he is 

Notice of deed is with constructive notice of all the instruments, 

notice its contents, ^ ^ 

&c., which an examination of the deed would have 

I 

1 Jones V. Smith, 1 Hare, 43 ; and see Patman v. Harlaud, 17 Ch. D., 353 ; San* 
ayalal v. Pyarabai, I. R., 7 bom., 145. 

2 Chnraman v. Balli, I* L. R., 9 All., 591 ; ^see however cases cited post, p. 20. 

3 Patman v. Harlaud, 17 Gh. D., 35S ; Kanayalal v. Pyarabai, I. L. R., 7 Born., 
145; English & Scottish Investment OoV v, Brnnton, [1892] 2 Q. B., 700. 

4 Maxfield,<>. Burton, Ij. B-, 17 Hq., 15. 

5 Hewitt w. Loosemore, 9 Hare, 449, approved per Lord Chelmsford, 0., inEspin 
V, Pemberton, 3 BeG. & J., 647 ; Jones «. Smith, 1 Hare, 43. 

6 'ftiaxfield v. Burton, L« R*, 17 15. 
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brought to his knowledge. Thus for iusfcauce if one contracts to take 
an underlease^, or otherwise to deal with property affected by a lease of 
which he has notice, he is assumed to be cognizant of the covenants con- 
tained in it, provided that ho had a fair opportunity of ascertaining its 
terms beforehand. This rule has recently been restated and acted .upon 
by the Court of Appeal in a caso of an agreement to purcliase a lease. 
Fry, L.J., in delivering Aie judgment of tho Court said®: — “We can- 
“ not but observe that there is a great practical convenience in requring 
“ the vendor wl^o* knows his own title to disclose all that is necessary 
“ to protect himself, rather than in requiring a purchaser to demand an 
“inspection of the vendor’s title-deed before entering into a contract.” 

The facf^that another is in possession may be sufficient to put one 
dealing with the property on inquiry as to the nature 
■ and extent of his interest.* If that inquiry is not 

pursued, tho purchaser will bo affected at any rate 
as'*against that other with notice of the title, if any, under which the 
possession is enjoyed, and of any contract he may have entered into for 
the purchase of the property.* So tho lessee of cultivated laud from 
a zamindar was held by the High Court of Allahabad to be affixed with 
constructive notice of the occupancy rights of the cultivators as to whom 
he had failed to make inquiries.® Again, in an English case, in which 
it appeared that certain bankers had made an advance on a mortgage of 
premises, known by them to be occupied by the mortgagor’s firm, it was 
held that they liad constructive notice of the extent of another partner’s 
interest in the land.® And where a purchaser sued his vendor for com- 
pensation in re.ipcctof certain unusual terms under which third persons 
were in possession of the land from the vendor, the Court of Common 
Pleas, while deciding the case on other grounds, expressed approval of 
those cases in which tho above rule had been applied even as between 
» 

1 Hyde V. Warden, L. R., 3 Ex. D., 72 j llajaram v. Krislinasami, I. L. R., 10 

Mad., 301. ^ 

2 Reeve w. Berridge, 20 Q. B. D., 523.; In re White & Smith’s contract, [1896] 

X Oh., 637. 

* 

3 See section 85 Jugul Kissoro v. Kartick, I. B, R., 21 Cal., 120, 

4 Santaj-^a v. Narayan, I. L. R., 8 Bom., 182 ; Kdiiayalal v. Pyaraba, I. L, R., 

7 Bom., 145 ; Nanjandepa v. Hemapa,*!. L. R., 9 Bom., 16 ; Mancharji v. Kongaeoo, 

6 Bom., II. C., O. 0., 59; Hakeen Meah v. Beejoy, 22 W. R., 8; M&ssiu AJealiu. Siiam 
Doss, ib,j p. 189; Daniels v. Davison, 16 Ves*, 119: 17 Ves., 433; see also note to 
section 40. ' • 

5 Bisheshar v. Mnirhcad, T. L. R., 14 Al!., 362 

6 Cavencler v. Bulteel, L. R., 9 Ch., 79; and see LeNevo v, LeNeve, 2 White and 

Tudor's LeadiJig Cases, 26. * 

3 
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vendor and purchaser.' But in a suit by the vendor for the specific per- 
formance of a contract to sell a public house, which was resisted by the 
purchaser on the ground that although he had previous notice of the 
occupation of a tenant, he was entitled to refuse to complete on discover- 
ing that the promises were hold under a lease which had eight years to 
run, the Court of Appeal refused to apply the above rule of constructive 
notice,^ James, L.J., after referring to dicia to the eifect that it is 
applicable as between vendor and purchaser and whilst the matter still 
rests in contract added : — “ I am not at present prepartej assent to any 
“ such proposition. The doctrine in question seem to me to refer to 
“ equities between the purchaser and the tenant when the legal estate has 
“passed, and to have nothing to do with the rig^its and liabilities of ven- 
“ dors and purchasers between themselves. If there is anything in the 
“ nature of the tenancies which affects the property sold, the vendor is 
“ bound to tell the purchaser and to let him know what it is which is 
“being sold; and the vendor cannot afterwards say to the parchasi'sr : 
“ — ‘ If you had gone to the tenant and enquired you would have found 
“ out all about it.* ** It has been laid downc.distinctly by the Privy Council 
that “ there is no authority for the proposition that notice of a tenancy 
is notice of the title of the lessor ; or that a purchaser neglecting to 
inquire into the title of the occupier is affected by any other equities 
than those which such occupier may insist on.**® 

Constructive notice of incumbrances by the possession of third 
parties has been said to be an instance of the rule 

premisesf’*"*" “ purchases property where a 

“ visible state of things exists which could not 
“ legally exist without the property being subject to some burden he 
“is taken to have notice of the extent and nature of that burden.”* 
But the rule extends further, and when a state of circumstances exists 
whidi is very unlikely to exist without a burden the purchaser is 
affected with notice.* Thus for instance the purchaser of lands situated 
below the level of the sea is bound to enquire how all walls necessary 


1 Phillips V. Miller. L. R., 9 0. P., p. 207; this case -was reveraed on appeal in 
Ij.R., 100. P.,420. ^ 

2 Caballero v» Hcnty, L. R., 9 Ch., p, 449v 

3 Barnhart r. Greenshiel/ila, 9 M 00 ..P. C., 18, cited and followed in Gunamoni v. 
Bussnnt, I. L, R., 16 Cal., 411- j and Ahmed Bhoy v. Balkrishna, I. L. it., 19 Bom., 
893; see Morgan v. The Goveinmei\^ of llaidarabad, I. L, R., 11 Mad.*, 419. 

4 Allen v. Seokham, 11 Ch. D., p. 795. 

6 ih,, p. 796, anil see Hervey v. Smith, 22 Beav., 299; Dart’s Vendors and Pnr. 
ebassrs, 6th ed«, p. 251. 
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for the protection of fiis property against the encroachment of the sea 
are maintained.’- And Mr. Dart observes : — 


“ It may often be prudent for a purchaser to enquire whether any undisoloscd 
“easement such as a*way of necessity or a right of light or of drainage exists over or 
“through the property; such an easement may pass or bo reserved by implication 
“•without express words; and the existence of such an easement whore it is paccnl 
“ and no enquir/ has been mtiide respecting it is no defence to a vendor’s suit for 
“specific performance.V* 

But the mere ffiSt of there being windows in an adjoining honse which 
overlook a purchased property is not constructive notice of any agree- 
ment giving a right to t^e access of light to them.® 

In Bombay the principle has been adopted that registration of an in- 
strument operates as constructive notice of it to all 
subsequent pnroliasers of the property to which it 
’ " relates. An exceptiou is however allowed in the case 

of fraud iDractised on the person against whom it is sought to apply 
the rule,* and the doctrine is not carried to the extent of holding that 
registration is notice of the unregistered documents under which the 
holder of a registered document derives his title.® Story, speaking of 
that principle as accepted in America, says : — “ The reasoning, upon 
“ which that doctrine is founded, is the obvious policy of the Registry 
“ Act, the duty of the party purchasing under such circumstances to 
“search for prior incumbrances, the moans of which search are within 
“ his power, and the danger so forcibly alluded to by Lord Hardwicko, 
“of letting in parol proof of notice or want of notice of the actual 
“existence of the conveyance. The American doctrine certainly has 
“ the advantage of certainty and universality of application ; and it 
“imposes upon subsequent purchasers a reasonable degree of diligence 
“only in examining the titles to estates.”® This passage was quoted 
with approval in a case whioh came before the Full Bench in Bomday.^ 
And on the same principle it has been held in Allahabad that a 
mortgagee mu^t for the purpose of section 85, bo deemed to have notice 


1 Morland v. Cook, L. B., 6 Eq<, 252. 

2 Dart’s Vendors and Purchasers, 6th ed., p. 520. ^ 

3 Allen V. Seckham, supra. 

4 Agarchand v. Bakhma, I. L. B., 12 Bom., 678 ; explained in Balmukandas t). 
Moto Naraj^an, I. L. B., 18 Bom., 447; Dondb v. Balkrfshna, 1. L. B., 20 Bom., 291. 

5 Cbunilal v. llamachandra, 1. L. B., 22 Bom., 213. 

6 Story’s Equity Jarisprudence, 11th ed., p.*420. 

7 Laksliniandas v. Dasrat, I. L. B., 6, Bom., 169; Shivrani v. Genu, I. L. B., 
6 Bom., 616; Duudaya v. Ohenbasapa, 1. L. B., 9 Bom., 427; Ohintamau v. ^am- 
chandi'a, I. L. B., 14 Bom., 506; Narayan v. Bapu, 1. L. B., 17 Bom,, 741. 
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of a prior or subsequent registered mortgage.^ lOn the other hand in 
Madras the Court has declined to lay down the general rule that 
registration is equivalent to notice. The case being one in which it 
was considered that the plaintiffs, whom it was sought to affect with 
notice of a prior mortgage, had been put off inquiry as to incumbrances, 
it was held that the mere failure to search in the Registration office 
could not bo said to be gross negligence withfti the meaning of section 
78.^ Similarly in Calcutta it has been held that registration is at any 
rate not notice for the purpose of section 81.’ n ^ 


The conditions expressed in the Contract Act under , which notice 
Notice to the agent agent is made equivaV^nt to notice to his prin- 


ts notice to the prin> 
cipal. 


cipal are similar to those expressed iq the English 
Conveyancing Act, 1882, and stricter than those 
laid down in previously decided cases.* Section 229 of the Contract 
Act is as follows : — 


“Any notice given to, or information obtained by, the agent, provided it%e 
“ given or obtained in the courao of the business transacted by him for the principal 
“shall, as between the principal and third pariiCs, have tho same legal consequence 
“ as if it had been given to, or obtained by, the principal.” 


According to the English cases knowledge of a fact acquired, for 
instance, by a solicitor in one transaction might affect his client in 
some other and later transaction, if there was such connection between 
the two transactions as to make it probable that the solicitor should 
have recollected the fact. Here, and now under the Conveyancing 
Act in England, it seems that any such probability is immaterial. Notice 
is not to be imputed to the client unless the business on hand is 
one and tho same with that in which the solicitor was engaged when ho 
acquired the knowledge. It is of course immaterial that the notice is 
not, in fact, conveyed to the principal. A notice to quit is none the less 
served on a tenant, because his agent on whom it is actually served fails 
to do his duty in communicating it to his employer.® The agent mtist 
be presumed to have done his duty in informing his principal of matters 
which are material to the transaction in which he is engaged. And this 
presumption cannot be rebutted by proving negligence on the agent’s part, 
or by the fact of hi^s being interested in not making the communication 


1 Janki Prasad w. Kishendat, I. L« E.., 16 All., 478; Mata din v. Kazim, 1. 
13 All., 432, 464; Churaman v. Balli, L‘ L. E., 9 AIL, 591. 

2 Shan Mjnu Mull w. Madras Beilding Company, I. L. E., 15 Mad., 268. 

3 JLnderdawau v. Gobind Lall, 1. L. E., 23 Oal., 790. 

4 See post p. 24, and Sugden’s Vendors and Purchasers, 14ih ed., p. 754. 
5"Tatthaxn v. ISicholson, Lt E., 5 H. L., 561. 
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Exception in cmse 
of fraud. 


to his employer.^ fiat from the general rale according to which 
notice is thus imputed to the principal, an exception has been allowed in 
cases where, independently of the fact under inquiry, there are circum- 
stances which raise an inevitable conclusion that the notice has not been 
communicated to the principal.® In the cases illustrating this exception, 
there was fraud or conduct considered by the Court 
as fraudulent on tho pai't of the agent, and it was 
•in pursuance of that fraud that he failed to commu- 
nicate to his epiployer facts that it was latter’s interest to know. In 
l^ennedy v. Green^^ which may be cited as a leading case, one Bostock, a 
solicitor, had by means of fraud obtained an assignment of a mortgage 
from the plaintiff who was his client; the interest so acquired he assigned 
to another ciScrit, Kirby by name. It was an undisputed fact that the 
form of the assignment in Bostock’s favour and other circumstances in 
the case would have excited the suspicions of any honest solicitor whom 
Kirby might have employed, and the question was whether Kirby could 
he fixed wdth notice of the facts which were present to the mind of his 
solicitor, Bostock. Lord Brougham answered this question in the 
negative, observing — 


“It cannot be said that Kirby was fixed wAth all that Bostock knew. For the 
“fraud practised by Bostock on Kirby himself was of course concealed from him; 
“ and so, may -we say, would certainly he that other fraud which he practised on 
“ Mrs. Kennedy. Indeed that was only another part of tho same fraud, another act 
“ of llie same plot, and ihoreforo, I think, wo cannot on this account alone fix his 
“ client Kirby, any more than his other employer Mrs. Kennedy, with, the knowledge 
“ of his criminal proceedings.” 


In Sharpo v. Foy^* the plaintiff had advanced money upon a mort- 
gage of land executed in his favour by Mr. and Mrs. Foy, the mortgage 
having been negotiated and prepared by a solicitor’s clerk, Clark by 
name, who acted for both parties. In tho suit brought on the mort- 
gage, it became material to decide whether the plaintiff had notice' of a 
settlement which affeef^d the land comprised in the mortgage. Tho 
existence of thjs settlement had never been communicated to the plain- 
tiff, but it had been communicated by the Foys to Clark, who told them 
he would not inform the plaintiff of the settlement as it might make him 
nervous, and cause him to hesitate about advancing hi® money. In view 
— » ■■■ ■ - — 

1 Bradley v. Riches, 9 Oh. D., 189. * 

2 See ckaes collectad iu LeNeve v. LoNeve^ 2 White au^d Tudor’s Leading Gases, 

6th ed., p. 26. • , ^ 

3 3 My. & K., 609 ; see fiormasji v. Marikuvarbai, 12 Bom. H. C«, 262, a similar 
case ; no reference is made to section 229 of tho Contract Act. 

4 L. Ch., 36^ 
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of this evidence rebutting the general presumption, the Court refused 
to act upon it saying, “it would be an encouragement of fraud to 
“ apply the rules of notice which were established for the safety of 
‘ mankind to a transaction like this : it would be sanctioning a scheme 
“ to rob a man by colluding with his Wioitor for in the opinion of the 
Court there was a conspiracy between the Foys and Clark, to keep the 
plaintiff in the dark. In Cave v. Cave^ there ‘^was a similar conspiracy 
oetween Charles Cave and his brother Frederick to^obtain money on a 
mortgage of land which they both knew not to be the absolute property 
of Frederick as they represented it to be. On the principle above 
stated, viz., that the circumstances raised an inevitable conclusion that 
notice had not been communicated to the mortgagee, it was held that the 
usual presumption did not arise. In order to bring a ca^ within the 
exception, it is not enough to show that an important circumstance was 
not communicated. “ It must bo made out that distinct fraud was 
“intended in the very transaction so as to make it necessary for the 
“solicitor to conceal the fact from his client in order to defraud him. 

In the case whence this passage is extracted there bad been gross 
neglect of duty on the solicitor’s part, but he was not shown to bo per- 
sonally interested, or to have been concerned in any fraud rendering 
concealment necessary. Except that in Kennedy v. Green there was an 
independent fraud committed by the solicitor before his employment by 
the person sought to be fixed with notice had begun, there seems to be 
no essential difference between the cases above cited, to which the 
principle of Kennedy v. Green was applied. With regard to all of them 
it may be said, as has been observed with regard to that case, that “whilst 
“ the agent was acting as agent, he was also acting in another ch&racter, 
“ viz., as a party to a scheme or design of fraud, and that the know- 
“ ledge which he attained was attained by him in the latter character, 
“ and therefore, there is no ground on which you can presume that the 
“ duty of an agent was performed by the person who filled that double 
“ character.”® 

Although in cases resembling Kennedy v. Green the notice, not 
being obtained by the agent in the course of the business transacted by 
him for his principal, could not avail against the latter, other cases may 
arise in which, unless recourse is had to the principle just stated it 
must be held that the principal is affected with notice, notwithstanding 
the fact that he has in reality bqen kept in the dark by his own agent 

_ ^ _ j 

1 16 Oh. D., 639. 

2 Holland v. Hart, L. B., 6 Oh. D., p. 682. 

* 3 •per Fry, J. Ketfclewell w. WatBon, 21 Ch. D., p. 707 
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acting in collusion witfK the other party. In some of such cases it may 
be that the principle that a party cannot take advantage of his own 
fraud may be applied; but where there are third parties, as in Sharpe v. 
Foy, insisting on the interest which has been concealed that principle is 
inapplicable. In the English cases, as has been observed, ^he doctrine 
of constructive notice through the medium of an agent, proceeds on the 
presumption tliat the agent has performed his duty in making due 
inquiries and in communicating material facts to his principal. The 
scope of the ageyiVs duty in this respect depends on the nature of his 
employment.^ Where a solicitor is employed by one purchasing pro- 
perty only to obtain execution of a conveyance or even to prepare it, 
he is not bound by the same duty of communicating particulars with 
regard to the^^title, as he would bo if ho were employed generally in the 
transaction of the business of the purchase. He may or may not know 
those particulars, but in the former case he is not presumed to have com- 
mujuioated them to his client, because he has been under no obligation 
to do so.^ 

The terms of section 229 df the Contract Act seem to leave no room 
for the application of this presumption. The question under tho section 
is not whotbor it was tho duty of the agent to communicate a given fact 
or whether it was probable that he would do so, but whether, in the 
course of the business transacted by him as agent, be had acquired know- 
ledge of it. If travelling beyond the scope of his agency he had become 
acquainted with it, notice could not be imputed to his principal ; on the 
other hand, if in the discharge of his duty to his employer, he ought to 
have learnt tho fact bat failed to do so, it is difficult to see bow, as 
far as section 229 is concerned, the employer can be said to have had 
notice. Doubtless, however, it would be held that a principal could not 
by pleading tho negligence of his agent avoid tho imputation of notice 
of a fact which his agent ought in tho exercise of reasonable diligence 
to have discovered.® 

When it becomes necessary to consider whether a purchaser is 
Notice, when tV- affected by notice of any incumbrance or other ad- \ 
materiaL verse right, reg.ardmust be had to the oircum.stances ^ 

as they existed when he advanced the mortgage moneyji paid the price, or “ 
otherwise became purchaser. Notice acquired by him after payment is 
immaterial. “ There is nothing nioi'o familiur than the doctrine of 

“equity that a man, who has hand fide paid money without notice of any 
1 2 

1 Kettlewell v. Watson, 21 Ch. D., pp. 707, 709 ; LeNeve r. lieNove, 2 White and 
Tador’a Leadio" Oases, 6tli ed., p. 26. 

2 Compare seotion 3 of Couveyancing Act oited below. 
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“ other title, though at the time of the payment ©he, as purchaser, gets 
‘‘nothing but an equitable title, may afterwards get in a legal title, if he 
“can, and may hold it, though during the interval between the payment 
“and the getting in the legal title he may have had iiotico of some prior 
“dealing inconsistent with the good? faith of the dealing with himself,”^ 
Furthermore, notice is immaterial when attributed to a transferee who 
has taken from a hand fide purchaser for vfilue withoifo notice. The 
title of the latter being complete, his transferee’s title is also un- 
impeachable.® Especially in the cases where the question of notice 
arises as between parties to a contract it has to be seen whether any 
duty to give information lies upon the person seeking to impute notice, 
or whether he has been guilty of any bad faith, for a party cannot claim 
the advantage of the doctrine of constructive notice if life has himself 
contributed to the secrecy of the transaction.® The cases in which as 
between persons who are not parties to a contract it is sought to impute 
notice are generally cases in which a person having an incomplete tjitle 
is claiming priority over one who has perfected his title to the same 
property. Such are the cases provided fprin section 40 and the cases in 
which questions arise between holders of registered and unregistered 
conveyances.* 

In the Conveyancing Act, 1882, where an attempt is made to 
express with certainty tlio law of constructive notice, thejuso of negative 
terms, such as ‘wilful abstention* and ‘gross negligence,* is avoided.® 
Its provisions as to this run as follows ; 

1. A purchaser shall not be prejudicially affected with notice of any instrument, 
fact or thing, unless : — 

(i) it is Avithin his own knowledge or would have come to his knowledge if 

such enquiries and inspections had been made as ought reasonably to 
have been made by him j or 

(ii) in the same transaction in respect to which a question of notice to the 

purchaser arises, it has come to the knowledge of his counsel as such, 
or of his solicitor or other agent as such, or would have come to the 
knowledge of his solicitor or other agent as such, i£ such enquiries and 
inspections had been made as ought reasonably to have been made by 
the solicitor or other agent. 


1 Blackwood v, Bondon Chartered Bank of Australia, L. E., 5 F. C^, p. 92 ; Sug- 
den*s Vendors and Purchasers, 13th cd., p. 762f; Taylor v. Russell, [1891],! Ch., 8. 

2 Dayal v. Jivraj, I. L. B., 1 Bom.,'237; Nottingham Patent Brick, <&c., Co. v. 
Butlor, 16 Q. B. D., 778. 

3 Hormajtji v. Mankuvarbai, IS Bom. H, 0., 262 ; Morgan v. The Government of 
Haiderabad, I. L. R., 11 Mad., 419. 

4 See note 3 to section 54 and note to section 68. 

5 45 & 46 Viet. c. 39, section 3. 
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2. This section shall ift>t exempt a purchaser from any liability nnder or from 
any obligation to perform or observe any covenant, condition, provision or restric* 
tion contained in any instrnment under which his title is derived, mediately or 
immediately -• and such liability or obligation may be enforced in the same manner 
and to the same extent as if this section h^id not been enacted. 

Thus the question now to ho asked in English Courts is, whether 
the purchaser ^has made the inquiries and inspections which he ought 
reasouabl j to have made • 

4. The'cliapters and sections of this Act which re- 

Enactmenta ' re- •'O contracts shall be taken as part of 
latiiig to oontracta ‘Indian Gonti’act Act, 1872 : and sec- 

to be taken as iiarb ' 

of Act IX of i8»2. tions fifty-four, paragraphs two and three, 
fifty-nine, one hundred and seven and one hundred and 
twenty-three shall be read as supplemental to the Indian 
Hdgistration Act, 1877.^ 

Oommentary. 

The Law CommisBioners in their Report, dated 15th Novembei' 
1879, say* ; — * 

“ We would declare that all chapters and sections of the (Transfer of Property) 
** Bill which relate to contracts should be taken as part of the Contract Act, 1872. 
“ When the body of substantive civil law enacted for India is re-arrangod in a moro 
** compact and convenient form than that of a scries of fragmentary portions from 
** time to time passed by the Legislature, the chapters on Sale, Mortgage, Lease and 
“Exchange contained in the present Bill will probably be placed in close connection 
“with the rules contained in the Contract Act. But till then they may litly be loft 
“ in a law containing what the Contract Act does not contain, namely, general rules 
“ regulating the transmission of property betfveen living persons.** 


1 The las'^t sentence was added by tbe Amendment Act — Act of 1885 — 
section 3; see Makhan Lai v. Bunku Beliari, T. L. B., 10 Cal., 623, Yairanada v. 
Miyakan, 1. L. B., 21 Mad., 109, and notes 2 and 3 to section 54. 

2 See page 29. 

4 



CHAPTER 11. 

Of Transfers of Property by aot of Parties. 

■* ^ 

•^-Transfer oj Property whether moveable or immoveable. 

5. In the following sections “ transfer o^^ property ” 
« Transfer of pro- means an act by which .a living person 
perty” defined. conveys property, in present or in future, 

to one or more other living persons, or to himself and one 

or more other living persons, and “ tOftransfer property ” 
is to perform such. act. 

Oommentary* 

The object of the Act is to regulafce the transfer of property from 
one living hand to another as the Indian Succession Act regulates it'o 
transmission after the owner’s death. In using the term ‘ living person ' 
the Legislature, it is conceived, did not intend to exclude from the ope< 
ration of the Act artificial persons, e,g.y corporations, or the Government. 
The term ‘ transfer of property ’ is a general one and includes, besides a. 
conveyance or assignment of a contractual character, the exercise of a 
power of appointment under a settlement.^ A transfer under the Aot 
has to bo distinguished from an involuntary transfer which is effected 
in execution of a decree.^ From the definition of ‘ immoveable property * 
in the General Clauses Act, 1868, and from the terms of the following 
section it may be inferred that tlie term ‘property ’ is used in its most 
general significance. Section 54 shows that property may be tangible 
or intangible, and unless a wide denotation is given to the term the 
general provisions in this chapter (e.f/., sections 38, 41, 43) would be inap- 
plicStble to mortgages which consist in a transfer of an interest only in 
property (section 58). Again, in the chapter on mortgage a lease is 
treated as property (sections 64, 71, 72). These considerations lend 
support to the opinion expr(3ssod by Mahmood, J., in considering whether 
a second mortgagee is at liberty to cause the property to be sold subject 
to the j^rior mortgage. ..In his view, recently adopted by a divisional 
Court in Calcutta,® the equity of redi'^mption is property within the 

1 .Topinin V. Alliance Bank of Sintia, I. L. B., 22 Gal., 203. • 

2 Diueiidronath v. Kaiukamar^ 1. L. JEk* 7 Cal., 118 ; seo note to^ section 52 and 
sote 8i to section 65. 

3 Kanti Bam v. Kutubuddin, I. L. B., 22 Cal., 33 ; Beni Madhub v. Somendra, 
T. L. B., 23 CaL 796 ; ^uthn Vijya Bughuuatlia v. Yeucataoliellam, 1. L.B.^ 20 Mad., 
36. 
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• 

meaning of the chapter and may be sold afc the instance of the second 
mortgagee. The contrary view was maintained by the other members 
of the Allahabad Court who consider that ‘ property * as the term is used 
in Chapter IV megins the n dual physical property and does not include 
Conveyance of pro. interest merely in such property. » ^ It may be 

mrty in future. assumed that the words relating to the conveyance 

of property in •future ref5r to estates in reversion or remainder, since 
this construction 1ms been put on similar words used in the Indian 
Registration Aotji 1S71.® Although a transfer of property, whether in 
present or in future, must be made to a living person, for otherwise the 
anomaly woifld result of property vested in no living person, an interest 
can be created in favouV of persons yet unborn, and the limits within 
which this muy be done are prescribed by sections 13, 14, 15, 16, 20. 

6. Property of any kind may be transferred, except 
What may be as Otherwise provided by this Act or by 
trawferred. £qj. time being in force: 

(a) The chance of an heir-apparent succeeding to an [i] 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman, or any other mere possibility of a like 
nature cannot be transferred. 

(h) A mere right of re-entry for breach of a condition [ 2 ] 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the [3] 
dominant heritage. 

(d) An interest in property restricted in its enjoyment [4] 
to the owner personally cannot be transferred by him. 

(e) A mere right to sue for compensation for a fraud [5] 
or for harm illegally caused cannot be transferred. 

(/) A public office cannot be transferred, nor can the [6] 
salary of a public officer, whether before or after it has 
become pp-yable. * * 

(g) Stipends allowed ^o military and civil pensioners [7J 
of Government and political pensions cannot be trans- 
ferred. • . s •' 

1 Mata Din i>. Kawra, I. L. R., 13 All., 432, 460, 472. 

2 Naua bin Lakslunan v, Anant Babnji, 1. L. B., 2 Bom., 353, 
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(h) No transfer can be made (1) dn so far as it is 
opposed to the nature of the interest affected thereby, or 
(2) for an illegal purpose, or (3) to a person legally disquali- 
fied to be transferee. • 

{i) Nothing in this section shall be deemed to autho- 
rise a tenant having an untransferabfe right of occupancy, 
the farmer of an estate in respect of which default has been 
made in paying revenue, or the lessee of an estate under 
the management of a Court of Wards, to assign^his interest 
as such tenant, farmer or lessee.^ 

C omment ary. 

Cases illustrating the meaning of ‘ transfer of property’ will be found 
in note 1 to section 58. In addition to the exceptions provided for in 
this Act or in other enacted law are those created by Muhammadan, 
Hindu or Buddhist law, for the present chapter does not affect those laws. 

The first requisite of a valid transfer is that it should operate upon 
a subject-matter in existence. Whether the property 
pro- concerned is moveable or immoveable there can be nr) 
transfer of it unless it is in existence at least poten- 
tially, as the property of the grantor.® And so it has h^en held that an 
hypothecation of indigo crops that may bo grown in the future on cer- 
tain land is not within the purview of the Act.® But a conveyance of 
non-existent property, or of property which is not capable of specifica- 
tion, though it cannot operate as an immediate alienation, may, when 
made for valid consideration, be valid as a contract ; and when the objects 
to which it refers come into existence and are capable of being identified,* 
“ equity taking aa done that which ought to be done fastens upon the 
“property, and the contract to assign thus becomes a complete assign- 
“ment.”® Thus the Privy Council said: — “How can there bo any 
“ transfer, actual or constructive, upon a contract nnder which the vendor 
sells that of which he has not possession, and to whibh he may never 
“ establish a title ? The bill of sale in such a case can only be evidence 
“ of a contract to be performed ‘ in future,* and upon the happening of a 

. i — . . ■ 

1 Clause (i) was added to the section by, the Amendment Act — Act 111 of 1885— 

section 4. ^ 

2 Petch V. Tutin, 15 M. & W.^, 110; Clements v, Matthews, 11 Q. B.D., 808; 
Benjamin on Sale, 3rd cd., p. 70. 

3 Misi’f Lai v. Mozhar, I. L. K., 13 Cal., 262; Palaniappav. Lakshmanan, I. L. R., 
16 Mad,, 429; Banaidhar v. Sant Lai, I. L. B., 10 All., 133. 

4 Cumberland Union Banking Co, v, Maryporfc Hematiio Co., [1S02] 1 Oh., 416, 

^ per Jessel, M. B., in Collyer v. Issues, L, B., 19 Ch. Di, p. 351. 



SECT. JS.] TRANSFERABLE PROPERTY. 29 

“ contingency ; of whi<5h the purchaser may claim a specific performance, 
“if ho comes into Court showing that he himself has done all that he 
“ was bound to do.”^ It may be that the description of the property is 
vague or general at the dato of the transaction. That is immaterial, 
provided that the property is capable of identification when it comes into 
existence and the transferee’s right is to bo enforced.® The leading case 
on this subject is Holroyd v. Marshall,^ whoro it was held that the 
grantee of a bill of hale, assigning to him machinery on the grantor’s 
premises and othdr machinery thi».t, might be added to or substituted for 
it, was entitled as against an execution-creditor of the grantor to machi- 
nery brought on to the ^premises after the giving of the bill of sale, as 
well as the old machinery. Immediately on the new machinery boiiig 
set up in the^mili, without any further action being taken, the grantor 
became a trustee for the grantee in respect of it ; and he could have been 
restrained by an injunction at the instance of the grantee from removing 
it.* A.n agreement to make a gift is not such a contract as above 
described, therefore it cannot afiect property subsequently coming into 
existence. On the principle ci*unciated in Bolrovd v. Marshall an assign- 
ment may be made of moneys (o become due in tbo future and will 
operate upon such moneys when they fall due. A bill of sale, executed 
bx a manufacturer and comprising, among other things, all the book debts 
which might become due and owing during the continuance of tho security, 
was thus held to pass the beneficial interest in a debt which came into 
existence after the assignment. ’ As such an assignment when made for 
value is valid against the assignor, so it avails also against bis creditors 
or assignee in bankruptcy, so far at least as regards moneys which 
fall due before the date of bankruptcy,® Under the Judicature Act in 
England a written assignment, followed by the prescribed notice, 

1 Rajah Sahib Prahlad v. Baboo Bndhu, 2 Bong. L. R. P. 0., 117; s. c., 12 Moo. 
I. A., 275; SCO also Tara Soondareo v. Collector of Mymensingh, 13 Beng. L, R.,'*495; 
and Bhobosoondreo Dassiah v. Issur Chunder Dufct, 11 Beng. L. R., 36 (in Tvhicli the 
above passage was quoted) whoro tho principal question was ‘the effect ol a deed, 
whether it operated as p resent transfer of the i^roperty or only as an agit^oiueiJt to 
transfer it upon certain contingencies which did not happen.* 

2 Tailby v. Official Receiver, 13 App. Gas., 528, overmliug Tadman D'Epineuil, 
20 Ch. B., 758. 

3 10 H. li. C., 191. * * 

4 See also Lazarus v. Andrade, 5 C. P. D., 318, distinguished in Reeves V. 
Barlow, 12 Q. B. D., 436 ; Clements v. iVatthews, 1 1 Q. P* D., 808; In re Glaike, Ooombo 
V. Carter, J5 Ch. D., 102. Other cases of the iamc class with Holroyd v. Marshall 
are Lindsay v.-Gibbs, 3 DoG. & J., 690, in which the future cargo of a ship, and Print- 
ing, Ac., Company v. Sampson, L. B., 19 Eq., 462, in which future patent rights wet* 
held to be assignable in equity. 

6 Official Receiver v, Tailhy, 13 xtpp. Cas., 523 , 

6 In re Davis & Co., 22 Q. B. D., 193 
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effectually passes the properly, whether or not thdire is valuable consider- 
ation for the assiguinent, and it is immaterial that notice is given after 
the death of the assignor,^ 

The language cited above from the judgment of tlio Privy Council 
, has been used as autliority for the position, which 

Transfer without other reasons also the High Court of Bombay for 

possession* , ^ ° ^ 

some time maintained, that there could be no trans- 
fer of property by a Hindu or Muhammadan owner not in possession of 
the same actually or constructively, and that therelor6 the person taking 
from such an owner could not sue in ejectment. This ralOi to which, 
however, several exceptions were admitted, was applied by the High 

A ^ 

Court of Bombay in numerous cases down to the year 1885*, and reli* 
anco was placed on those cases in a Bengal case heard on appeal before 
the Judicial Oommitteo, in which it was contended that the gift by a 
Hindu which was the basis of the plainiiff^s title was invalid, inasmuch 
as tho donor was out ol; possession and no possession was ever give® to 
tho donee. The validil.y of the gift was disputed by a third party 
claiming adversely to the donee and ta- the donor, who was made a 
defendant and affirmed the gift. The Judicial Committee reviewed the 
Bombay cases and explained tho decision of the Committee in the cases 
above cited, by showing that there tho question was whether the 
plaintiff was under tho terms of a contract of salo entitlcjj to possession. 
“ In this case,” it was said, “ the appellant is under tho terms of the 
“ gift, and accoi’diiig to tho construction which their Lordships have put 
*• upon the ikramama, entitled to possession, and their Lordships see nu 
“ reason why a gift or contract of sale of property, whether moveable 
“ or immoveable, if it is not of a nature whicli makes the giving effect 
“ to it contrary to public policy, should not operate to give to the donee 
** or pni'cliaser a right to obtain possession. This appears to be consis- 
“ tent with Hindu law. On the principle contended for by the respondent, 
‘‘ so long as he prevents the true owner from taking possession, however 
“ violently or wrongfully, that owner cannot make any title to a grantee.”* 
This decision, which lias since been followed in Bonfbay^ so far as 

1 Walkcir V. Bradford Old Bank, 12 Q. B., 511. 

2 The cases are *coUcofct(l in LakshmandaB v* Basrat, I. L. E., 6 Bom., 176, and 

tho exceptions are there stated, p. 176 ; scr also Baisuraj v. Dalpatram, t&., 380, 
and Vasudev v. Tatia Narayan, at., 3§7. As to the rule in connection with morfc- 
gaj^os, soo note 2, section 58; and ii^ eonneciion with gifts seo note te. section 123 
and ill connoetiou with leases seo Pitchakatti v. Kamalla, 1 Mad. H. 0., 163, and 
note to sectiefn 105. ^ 

8 Kalidas v. Kanhaya Lai, I. L. B*, 11 Oal., 121 ; s.c. L. K., li I. A., 219. 

4 Ugarcliand v. Madnpa, T. L. E., 9 Bom., 834 ; ace aa to Muhammadans, Mehor- 
Idi V. Tajudin, 1. L. li., 13 Bom., 156. 
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Hindus are concerned, Wings the law as administered by tlie Courts of 
that Presidency into harmony with the rulings in Bengal and Madras. *• 

Note !• W Possibilities of succession and the like are not suscep- 
tible of alienation at'common law.* J3ut by a doctrine similar to that 
illustrated in Holroyd v. Marshall, Courts of equity have long upheld con- 
tracts relating tg expectancies.® They do not directly effect a transfer 
af the property, but merely give rise to a right to which effect may bo 
given by a decree for specific performance.^ Thus assignments for value 
of the expectanc;^ of an heir-at-law® and the interest which a person 
expected to deiive under the will of a living person* have both been 
upheld in Courts of equity. It has been held in Calcutta that the 
reversiQjig»ry injerest of a Hindu, contingent on the death of a widow, may 
be lawfully assigned so that the assignee can claim the property on tho 
widow’s death, ^ but in Bombay it has been held that such an interest 
cannot bo attached.* 

Note 2t (h) A right of re-entry presnppoBca in the person asserting 
it an interest in the laud to which it relah's. A lessf jr Lhoidbro, having 
the right to re-enter on breach of covenant by his lessee, may transfer 
the reversion, passing with it tho right of re-entry, hut cannot transfer 

1 Lokenath v. Jugobundhoo, I. L. R., 1 Cal., 297 ; Narain Obuuder v. Dataram, 
I. L. B., 8 Cal., 697 j Modun Mobun v. F attar uimissa, X. L. H., 13 Cal., 297; Vira- 
bhadra v, Hari Kama, 3 Mad. U. 0., 38 ; Yasudeva v. iNarasamma, 1. L. K., 6 Mad., 6 ; 
Bamasami ii. Mariniuttu, 1. L. B., 6 Mad., 4D4i» 

2 In re Parsons, 45 Oh. P., 61. 

3 See Warmsfcroy v. Tanfield, 2. W. & T, L. C., 6fcb ed., p. 794 ; Carleton v, Leigh- 
ton, 3 Mer., 667. But see per Campbell, O. 3., in IlankB v. Palling, 6 E. B., 809 : 
“there is nothing illegal in selling the uhanco of getting the rent . , . the purchaser 
took the risk of the rent not being paid.” See also Cook Field, 15 Q. B., 460, in 
which the Court supported as valid a contract to sell an estate if it should be 
devised to the vendor by a person then living; and Bam Tuhul Singh r. Bisses- 
war, 16 Beng. L. B., 208, 8.Q.L. K., ^ I. A., 131; Benjamin on Sale, 3rd od,, p. 81. In 
England future interests and possibilities when oouijlod with au interest in real 
estate, may be assigned by deed under 8 & 9 Yic, c. 106, section G ; see Jenkins v. 
Jones, 9 Q. B. B., 128« 

4 See as to the special equitable rules applicable to such cas^^s, Si'iinati Kamin 
V. Kali Prosunno, L. B., 12 I. A.,' 215 ; Gitabai v. Balaji Kosliav, I. L. Ji., 17 Bom., 232 

6 Hobson d. Trevor, 2 P. Wins., 191 ; and see per Phear, 3.,* in Bam Chandra v. 
Bharmo, 7 Bong. L. B., 345. 

6 Hinde^v. Blake, 3 Beav., 235; Flofwer v.*BulIer, 15* Ch. B., 666. 

7 Brabmadeo v* Harjan Singh, T. L. B., 25 Cal., 77S. 

8 Anandibai v. Bajaram, I. L. R., 22 Bom., 984. * The woj ds used in section 266 (k) 
of the Civil Procedure Code are '‘an expectancy of succpssion ]>v .survivorship or 
other merely contingent or possible right or interest.” See times Cli under r, Zal^un 

Fatima, 1. L. B., 18 Cal., p. 177. ' 
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that right by itself,^ The principle on which this rests may be com* 
pared with that which prevents a vendor of land from imposing a re- 
striction upon its enjoyment otherwise than for the purpose of the more 
beneficial enjoyment of other land belonging to him.® As with a cove- 
nant restricting the ordinary enjoyment of land, so with :\ right of 
re-entry, the right can only reside in the person having an interest in it 
by reason of his relation to the land. Such a right cannot exist for tlio 
personal benefit of one who has no concern with the laud. Similarly 
whore tho lender of goods on hire has reserved to himsfeif power to enter 
and take the goods on default being made by tho borrower, that power 
cannot by itself be transferred to a third person ' 

Note 3. (c) As an easement according to the Indirin Basements 
Act* implies a dominant and a servient heritage, it follows that it can- 
not be severed from the dominant heritage. In other words, there ia 
for tho purposes of that Act no such thing as an easement in gross. 

Note 4« (d) It stands to reason that a person cannot alienate an 
interest restricted in its enjoyment to himself. Tf a house is lent to a 
man for his personal use, or allotted to him by the head of his family iL' 
he is a Hindu, obviously he cannot transfer his right of enjoyment to 
another. As instances of inalienable property may be mentioned lands 
in Bengal held on ghatwali tenure which are neither divisible nor trans- 
ferable,® lands attached to the office of karnam in MdMras,® and the 
emoluments of a religious office,’ The right of occupancy, which a ryot 
might acquire under section 6 of Bong. Act VTl of 1869, is also inalienable. 
By ceasing to hold or cultivate the land himself, the ryot is deemed to 
have abandoned his right.® Similarly, in cases where the right of pre- 
emption has been in question it has been held that the right ia purely 
personal and cannot bo transferred to a stranger. “ The very object 

■.^1 Vaguram v. Ibmgayyangar, I. L. R., 15 Mad., 126 ; compare In re Davis, 22 
Q. B. D., 194; Smith v. l*aokhurBfc, 3 Atk., 139; and Conveyauoing and Law of 
Property Act., section 10, sub-section 1. 

2 See section 11. 

8 In re Davis & Co., 22 Q. B. D., 194. 

4 Act V of 1882. 

5 Rajah N'lmoni v Bakranath, L. R., 9 I. A., 104; 8.c. I. L. R., 9 Cal., 187; 

Rajah Lclanund v. Government of Bengal, 6 Moo. T. A., 101. ‘ 

JC} Seshaiya v- Gonramma, 4 Mad. H. 0., 336. 

■ ' 7 Narasimma v, Anantha, I. L. R., 4 Had., 391. 

8 Naronda Navayan v. Ishan Chandra, 13 Beng. L. R., 274 ; Dwarka Naih v, 
Hurrish Chhndor, I. L. R., 4 Cal.,' 925; Narain Roy v. Opnit, I. L. R., 9 Cal., 304; 
SrisUieedhur v. Mndan Sirdar, it., p. 648. So under Act XVIII of 1873 (X. W. P.) 
Gopal Pandey v. Badri Nath, I. L. B., 5 All,, 121 ; Durga v. Jhingnri, I. L. 11., 7 All., 
611, 878. 



SECT. * 6 .] ASSIGNMENT OF BIGHT TO SGE. 83 

“ aria basis of the pre-emptive right is to prevent the introduction of 
“ strangers as co-sharers in the property ; and the right is enforced on 
“ the hypothesis that the introduction of a stranger causes inconvenience 
“ to the pre-emptfvo co-sharers. . ^ It is a transient right in its very 
“ conception and nature, and being a personal privilege of the«pre-emptor, 
cannot be made the siy^ject of sale or bargain of any other kind.’’^ 
It follows that the stranger to whom the pre-emptor has afEected to 
transfer his right cannot bring a suit to enforce it. And similarly 
a decree obtain.sct by a pre-emptor cannot be assigned to a stranger.® 
It may in SQme instances ho difficult to mark the distinction between 
holdings to which this ^^lanse may apply and cases falling under sec- 
tion 10, in whjich it is attempted to fetter the transferee’s power of aliena- 
tion. In a lucent case, in which the usufruct of certain land was assigned 
by deed to a widow for her m.aintcuanco with this condition that she was 
not “ to mortgage, make a gift of, sell or assign the land in any way 
to^Lny person,” it was ruled that her interest could not be sold in execu- 
tion of a decree against her.^ 

Note 5t (<0 this clause, as well as in Chapter VIII, it is assnined 
Bight to sucywhen that actionable claims or rights to sue are, as a 

as9%gnahle. general rule, transferable. The clause states one of 

the exceptions from that rule recognized in tho English cases. For- 
merly the assignment of the benefii. or a contract was not recognised at 
common law, and was even regarded u,.< cliampcrtous. In equity how- 
ever the assignee might sue in his own name, and even obtain specific 
performance of a contract,^ as he may now do under the provisions of tho 
Judicature Act.* Rights oL' suit, when incident to the ownership of the 
property, may be transferred wil.h it, and so the fact that the owner of 
property is not in possession does not render his transfer to another 
invalid. Although the transaction may be of a spccnlative character, 
the transferee whether of an equity or other interest in land may m^ver- 
thelesB acquire a good title and sue accordingly.® But the sale of a 
mere right to sue is bad. As was observed by Sargent, J., after refer- 
ring to the English cases^ 

“ The real test in cages of this nature is whether tho transaction was a honhfide 
** purchase of the matter in dispute, or one for the purpose of maintaining or 

1 Rajjo v, Lalman, I. h. R., 6 All.*, p. 183. 

2 Ram Sahai r. Gaya, I. L. R , 7 Alh, 107 , 109. * 

3 Diwiili V. Apaji, I. JL. R,., 10 Bom., 342 :*seo note to section 10. 

4 Story Rq. Jur., § 1057- , 

6 38 A 39 Vic. c. 77. 

6 Lokenath v. Jugobundhoo, I. L. R., 1 Oal., 297; Gopal v. Gangaram, I. L. B., 

14 Born., 73 • , 

7 Goonldas t\ Lakbmidas, 1. L. R.,;,3 Boin„ 402 ; James v. Kerr, 40 Oh. D., 449, 

5 



84 


ASSieiTMXNT 07 BIOBT TO BUB. 


[OF- W-J 


“proceeding with litigation, and where such, is tho case #C!oTirts of law and equity 
“ will treat the transaction as an infringement of the law against champerty and 
“maintenance, and as having neither validity between the parties thereto, nor con- 
“ f erring any right of action against third persona.” 

9 

In the case whence this passage is extracted, the subject-matter of the 
assignment was tho right of suing to have set aside on the ground of 
fraud a compromise that had been effected be^iween the Mquidator of a 
company and a person indebted to it. It was held that, inasmuch as 
the assignment was made with a view to litigation, i^hicb wonld not 
otherwise have been undertaken, the suit of the assignee could not be 
maintained,' It has further been hold in this country t^at the mere 
right to sue for compensation for the wrongful*^ attachment of moveable 
property in execution of a decree cannot be sold.* Tn a cftise in whicli 
tho rule of the present clause was applied, Turner, L.J., declined to say 
that there are no cases in which a purchaser who has completed his con- 
tract may be entitled to irnpeacli a title founded on fraud committed 
upon his vendor, hat added: — “I do not hesitate to say that in my 
“opinion the right to complain of afrauej is not a marketable commo- 
“ dity, and that if it appears that an agreement for purcliase had been 
“ entered into for the purpose of acquiring such a right, the purchaser 
“cannot call upon this , Court to enforce specific performance of the 
“ agreement. Such a transaction if not in strictness amounting to main- 
“ tenance savours too much of it for this Court to give it^aid to enforce 
“ this agreement.**^ It appears from an elaborate judgment of the Privy 
Council, in which all tho authorities arc collected, that the English laws 
of maintenance and champerty are not of force as specific laws in India. 
“But agreements of this kind ought to be carefully watclicd, and when 
“found to be extortionate and unconscionable, so as to be inequitable 
“ against tho party, or to bo made not with the bond fide object of assist- 
“ iug a claim believed to be just, and of obtaining a reasonable recom- 
“pense therefor, effect ought not to be given to them.*’* And on this 


1 See Propscr v. Edmunds, 1 Y. AC. (Bx.),481j Uill v. Boylp, f,. P., 4 Eq. 260; 
Moresliwar w. Kushaba, I. L. R., 2 Bom., 248 ; Tarasoondaree v. Collector of Mymon- 
eingh, 13 Bong. L. R., 495 ; Tarachand v, Suklal, I. L. R., 12 Bom., ".■)4 

2 Pragi ' Lai iUteh CLand, 1. L. R., 5 All., 207; and see Sta-y Eq, Jur., 
§1040(/i). 

3 Do TToghton t>. Money, Tj. R., 3 0L„ p. 16J>. 

4 Ram Coomar Coondoo v. ChnndCr Kanto Mooterjoe, 3 App, Ca., 1^6, L. R,, 4 
I. A., 23 j see also Ahmedbhoy Ilnbi.bhoy v. Valleobhoy i.’assiimbhoy, I; L. R., 8 Bom., 
p. 323; Chumii Knar u. Rnp Singh, I. L. R., 11 All., 57; Uasaiii Baksh v. Rahm.at 
Husain, ib., 128; Loko Indap Singh w, Rup Singh, ib., 118; Itaj i Mokhara Singh 
Baja &up Singh, 1. L. R., 15 All., 352; Raghuuauh v. Nil Kanth, I. L. R., 200al., 843* 
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principle the Jiidicial^Committee held that a fair agreement to supply 
funds for the litigation of a chiioi in consideration of having a share in 
the property if recovered, ought, not to be regarded as illegal. The 
clause is so narrowly worded, referring to suits for compensation only, 
that it would not cover such a case* as that stated above. ^ 

« 

With thi«i danse may be compared section 266 fe) of the Civil Pro- 
cedure Code. The^righti of a person under a decree entitling him to a 
share of land has been held to be property within the meaning of that 
section.* A decree for money is liable to attachment although the suit 
to recover it»may not be transferable as property.* 

As to the transfer of actionable claims in genapal, see Chapter YIII. 

f 

Note 6« C/) Alienations of public offices or appointments, or the 
salary, fees or emoluments of office, in many cases prohibited by statute, 
are also void at common law.* “ Where the law,” said Page- Wood V.O., 
“Assigns fees to an office, it is for the purpose of upholding the dignity 
and performing properly the duties of that office ; and the policy of 
the law will not allow the officer to bargain away those fees to the 
appointor or any one else.* Apart from custom* the office of trustee 
of a religious institution is inalienable,^ although a trustee may in 
certain cases delegate liis duties to a paid agent;® property attached to 
the office for the inaintonaiioo of the holder stands on the same footing.® 
As to exemption from aUachment of salaries of public officers, see Civil 
Procedure Code, section 266 (/t). As to property devoted to charitable 
purposes, see section 17. 

1 (iocnldas v. Lalclnnidaa, I. L. K., 3 Bom., 402. 

2 Hu Jra Perkasli v. Krishira, I. L. E., 14 Cal., 241. 

3 Gholara Mohonicd v. liidra Ohand, 7 Beng. L. E., 318. 

4 Agreements which are void on this account are treated of in section 8 of the 

Indian Contract Act; see also Benjamin on Sale, 3rd ed., p. 507. * 

5 Corporation of Liverpool v. Wright, 28 L. J. N. S., Oh. 868 ; Norton v» Arbuth- 
not, 3 Moo. I. A., 435. 

6 Mancharam v. Pranshankar, I. li. B., 6 Bom., 298 ; Eangasami ir. Bunga. 
I. L. E., 16 Mad., 146. 

7 Keyake-Ilata Kotel v, Yadattil, 3 Mad. H. 0., 380 j Eajali Vurma Valia 

Ravi Vurre^^h, I. L. E., 1 Mad., 235 ; s.c. L. E., 4 I. A., 76 ; ,Narasimma v. Anantha, 
I. L. E., 4 Mad., 391 ; Wahid Ali v. AshrufF, I. L. R., 8 Cal., 732 j Ku])pa v, Dorasami, 
I. L. R., 6 Mad., 76 ; .Snbbarayiidu Kotayya, I. L.,E., 15 Mad., 389j Eangasami v. 
Eanga, I.^L. E., 16 Mad., 146, •* 

8 Krishbamacharln e. Eangacharlu, I. L. p., 16 Mad , 73. 

9 For illustration see cases a- to ghatxoali tenure collected in Annndo v. Kali, 

I. L. E., 10 Cal., 677; as to service vatams, Bombay Act 111 of 1874, and Eadhabai 
V. Anantrav, I. L E., 9 Bom., 198. » 
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Note 7. (g) This dauso goes beyond ilie !EJ;i;igli8h law as declfire’fl 
by Lord Eldon in Davis v. J)uke of 'Marlborouffh.'^ “ A pension for past 
services,” he said, “ may bo aliened, but a ponsion for supporting the 
grantee in the performance of future duties is inalienable,” The pay or 
half pay of a military officoi* is no/, a legal subject of sale either by 
English law or by this section nor could such pay be attached.® By 
the Army Act, 1881, section 141, the pension c*: an officer/ though given 
for past services, is made .‘rialioxiable and cannot be ^seized by a creditor 
by execution or other process of law*** Salaries or pensions not given 
for the performance of public services are freely assignable.® See also 
Civil Procedure Code, seci ion 266 (g). * 

Note 8. (^0 (1) Of things ph 3 "sically inea^pable of bdng owned or 
alienated the air, the light, the oces-u and running water ihay be given 
as instances. In their natural state they belong to nobody and are there- 
fore called ‘ res communes' At the same time portions of them may be 
appropriated, and air and water may bo sold. Other things arc alpo 
classed as ^ res extra contmercium* not on account of their intrinsic 
nature, but because they have heon artificially brought into the category 
of things which cannot freely he hough I and sold.® For instance, things 
which have been dedicated to public or religious purposes, crown jewels 
or heirlooms. 


(1i) (2) This and the next clause seem rather out of place in a 
section which has to do with tho description of things which may or may 
not bo transferred. It is not (dear what eifect is to be given to the pro- 
position that a transfer cannot be made for an illegal purpose. While 
it is true that a transfer for an illegal consideration is void, it is otherwise 
when a pex^son making a transfer has an illegal purpose and attaches a 
condition to his transfer accordingly. In such case the condition being 


1 JL Swr, ^4: compare tho judgment of Parke, B., in AVolls v. Poster, 8 M. & W., 
149. See the Indian Pensiond Act — Act XXIII of 1871 i and in case of the bankruptcy 
of tho granteo of a pension, see ex parte Huggins, 21 Ch, D., 85, in which it was held 
that the pension was ‘ property* within tho meaning of the Bankruptcy Act of 1869. 
In re petition of Shrewsbury, T. L. R., 10 Bom., 313 j as to Act of 1883, seo in re 
Saunders, [1895] 2 Q. B., 424. 

2 Plarty v. Odlam, 2 Durnford As East, 681 ; Lidderdale v. Montrose, 4 it,, 248. 

3 Apthorpe v. Apthorpe, L. R., 12 P. D., 19!^. 

4 Lucas II. Harris, 18 Q. B. D., 127; Crowe v. Price, 22 Q. B. D., 429. 

6 Eeistel v, King*s College, 10 Beav^, 491. 

6 2 Stephens* Commentaries, 6th ed., p. 239; Lindley’s Thibant, p. 136 ; Seshniya 
V. Gonramtna, 4 Wad, H. C., 336 j Rajah Varma Valia v. Kottayath, 7 Mad. U. C., 21U ; 
as to tho oircumstancea justifying the sale of debutter property, see Konwar Doorga- 
nath V. {jlaiu Chauder, 1. L. R«, 2 Cal., 847 » b.c. L. R., 4 1. A,, 68. 
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ilteg^J is void, and no ^ect can be given to’ bis purpose. But tlie trans- 
fer remains good; the transferee cannot be divested of the property.^ 
And generally'’ it has been held that, when once there is a completed 
transfer of the property, the transferor cannot, by alleging his own 
illegality of purpose and intention, rbclaini the thing transferred. “ A 
completely executed transfer of property, though originally made upon 
an unlawful ccnsideration^or in pursuance of an unlawful agreement, is 
afterwards valid and irrevocable both at law and in equity.*'* 

The cases in ,which a transfer for an illegal purpose is void in the 
sense that the transferor can recover the property are stated in section 
84i of the TruSts Act, which is as follows ; — 

“ Whero the owner of property transfers it to another for an illegal purpose and 
** such purpose i| not carried into execution, or the transferor is not as guilty as the 
“ transferee, or tho effect of permitting the transferee to retain the property might 
“ bo to defeat the provisions of any law, the transferee must hold tho property for 
“the benefit of tho transferor.**® 

,To illustraho the principle of the section reference may bo made to 
a case in wliich Innes, J., held that the plaintiff who had conveyed her 
pi opci-ty to tho defendant by a document, intended to defeat the right 
of escheat and therefore against public policy, could not recover it, 
inasmuch as the parties were in part delicto,^ 

{h) (3) Among the persons legally disqualified are the judge, 
pleaders and other persons mentioned in section 136 in connection with 
the cases for which provision is there made^ 

Note 9- (^) This clause is identical with the proviso in clause (j) 
of section 108, and was inserted by the Amendment Act to obviate any 
doubt which might arise owing to tho fact that that section does not 
primarily apply to leases for agricultural purposes. 

7 , Every person competent to contract and entitled 

Personscompeicnt *0 transferable property, or authorized -to 
totrauBfer. dispose of transferable property not his 

1 Ram Sarup v. Bela, I. L. R.,6 All,, 818 ; s.c. L. R., 11 T. A., 44; see S^ mos v, 
Hughes, L. B., 9 Eq., 475 ; and see Tamarasherri Sivithri v. Yasudevas, I. L. R., 
8 Mad., 215. 

2 Ayerst v, Jenkins, L. R., 16 Eq., P.75 ; Lachmi v. Wilayti, I. L. 11., 2 All., 433 ; 
Bataji V. Krishna, I. L. R., 18 Bom., 373; Ravgammal 7^. Vcnratachari, I. L, R., 18 
Mad., 378 ; Sham Lall v. Amarendro, I. L. R., 2D Cal., 461 : see note to section 63. 

3 See Chonvirappa v. Puttappa, I. L. R., 11 , Bom., 708, where ca|(es are col- 
lected; Rangammal v. Yenkatachari, I. L. R., 20 Mad., 323. 

4 Tamarasherri Sivithri v. Yasudevan, I. L. R., 3 Mad., 215. 

6 See section 117. ' 
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own, is competent to transfer sucli property either wholly 
or in part and either absolutely or conditionally, in the 
circumstances, to the extent and in the manner allowed 
and prescribed by any law for the time being in force. 

r 

C ommentary. 

Competency to contract' is by this section the fifst condition of 
competency to transfer property, as by section 7 of l^he Indian Ti usts Act 
— Act II of 1882 — it is the first condition of competency to create a trust. 
It is to bo noted that the section does not say that a transfer by an inca- 
pable person is void. On the contrary, it has been held that a sale by an 
infant is voidable only.® Tho transferor musf, fu) ther, have title to the 
property wliioh he ti’ansfers or authority to dispose of it, ViS for instance 
as an agent or as tho grantee of a power — e.g.^ certain mortgagees under 
section 69. Section 35 provides for a case in which an attempted transfer 
of property, which tlie intending transferor has no right to transfer, 
o^Derates as giving rise to a case for election ; and under sections 41 and 
43 a certain effect is given to professed, transfers by ostensible owners 
and by persons who acquire an interest in the property in question after 
the date of the transaction. Further, the pn^perty of which the transfer 
is made, must satisfy tho requirements of section 6 and if the transfer is 
made subject to conditions, they must comply with tho provisions laid 
down in the present chapter, ^ 


[1] 8 . Unless a different intention is expressed or necos- 

Oplration of trans- implied, a transfer of property passes 

forthwith to the transferee all the interest 
which the transferor is then capable of passing in the 
property, and in the legal incidents thereof. 

[2] ' Such incidents include, where the prope^J^is land, the 
easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the 
earth ; 

[ 3 ] and, where th^ property is machinery attached to the 
earth, tho moveable parts thereof ; 

[4] and, where tile prqp'erty is a house, the easements 
annexed^fhereto, the ropt thereof accruing after the transfer, 


1 Contract Act, Bection 11. 

2 Maliamed Arif v. Saras wati, 1. L. H., 18 Gal., 259. 
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and the locks, ke^s, bars, doors, windows and all other 
things provided for permanent use therewith ; 

and, wherp the property is a debt or other actionable [5] 
claim, the securities therefor (except where they are also 
for other debts or cl^^ims not transferred to the transferee), 
but not arrears of interest accrued before the transfer ; 

and, where the property is money or other property [6] 
yielding income, the interest or income thereof accruing 
after the transfer takes effect. 

* Commentary- 

Note !• The first paragraph of this section^ which may be said 
generally to confirm a previously existing rule of law, corresponds with 
the^firati clauses of section 63 of the English Conveyancing and Law of 
Property Act, 1881,^ which runs as follows : — 

(1) Every conveyance aliall, by virtue of this Act, be effectual to pass all the 
“ estate, right, title, interest, claim and demand which the conveying ])articB 

respectively have in, to or on the property conveyed or expressed or intended so to 
“ be, or which they respectively have power to convey in, to or on the same.” 

(2) **Thia section applies only if and as far as a contrary intention is not ‘ 
“ expressed in the conveyance and shall have offecit subject to the terms of the 

“ conveyance and to the provisions therein contained.” 

And the next throe paragraphs ax’o similar to section 6 of the same 
statute. 

Jn a recent case not under the Act, the rule of law is stated by the 
Qn(Bre whether the Privy Council to have been that indefinite words of 
section alters the law, gift were calculated to convey all the interest of the 
grantor, but that it was necessary to read the wliolo instrument to gather 
the intention: apd the words “I put a stop to my interest (in those 
taluqs) and Withdraw my enjoyment thereof, and I make them over to 
you ” must, it was held, be read with the words which preceded them in 
the instrument^ under consideration— “ in order that you may perform 
those religious ceremonies,” &c. “ It is a question to be decided when 

it arises,” it was added, “ whether the framers of the (Transfer of 
Property) Act have not consciously or otherwise, so expressed themselves 
as to lay down a more positive rule in favour of absolute gifts.”® It is 

' I 5 ~ ■ 

1 44 & 45 Vic. c. 41. 

2 Kalidaa v. Kanhaya Lai, T. L. U., 11 Cal., p. 131; L. R., 11 I. A?, p. 288; see 
T-elchraj v. Kunhya, T. L. R., 3 Cal., 210; o.o. L. R., 4 L A., 223; Ug^idiand v. 
J^Iadapa, f. L. U., 9 Rom., 324; Mahomed liuksli «. Jiosseiui Rihi, I, L. 11., 16 ilal., 

702 ; and Mayue’s Hindu Law, § 365. 
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clear that if tlio words of conveyance are unqualified the grantor cannot 
claim to have reserved any rights.^ Although, generally according to 
Hindu law, a gift of property, made without express words of inlieri- 
tance, conveys an absolute estate,*^ it is not so where the donee is a 
woman talc,ing fiom her husband. Where property is given by a Hindu 
to his wife, it must ordinarily be taken with Reference to their personal 
law that the intention was to confer on her nothing more than a 
woman’s estate.^ A lease stands on a different footing. However, even 
use the of the term 'moknrariistimrari* is not conelnsifo to show that a 
permanent lease was intended ; but regai'd must bo bad tocthe terms of 
the instrument and all the circumstances iudicaj^ive of the intention of the 
parties.* When the origin and purpose of the tenancy are known and 
the tenant has ceased to hold the land for tliat purpose, the niejro 
fact of the long continued possession at a low fixed rent affords no ground 
for an inference that a permanent tenure has been agreed upon.® 

Note a. The legal incidents of an intorcst in pi*operfcy include* of 
course tlie righls and liabilities attached to it; as 
transj'^ed{ instance in cer(<im cases the ri”:lit of pre-emp- 

tion,® and the rights referred to in sections 65 (2;, 
and 108 (c). Where the transfer is by way of lease, section 108 shows 
what are the rights arising from the operaiion of the transfer by neces- 
sary implication in the absence of express contract. » 

The term * casement * is defined by section 4 of tbo Indian Easements 
Act and the two Acts must, it is presumed, be read 
Easements, together.’ Easements actually existing at the date 

of the transfer must, if they are to continue to exist, pass with the 


1 Tarachand tr. TjrilfRhmaii, T, L. E., 1 Bom., 91. 

p Anundomohey v. K. i. Co., 8 Moo. I. A., 4^5 ; Tagore v. Tagore, 9 Betig. L. R., 3^77. 

3 Mahomed Shnnsool 17. Showarkram, L. B., 2 I. A., 7{ KooQjbchari v. 
Premoliand, I. L. E*, 5 Cal., 684; Kanhia v. Mahiii, I, L. R., iO All , 495 ; spg how- 
ever, Ram Naraiu v. Pcaray, I. L. R., 9 Oul., 830; Bhujanga v. Rainjiyamma, I. L, R. 
7 Mad., 387; Ramasarai v. Papayya, J. L.R., 16 Med., 466, where the gift being to a 
married daughtajp the case was distinguished. 

4 Lalanand V, Takur Mi^norunjnn, 13 Beng. L. B., 124; Sheopershnd v. Rally 
Bass, I. L. R , 5 Cal., 543 ; Tulshi Pershad v, Ramnarain, I. L. R., 12 Cal.,‘ J 17 ; Rakhal 
Baa If. Binoiuoyi, 1. L. R., 16 Cal., 652; Rajaram v. Narasinga, 1. L. B., 15 Mad., 
199; as to burden of proof, so© Thisigt^paja v. Giyana Sambaiidha, I. L. 11 Mad., 
77 ; Baulata v. Sakharam, I. L. R., 1 1 Bom , 392- 

5 Secretary of State v. Lnehmeswar, I. L. R., 16 Cal., 223; see Narayanbliat 
V, Bavlata, I. L. R., 15 Bora., 647. 

6(Bhi)jan v. Miishtak, I. L. R., 5 323. 

7 See Wutzler v. Sharpe, I. L. R , 15 All., 270. 
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dominant tenement; And so it is provided by section 19 of the same 
Act, whether the transfer is by act of parties or by operation of law, nnless 
a contrary intention appears. Under the Easements Act an easement is 
extinguished when the same person becomes entitled to the absolute 
ownership of the whole of the dominant and servient heritages (section 
46). It is suspended (jnly when the dominant or servient owner 
becomes entitled to the heritage of the other for a limited interest 
(scciion 49). In the latter case it revives if the cause of suspension is 
removed, unles.'i/* being other than a necessary easement, it is extin- 
guished by pon-enjoyment under section 47 (see section 51). In the 
former case there is on the unity of ownership ceasing a revival of 
necessary easements onfy (section 51). Easements of necessity, e.^., 
a right of way to a field otherwise inaccessible, are defined and 
illustrated in section 13 of the same Act. 


Apart from easements properly so called, there are other rights in 
'* the nature of easements which are called into exist- 

ref “iy “ severance of one property into two parte, 

cusemetUs. On the owiler selling one part and reserving to him- 

^ self the other, or selling it in two parts to different 

persons at the same time.^ For these provision is made in section 13 of 
the Easements Act. A man, who sells one of two adjoining houses or 
plots of land belonging to him, impliedly gives to his purchaser such 
rights over the property retained, and reserves to himself such rights 
over the property sold, as are necessary for the enjoyment of each. In 
other words, each of them is entitled to any easements of necessity, e,g., 
a right of way which is indispensable for the enjoyment of the land. 
Besides easements of necessity, the transferee of one of two houses or 
plots also acquires, and the transferor retains, such rights as are neces- 
sary for enjoying their respective properties as theretofore enjoyed and 
are continuous and apparent. Of this class of rights the rights to 
receive light without obstruction or the right to a flow of water is an 
instance. A man who sells a house and reserves an adjoining piece of 
land cannot obstruct the windows and destroy the lights.* He cannot 
derogate from his own grant. It would be the same if ^he house and 
land were sold at the same time to different persons, each being aware 
of the conveyance to the other. * ^ A right of way, unless it arises as an 
easement of necessity, cannot arise by implication of law, because such 


1 Morgan v, Kirby, 1. L. R., 2 Mad., 46. ^ 

2 See Corbett v. Jonas, [1892] 3 Cb., 137. 

3 Allen v. Taylor, 16 Ch. D., 865; see Phillips v. Low, [1892] 1 0b„ 47; 
Robaoa v. Edwards, [1893] 2 Ch., 146. 

6 
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rigbt is not of a continuous character.^ It follows that in order to 
create sucli right express words must be used in the conveyance. In a 
case where in a partition decree a direction was contained that the 
parties should take their respective^ shares by mutual conveyances, and 
the shares rwere allotted but no conveyances executed, it was held that 
the parties must be deemed to have taken under mutual conveyances and 
that therefore a grant of easements of light and air in accordance with 
the existing state of the premises must be implied.* In the Easements 
Actf section 13, it is expressly provided that a grant an easement*of 
necessity or of an apparent continuous easement shall be ipplied on the 
partition of property or on the transfer of it by operation of law ; and this 
apparently was the law apart from that Act.^ In England it seems to 
be now settled that easements, whether continuous or hiscontinuous, 
and oven rights or modes of user which though not strictly easements 
are nearly akin to them, and which have been visibly enjoyed by tho 
property sold over tho property retained, will pass under the customary 
general words-” ^ 

* Bents and profits’ are general words comprising every thing which 
B$nt$ and profits owner of the land may derive from it. Although 

a man may be in personal occupation of property, 
he may none the less be charged with the ‘ rents and profits,’ e.gr., in cases 
where as vendor or mortgagee he may be liable to pay an occupation 
rent under sections 55 (4) (a) or 76 (h)^ As to apportionment of rent 
see sections 36 and 37. 

The expression ‘attached to the earth’ is expanded under three 
Things attached to in section 3. It means (a) rooted in tho earth, 

the earth. ag in the case of trees and shrubs;*^ (6) imbedded 


• 1 Morgan v, Kirby, I. L. R., 2 Mad., 46 5 seo too Ohnnder Ooomar v. Koylash, 
I. Ii. R., 7 Cal., 670. Bat see Barkshire v. Grubb, 18 Oh. D., 616, and Bayloy v. 
G. W. R. Co., 26 Ch. D., 434. As to the effect of general words see Municipality 
of Poona V. Yaman Rajaram, I. L. R., 19 Bom., 797. 

2 Bolye Chunder v. Lalmoni, I. L. R., 14 Cal., 797. 

8 Furshobam v. Durgoji, I. L. R., 14 Bom., 452. 

4 Dart's Vendors and Pnrohasers, 6tb ed., p. 611 j Barkshire v. Grubb, 18 Oh. D., 
616; Bayley v. G. W. R. Co., 26 Ch. D„ 4^4; Roe v, Siddons, 22 (J. B. D., 224 ; 
Chunder Coomar v. Koylash, I. L. R., 7 Cal., 670; see Wutzler v, Sharpe, I. L. R., 
15 All., 270 ; and section 6 of the Covveyancing Act quoted there. 

6 Ruttonji Edulji Shet v. Collector of Tanna, 11 Moo. I. A., 295 j Kasim Mian 
V. Banda Hhsain, 1. L. R., 6 All., 616; Paqueer Soonar v. Musnniat Khudenin, 
2 N. W.P,, 251; see Nafar Chandra v. Ram Lai, I. L. R., 22 Cal., 745; whore it was 
held* that by the general law it is not competent to a ryot to cut down or appropriate 
xnango trees. 
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in the earth, as in the ®aso of walls or buildings^— more jnxta-position, 
or the laying of an object however heavy on the land, does not amount 
to annexation: e.g»j a granary erected on straddles is not for the present 
purpose attached the land:* (c) attached to what is so imbedded 
for the permanent beneficial onjoymbnt of that to which it is attached. 
In the last clause an attempt seems to have been made to express the 
rule of English* law as to 1[ixtures in general, and the exceptions from it 
which have been admitted on the ground of public policy in favour 
of ornamental and trade fixtures.* The former, which would include 
pier-glasses, hangings and wainscot fixed with screws, may be considered 
to be excluded on the ground that they are not permanently attached to 
the wall or building ; and the latter, even if they are intended to be 
permanently i|ttached, do not fulfil tho requirements of the second part of 
the clause, since their attachment is intended to increase their own utility 
merely. Thus Parke, B.,* in holding that spinning mules attached by 
means of screws and molten lead to tho floor were not therefore irre* 
moveably annexed to it, said : — “ They were attached slightly so as to be 
capable of removal without the least injury to the fabric of the buildiug 
or to themselves, and the object of their annexation was not to improve 
the inheritance, but merely to render the machines steadier and more 
convenient to use as chattels.” 

The English law relating to this subject has been thus summarised 
by Lord Blackburn® — 

** Whenever tho chattels have been annexed to the land for the purpose of tho 
better enjoying the land itself, the intention must clearly be presumed to be to 
annex the property to the land j but the nature of the annexation may be such as 
“ to show that tho intention was to nnn^x them only temporarily j and tlloro are 
cases deciding that some chattels so annexed to the land as to bo, whilst not severed 
“ from it, part of the land are removeable by the executor as between him and 
the heir. Lord Ellenborough in Slvies v. Mawe (8) s'lys that tliose cases may bo 
considered as decided mainly on the gjround that where the fixed instrument, 
“ engine or utensil (and the building covering the same falls within the same prin- 
**ciple) was an accessory to a matter off a personal nature, that it should be itself 
considered as jjersonalty. Even in such a case the degree and nature of the 
annexation is an important element for consideration, for where a chattel is so 
"annexed that it cannot be removed, without great damage to the land, it affords a 
" strong ground for thinking that it was intended to be annexed in perpetuity to the 

1 See Parbutty Bewah tr. Woomatara Daboe, 14 Beng. L, B., 201, as to the rule 
qwequid plantatur solo, solo cedit see note to section 108. 

2 Wiltshear Cottrell, 1 E. & B., 674v 

3 Elwes V. Mawe, 2 Smith’s L* C«, 9th ed., lA 182, and notes thereto $ Lawton 
Lawton, 3 Atk., 18. 

4 Hellawell Eastwood, 6 Exch., 295. 

6 Wake e. Hall, 8 App. Oas., p. 204. 
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“land; and as Lord Hardwicke said in Lawton v. Lawton ^Y gxi shall not destroy the 
“ * principal thing by taking away tho accessory to it,* and therefore as T think even 
“ if tho property in tho chattel was not intended to be annexed to the property in 
“ the land the amount of damage to the land by removing it may be so gi-eat as to 
“ prevent the removal.** ^ * 

The rQsult seems to bo that for the purpose of this clause things 
are not attached which, firstly, can be remove^ without injury to them- 
selves or the wall, building, <fcc., to which they are fastened, and which, 
secondly, were so fastened with the object of makiilg them more useful 
and not with that of permanently improving the wall, A;®., to which they 
are attached. The Conveyancing Act, 1881, also contains a pijoviaion which 
makes fixtures pass on tho conversance of land having houses or buildings 
thereon. It has been held that fixtures so passing by a mortgage can- 
not be sold separately by the mortgagee as part of tho moi'fcgaged propert}".® 

As to other incidents of an interest in land — rights and lia,biHties 
in respect of easements are referred to under the first paragraph of tho 
present section, and the right to possession of documents of title is giyrcii 
to the transferee in the case of transfer by way of sale by section 55, sub- 
section 3.® An intention that trees shalknot pass to a buyer of the land 
is not necessarily iiAplied from the fact that the trees have previously 
been mortgaged to a third party and the mortgage is not mentioned in 
tho instrument of sale.* 

Kote 3. This and the next clause illustrate the principles con- 
sidered in tho last note. Where the property transferred is machinery 
attacs^od to the earth, tho moveable parts of the machinei-y might have 
been held, independently of this clause, to pass with the rest, as being 
attachbd to it for its permanent beneficial enjoyment/* It has been 
held that oil and fiour mills, together with tho steam engine and other 
machinery used in working them, are not “goods and chattels** within 
the meaning of the Small Cause Court Act of 1850, althongliasbetween 
landlord and tenant they might be romoveable by the latter.* 

Note 4. It has been held that doors and windows of a pucca 
building cannot be attached separately in execution of a decree, being 
part of immoveable property.* 

1 Section 6. 

i Batcholclor v. Yates, 28 Oh. D., 112, distinguished in Clinipson v. Coles, 23 
Q. B. D,, 4G5 ; eeo below note to section 69; Sopthport Co. v. Thompson, *37 Oh. D., 64* 

3 See note thereto, and Shri Bhavani Devi v, Devrao, I. L. 11., 11 BoAi., 485. 

4 Pandurang v. Bliimrav,*!. L, 22 Bom., 610. ^ 

.5 Miller V. Briiidabun, I. L. R., 4 Cal*, 046, following Paibutty Bewah r. Woo- 
matara Dabee^ 14 Beng. L. K., 201.* 

6 Peru Bepari v. Ronuo, I. L. B,., 11 Cal., 164; Queen -Empress r. Shaik Ibra- 
him, I. L. R., 13 Mad., 518; Purushottamt^ v* Municipal Council of Bellary, I. L. B.i 
14 M&d., 467. 
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Note 5. The accessories follow tlio principal and therefore the 
sccurilies for a debt, and the interest accruing duo 
assignment of the debt itself. In 
this clause, as in section 36, the rule laid down is 
that interest and other similar income*falls to the assignee from the date 
of the assignment. To arrears previously accrued or accruing due, he 
is not in tlie aosonce of a special contract entitled. With regard to 
securities the rule mffy be exemplified by the case for which special pro- 
vision is made in ^Ifc Contract Act, section 140. The surety on satisfying 
the original creditor becomes bimself the creditor, and is invested with 
all the rights which the creditor had against the principal debtor. If 
a debt secured bj*^ mortgage is assigned, the assignee is entitled to the 
benefit of the i&oi'tgagc. The two cannot be divided so that the mortgage 
should pass to one person and the debt remain in another.' Where 
however a promissory n4|>to was given by way of security for a debt for 
which a mortgage also was takcu by the payee, it was held that a bojid 
fide indorsee of the noto for value was entitled to recover on it notwith- 
standing that the payee had assigned the mortgage to a third pei’sou 
and received from him the amount of the debt.* A distinction has been 
made between that case and the case where a money- 

Distinction between decree obtained in respeeij of a secured debt is sold. 
assignment of debt _ ^ 

and money-decree. In a case where the purchaser of a money* decree 

sued to enforce his alleged lien by sale, it was hold 

that the securities nob being mentioned intlio sale-deed for the dol^l had 

not passed to him, and that therefore he could not inaintain the suit.* 

Note 6. Interest as between the transferor and transferee is 
deemed to accrue due day by day, and to bo apportionablo accordingly, 
but to be payable on the days appointed for the payment thereof. ♦ 


9 , A transfer of property may be 
made without wiuting in every case in 
Oraitiansfor. wliicli a Writing is not expressly required 
by law. 

Commentary. 

In the .case of a sale of immoveable jiropcity of the value of Rs. 100 
or upwaids, and in the case of a'sale of a reversion or other intangible 


1 AValkor v. Jones, L. R., 1 P. 0., 50; i 
naaniam v. Peruraal, T. L. R., 18 Mad., 451-. 

2 Glasscock f. BjUs, 24 Q. B. D., 13 


ones v .Gibbons, 9 Ves., 410; soc Subra* 


3 Ganpat v. Sjini]!!, 1. L. 11., I All., 446. 
4 . Section 36. 
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thing, there masfc be a wi iting, ■which farther n^^ust be registered.^ In 
all cases of siinjjlo niorl.gagc there must be a writing, legistcred or 
not, according to the valao of the araouiit secured: in all mortgages 
where the amount secured is lls. 100 or upwards, there must be a 
writing and it must be rogistcrei?.* Leases from year to year, or for 
any time ’exceeding one year or reserving a yearly rent, must be in 
writing, and registration is also necessary.** Exchanges are under the 
same rules as sales. ^ In all cases of gift of immoveable property there 
must be a writing and registration.^ In the case o^tho assignment of 
an actionable claim, notice in writing should he given to the debtor in 
order to make the transaction valid as against b im By tlie Trusts Act ^ 
no trust in relation to immoveable property valid, unless declared by 
will or by other instrument which must bo signed and n^gistered : and 
unless the ownership of the ]3rop«rty is transferred to the trustee, 
writing and registration is equally required for a trust of moveable 
property. 

«r 

10 . Where the property is transferred subject to a 
condition or limitation absolutely rostrain- 
I tagaUentrtlo?.^*^**" in g t lio transferee or any person claiming 
nnder him from parting with or disposing 
of his interest in the property, tho condition or limitation 
is void, except in the case of a lease where the condition is 
for the benefit of the lessor or those claiming under him : 
provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan or 
Buddhist), so that she shall not have power during her 
marriage to transfer or charge the same or her beneficial 
interest therein. 

Commentary. 

In this and tho seven following sections an endeavour has been 
made to express the results of the decisions founded on tho principle 
of public policy which condemns any attempt to shackle the free dis- 
position of property or prevent its circulation. A. man is not permitted 
to impose fetters on his own liberty ; no more is it permissible to deprive 
property of tho alienabili/iy which is its most important iucidout. 

1 Section 64 ■ ^ 4 Section IIS. 

2 tSootion 59. 5 Section 122. 

8 Section 107. fi Section 132. 

• f Act II of 1882, section t. 
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The question to what extent this principle should be carried out, 
and ^vhat is the exact line to be drawn between 
When conditions conditions in restraint of alienation which are valid 
tionalTvalidf^*'^^' ' and those which are not valid, Las been the subject 
of numerous cases. Conditions absolutely restraining 
the transferee Jrom disposing of property are here declared void.^ Tf 
the restraint is not absolute, it follows that as far as this section is 
concerned the condition may be valid. The rule has been put in much 
the same terms by Jcssel, M. R., who in Li re Macleay* says, “ the test 
“is whether -the condition takes away the whole power of alienation 
“ substantially ; it is a ^question of substance and not of mere form.” 
And he proceeds to add : — “ You may restrict alienation in many ways. 
“You may restrict it by prohibiting a 2^articular class of alienation, 
“ or you may restrict it by prohibiting it to a particular class of indi- 
“ viduals, or you may restrict alienation by restricting it to a particular 
“ time.** He held accordingly that a condition prohibiting the alienee 
from selling the property out of the family, which further being 
limited to the life of the first tonant-in-tail was not void for remote- 
ness, was a good condition. But the tost above stated has not been 
adopted in all cases; for in some autlioritics the larger principle is 
laid down that a condition annexed to a gift prohibiting alienation is 
void for repugnancy. Relying on this principle Pearson, J., held that 
a condition requiring the property devisod to be sold, if offered for sale 
at all, to the testatbr’s wife at a ^n’ico not exceeding a third of its value, 
was void ; though it was to operate only during the widow's life. The 
condition was held to be equivalent to a proliibition of alienation during 
the widow’s life.® On tlio other hand a condition requiring the 

1 The law has been so declared alike for Hindus and Muhamnnadans, see NTabob 
Amiruddoula v. Nateri Srinivasa CliarJu, G Mad. H. C., 356 ; Kristna Mndali v. 
Bhanmuga, ib., p. 255 j Sonatun IBysaok v. Dossee, 8 M. I. A., p. 76 ; Najah Ohnnder- 
nath Iloy v. Kooar trobindnath iloy, 11 Bong. L. R., 112; Jatindra Mohan Tagore v. 
Ganendra Moh^n Tagore, 9 Beng. L. 11., 377; Bliairo v, Parmeshri, I. L, H., 7 AIL, 
516 ; Anantha v, Nagainuthu, 1. L. E., 4 Mad., 200; Mahram Das v. Ajudhia, I. L. B., 

8 All., 453. 

2 L. B., 20 Bq., 190. In this case the ll. while considering that a condition 
to alien to none but A might bo void, differed from the decision of Romilly, M. E., 
in Attwater v. Attwater, 18 Beav., 330, where the follovfing condition was held void, 
vix., ** no^ to sell out of the family, bat if sold at all *it must be to one of A’s 
brothers hereafter named.'* 

3 In re Boslier, 26. Ch. D., 801, where tlie cases are collected. In this case 
Pearson, J., comments upon Large’s case, 3 Leon, 182, quoted as an authority for the 
proposition tliat a restraint on alienation limited to a stated period is good, if it does 
not contravene tke rule against x>rrpetuities : see rc Dugdale, 38 Ch. D., 176. 
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transferee to offer the property lo the transferoif for sale at the market 
price, in other words reserving aright of pre-emption, is not void forrepug- 
nanoy or as being absolutely prohibitory of alienation. In a recent case 
the plaintiffs, a Railway Company, conveyed land to G. P., stipulating 
that he or his heirs should at any time when required, and on receipt of 
a certain sum, rc-coiivey the land to the Opmpany.^ The defendant 
bought the land from G. P. with notice of the covenant, and, when 
called npoii to re-convey the land under it, refused lo do so. In the suit 
which was thereupon brought by the Company, it Ws held that the 
covenant was invalid, as it purported to give an interest \o arise on an 
event which might occur after the period allowed by the rules as to 
remoteness. It was observed that there was no distinction between a 
case of a limitation to A in fee, with a proviso that, whenever a notice 
in writing is sent and £100 paid by B or his heirs to A or bis heirs, the 
estate shall vest in B or his heirs, and a contract that, whenever such 
notice is given and such p.ayni3nt made by B or his heirs to A or ‘his 
heirs, A shall convey to B or his heirs. Iii either case tliere was the 
same fetter on the estate and on tho owners of it for all time, and to 
either case therefore the rules as to remoteness would apply.* A 
covenant resh’ioting the use of land stands on a different footing and is 
not obnoxious to the rule against perpetuity, although for other reasons 
it may be void under section 11.® 

A natural incident of joint property is the right of partition, and 
any condition purporting to deprive a joint tenant of this right i.s void/ 
On a partition efl'ected by three joint tenants it was agreed between them 
that on any one dying soilless his share should go to the others and that 
no one should alienate his share. It was held that though this agree- 
ment might bo binding between the parties it could nob bind tlieir 
descendants,® nor could it bind iiersons purcliasiiig from a pai*ty so 
restrained.® In Bombay it lias been held that even the parties thereto 
would nob be bound by such an agreement.^ 

1 London and S. W. R. Co. v. Gomm, 20 Oh. D., 662. 

2 See alBo Chandi v. Sidoswari, I. L. R., 16 Cal., 71, and eoctioii 23, Coiitmct 

Act. 

3 Mackenzie v. Oliilders, 43 Ch. D., 265; see too as to Gomm’a case, Ray v. 
Walker, [18!)2] 2 Q. B., 88, As to restrictions on use of land, see note to section 40. 

4 Mokooiido V. Goiicsli, 1. L. R., rOal., 104. 

Venkatra manna v. Brain m an iva, 4 Mad. H. C., 345. 

6 Anand Chandra i\ Praii!vi:^tu, 3 B. L. B., O. C., 14; Ra jender v. Sham Ghond, 
I. L. R., 6 Cal., 106. ' 

7 Bamalinga v. Virupakshi, I. L. B., 7 Bom., 538. 
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A covenant not t/» alienate is frequently made part of a mortgage 
transaction. It is clear that such a covenant made 
Condition restrain- by a debtor in favour of his creditor does not of 
mortgagor^^^^ ^ = itself effect a mortgage of the property described. ^ 
How far it is offootivo in a case where the mortgage 
is otherwise established, seems doubtful. In a Calcutta case, one of 
the terms of the mortgage was that the mortgagor would not sell 
absolutely or conditionally grant in zurpeshgi lease, ,.&c., the said pro- 
perties to any gB«.* He subsequently leased part of the property in 
zurpeshgi to the defendant, against whom a suit to set aside a lease and 
recover possession was brought by the purchaser of the property, under 
a decree made for the sall^ of the mortgaged property. It was held that 
the covenant ^in the mortgage created only a personal liability between 
the mortgagor and the mortgagee, and that the suit was wrongly con- 
ceived, the purchaser's proper course being to sue “ the zurpeshgidar <<» 
have his right declared to sell the property to satisfy his mortgage debt 
so as to give the zurpeshgidar an opportunity of redeeming.” 

In Allahabad where a mortgagee, having obtained a decree for sale 
of the property, sued to cancel a lease made by the mortgagor, in 
violation of a covenant in the mortgage not to transfer the mortgaged 
property to any one, it was held that the lease, though not void, was 
voidable at the option of the purchaser who had bought under the 
mortgage-decree;* and other cases have been decided on tlie same 
principle.^ But it is otherwise if the mortgagor deals with his equity of 
redemption for the bond fide purpose of paying off the mortgage debt. 
A stipulation not to alienate mortgaged property would not operate to 
avoid a conveyance so made for that purpose.'* In a Madras case it was 
suggested that these decisions might be reconciled “ if it be held that 
the condition binds a purchaser for value only when he has notice of it, 
and that) in the one case the purchaser had^ and in the other he had 
not, such notice.^'® 

More recently Mahmood, J,, having before him a case where it had 
been held by the lower Court that the plaintiff was, on the strength of 
^ 

1 Se^noto to section 58. 

2 Radhapershadv. Monobur, T. L. R., 6 Oal., 317. 

3 Ghunni v. Thakur Das, I. L. R., 1 All., 12G ; and see All Hasan Dhirj:i, 
I.L. R.,4 All., 518. 

4 Mnlbhand v. Balgobi'nd, I, L. B., 1 All., 610; Lachmi v. Koteshar, I. L. B. 
2 All., 826. 

5 Ram Saran v. .Amirta, I. L. R., 3 All., 369; and see foot-note in 1. L R., 
1 All., 128 ; see on the question of fettering equity of redemption note to section 60., 

6 Venkata Kannam, 1. L. R., 5 Mad., 184 

7 
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EeBiraint on alien* 
ation hy {1) lessees ; 


Buch a covenant contained in his mortgage bon^ of 1875, entitled to 
have a Bubseqnent hypothecation and sale declared invalid to the extent 
of the interest transferred thereby, expressed the opinion that the lower 
Court had misunderstood the cases. ^ In his view the authoj 'Lies only 
showed that an alienation in contratention of a covenant was voidable 
so far as it inight defeat the mortgagee’s rights. If he could show that 
the alienation by the mortgagor might infringd his rights? he might sue 
to set it aside, and thus the mortgagee would gain ifrom the covenant 
no further protection than the law would otherwise giv^ him. 

There are two exceptions from the general rule for which provision 
is made in this section. It is permissible under this 
section and section 108 fdr a lessor to fetter the 
liberty of alienation which his lessee ivonld ordin- 
arily have. A lessor oven where the lease is a permanent one may by 
apt words prohibit alienation, or attempts to alienate, by his lessee and 
stipulate that a breach of the condition shall work a forfeiture of the 
lessee’s interest.^ In section 12 also conditions against alienation when 
occurring in leases are excepted (see note^to section 11 y, 

A second exception is made in the case of married women, not being 
Hindus, Muhammadans or Buddhists. It will bo 
observed that the clause, unlike the second part of 
section 12, does not expressly refer to attempts to transfer. Snoh an 
attempt is merely inoperative and will not occasion any forfeiture.” 
The common clause in restraint of anticipation was introduced into 
marriage settlements and wills to complete the protection which the 
doctrine of ‘separate use’ had already extended to married women. 
According to the common law, abrogated by the Succession Act as to all 
marriages taking place after the 1st January 1866,* it may be broadly 
stated that the property of the woman became on her marriage the pro- 
perty of her husband. By means of ‘the separate use’ and the inter- 
vention of trustees, property might be so settled that she could hold it 
and deal with it as freely as if she were unmarried, and the clause in 
restraint of anticipation was designed to protect her agai^nst herself by 
putting it out of her power to sell or incumber the corpus. The clause 
may by express words be restricted to a particular marriage. Unless so 


(3) married women. 


1 AU Hasan v. Dliirja, I. L. R., 4 AH., 618. 

2 Vyankatraya v. Shivra.inbliat, I, L. R,, 7 Bom., 260 5 seo note 10 to section 

108, compare section 12 and aoo soctiens 111 and 112 . t 

3 In re Wormald, 43 Ch. D., 630, 

4 Act X of 1866, sections 4 and 44, applicable to all persons not professing the 
Hindu, Muhammadan, Buddhist, Sikh ox* Jain religion, seo Miller u. Achniriistrator- 
CreneW of Bengal, I, L. R., 1 Cal., 412 ; Sarkies v. Prosouomoyee, 1. L. R,, G Cal., 704, 
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rosfiricted it will opiate during any marriage,^ if not previously 
destroyed, but it is only during coverture that it can operate. =* The 
effect of this proviso relating to married women, which is also found in 
sections 56 and 58 gf the Trusts Act, is merely to except from the general 
rule laid down in the section the particular case of a married woman, 
and not to give to a restraint upon alienation any greater fdroo than it 
had before the^assing of^he Act. It only preserves to such restraint 
the effect it had previously, leaving the Married Womb’s ProjDorty Act 
of 1874 and the decisions upon it untouched. By section 8 of that Act, 
which applies equally to those having an English or an Indian domi- 
cile,® it is in effect provided that if a married woman has separate 
property and if any person enters into a contract with her on the faith 
of tlio obligation being satisfied out of that property, then such person 
shall be entitled to sue and, to the extent of her separate property, to 
recover what ho might have recovered in such suit had she been 
unmarried at the date of the contract and thenceforward until the date of 
the execution of the decree. It was held by the High Court of Bengal 
that the creditdr in respect of a debt incurred during marriage could by 
virtue of that section enforce his claim against his debtor’s separate 
property, settled upon her without power of anticipation.* Farran, J., 
followed this decision, but with doubt, thinking that the power to 
contract as an unmarried woman did not necessarily involve the power 
to dispose of property as to which her powers of disposition were 
restrained by the will of the settlor, and also thinking that section 8 of 
the Married Women’s Property Act so construed was hardly recon- 
cilable with section 10 of the present Act.® It may bo noted that all 
rules of Hindu, Muhammadan and Buddhist law aro already exempted 
from the operation of this chapter by section 2 (d). 

Whether involuntary alienation is included must depend on the 
terms of the condition or covenant* If there is 
^^oluntwry aXxena^ merely a condition against alienation,® it is under- 
stood to refer to alienations by act of parties and 

1 Hawkes v. Huhback, L. E., 11 Bq., 5 ; Tullett v. Armstrong, 4 M. & C., 377. 

2 P%e V. Pitzgibbon, 17 Ch. D., 454; Sraitb. w. Lucas, 18 Ch. D., 531 ; Stanley 
V. Stanley, 7 Ch. D., 589 ; Sanger v. Sanger, L. E., 11 E^., 470, approved in Axford v. 
Eeid, 22 Q. S. D.,548; Peters v. Manuk, 13 Beng. L, E., 383. 

3 AUumuddy v. Braham, I. L. E., 4 Cal., 140, 

4 Hippolite v, Stuart, 1. L. E., 12 Cal., ^22. See’ proviso to section 68, Trusts 
Act II of 1882. 

5 Cursetji v. Rustomji, I. L. E., 11 Bom., 348. 

C Nil Madhab Sikdar v. Naratlam, I. L. E., 17 Cal., 826; Golak Nath Roy v. 
Mathura Nath, 1. L. E., 20 Cal.> 273. See note 2 to section 12. 
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therefore an assignment by operation of law taking effect in invitum ashy 
•a sale in execution or, in the case of property vested in a company, by 
sale effected by the official liquidator, does not constitute a breach of the 
condition.^ But if express words referring to involaT:^tary alienation are 
introduced, effect is given to them.** Where the clause was as follows: 
— ‘You arfe not to let it be sold or attached or sold in satisfaction of 
‘judgment-debts ; if you do let it, I shall take* away the Ihnd and give it 
‘ to others for cultivation,’ and the plaintiff, a judgment-creditor, sued 
the defendant under whom he held to have his right «to attach and sell 
the land declared, the suit was dismissed.* 

According to the English cases a third exception from the general 

. . rule is introduced, in favour of charities, so far as 

Chanties. ‘ 

they are protected by the statute la^. Since the 

practical effect of making a gift for a charitable purpose is ordinarily to 

put an absolute restraint on the alienation of property for an indefinite 

time,* it seems strange that the present section was not included amqug 

those named in section 17. 


ti] 11 . Where, on a transfer 'of property, an interest 
Kostriofcion ro- thoroin is Created absolutely in favour of 
any person, but the terms of tho transfer 
direct that such interest shall bo applied or enjoyed by him 
in a particular manner, he shall be entitled to receive and 
dispose of such interest as if there wei’e no such direction. 
[2] Nothing in this section shall be deemed to effect the 
right to restrain, for the beneficial enjoyment of one piece 
of immoveable pi’operty, the enjoyment of another piece of 
such property, or to compel the enjoyment thereof in a 
particular manner. 

Commentn ry . 

Notel, A condition in absolute restraint of alienatipn is declared 
Restriction on en- ^7 section to be void ; similarly by tbe pre- 

jcyment of pro;perty. section a condition intended to restrict the 

1 In re West Hopotown Tea Company, Limited, I. L, R., 12 All., 10% 

2 Vyaiihati’aya v. Shivrambhat, I. L. R., 7 Bom., 256, in which Sargent, O.J., dis- 
cusses these sections as to alienation; T&maya v. Tima pa, ih., p, 262; Subbaraya v. 
Krishna, I. L. R., C Mad., 159; and see Diwali v. Apaji, I, L. R., 10 Bom., 342, and 
WoodfaU’s Landlord and Tenant, llSfeJx ed , p. G30, and note 2 to section 12. 

3 Vyankatraya v. Shivrainhliat, I. L. R., 7 Bom., 256 ; Roe v. Gralliers, 8 T. B., 
133 ; and see section 12 and note. 

4'-Shri Gancah Dliarnidliar v. Keshavrav, I. L. R., 15 Bom., 625 at p. 637. 
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transferee in liis enjoyment of the property will in frcncral fail, wlien 
the interest created in his favour is absolute. Thus for instanco a con- 
dition that the property should bo let for ever at a fixed rent is void ; 
though a direction Jbhat the rents of existing tenants should not be raised 
is valid, because this is a reservation in favour of the tenant, and the 
interest created by the transfer is not absolute.^ On the above principle 
it has been heiS that an agreement made on a division of family pro- 
perty, limiting the right of the parties to dispose of it if they should 
die without isajift, is void as taking away a legal incident of the 
property.® It has also been held that an attempt in a will to postpone 
partition,^ and in another case that a condition to the efEect that ‘none 
of the houses be disposed* of by division or otherwise without the con- 
sent of all ’ ti!e transferees,^ must for the same reason be inoperative. 

Of course restrictive covenants in leases are not affected by the 
present section, as the interest of the lessee in the property is not 
abi^olute. 

Note 2« ‘‘ It is not competent to a vendor to create rights uncon- 
nocted with the enjoyment of land and to annex them to it.'^“ But for 
the improvement or the bettor enjoyment of one piece of land, restric- 
tions may be imposed on the power to deal with an adjoining piece of 
land ; and the restrictive condition need not be expressed to bo for the 
‘ beneficial enjoyment of immoveable property/ In McLean v. McKa^j (G) 
the conveyance contained an agreement that certain land ‘ should never 
be hereafter sold, but should be left for the common benefit of both 
parties and their successors.’ The Privy Council, while liolding the 
restriction on sale to bo invalid, construed the other clause as separable 
and ad an agreement on the part of the grantor to leave the land in the 
state in which it was at the time of the conveyance for the advantage of 
the parties as adjoining owners.® Even such a restriction may cease 
to bo enforceable if the character of the property sold so changes as to 
make the restriction absurd.^ 

1 Tibbitts V;*Tibbitf}s, 19 Ves., 656, 

2 Venkatramanna v, Brammanna, 4 Mad. H. C., 345; Rnjender u. Shanri Chund, 
I. L.B., 6 Cal., 106; Eamlinga v. Yirupakshi, 1. L. B., 7 Bom., 538,aiidBee ante p. 48. 

8 Mokoondo v. Gonesh, I. L. B., 1 Cal., 104. 

4 Shaw t. Ford, 7 Ch. D., 669. 

6 Ackroyd v. Smith, 10 C. B., 164. 

6 McLean v. McKay, L. B., 5 P. C., 327. The leading ense on tlnsRubject is Talk 
V. Moxhay, 2 Phill., 774, which is stated in the note to section 40. See also Haywood 
V. Brunswick, &o., Society, 8 Q. B. H., 403, and London & S. W. E.-, Co. v. Gomm, 
20 Ch. B., 562, and the other cases cited under the above section. 

7 Bedford v. Trustees of the British Museum, 2 M. it K., 552 ; Boherty v. Allman, 

^ App. Cast, 709 ; and see cases cited in note to section 40. * 
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j As to the effect of such restrictions on subsequent transferees, see 
^ section 40. 

[1] 12. Where property is transferred subject to a con- 

dition or li&itation making any interest 

Uonditioinmfikingp ^ o ./ 

interest deteriniiia- therein, reservcd or given to or for the bene- 

ble on insolvency or * • ^ , 

attempted aiieiia- fit of anv person, to cease on his becoming 

insolvent or endeavouring to transfer or 

dispose of the same, such, condition or limitation is void, 

[2J Nothing in this section applies to a condition in a lease 

for the benefit of the lessor or those Claiming under him. 

•> 

C ommen t ar y. 

Tn making a gift or other grant it is competent to the grantor to 
annex a condition on the happening of which the grant shall be defeated, 

I’ 

such condition being called a condition subsequent (see sections 31 and 
32), The present] section creates an^ exception from this rule by 
declaring that the condition must not be either the insolvency of the 
grantee or an attempt on his part to dispose of the property. 

Note It A condition or limitation framed with the object of 
defeating the transferee’s creditors on his becoming insolvent, or the 
persons to whom he may attempt to transfer the property, is void.^ 
Notwithstanding such condition, the property would pass to the 
assignee in insolvency or the transferee, as the case might be. Under 
the Indian Succession Act it is otherwise. As illustration to section 
107 of that Act the following case is given ; — 

** An estate is bequeathed to A until he shall take advantage of the Aot for the 
Belief of Insolveut Debtors, and after that event to B. B’s interest in the bequest 
** is contingent until A takes advantage of the Aot.” 

In England, though property cannot be given without the power of 
alienation incidental to it and cannot be settled on a man in such a 
manner that his interest should continue after his bankruptcy, property 
not originally belonging to the beneficiary® may be so settled as to 
give him a life-interest, terminable on insolvency or other involuntary 
alienation or on his attempting to alienate it.® And it has been also 
held that a man may so settle his property as to give the trustees a 

' r * 

1 See sections 28 and 31. • • 

2 In re Pearson, 3 Ch. D., 807,^Detmold v, Detmold, 40 Cli. D., 686. 

o Braiuloh v. Bobiiison, 18 Ves., 42y ; Bochford v. Hackman, 9 Haro, 475 j Hatton 
i). May, 3 Ch. D., 14S ; In re Machu, 21 Cli. D., 838 : In re BedsOii’s Trusts, 28 Ch. D., 
623; ^.Metcalfe v. Metcalfe, [1891] 3 Ch., 1; see Hormusji v, Dadabhoy, I. L. R., 

. 20 Boiu., 310, decided with reference to English cases as this Act was not applicable. 
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discretion to divide it J30tween himself and his wife and children with 
absolute power of selection and to exercise this power even after hia 
bankruptcy.^ Insolvency means the condition of a man who baa 
ceased to pay his .debts in the usual course of business, ox* who is 
incapable of paying them.* 

Note 2* Under thia^ Act it is only when occurring in a lease that 
such a limitation can bo operative. In that case 
question can arise, what is meant by ‘en- 
• • doavouring to transfer or dispose* of property. In 
English casef| it has been decided on the construction of instruments 
containing similar provisions, that merely preliminary acts do not con- 
stitute an attempt or endeavour to alienate, for instance the making of 
inquiries, or dbtaining a valuation in view to effecting a sale, is not an 
attempt.® The condition must bo for the benefit of the lessor, and tLoro- 
foro a clause in a lease, merely prohibiting alienation and decl aiding that 
on o^lienation the lease shall be void and not reselling any right of re- 
entry to the lessor, is void and cannot be made the ground of ejectment 
by tlio lessor or his assigns.^ ^.proviso for re-entry on the lessoo’s bcank- 
ruplcy is held to refer to the bankruptcy of the person for the time 
being in possession of tbo term. There is no forfeiture therefore on tlio 
bankruptcy of tbo original lessee if he lias previously made a valid 
assignment of his interest to another.® 

Whore there is a danse in a lease merely prohibiting alienation, it 
is construed as referring to voluntary alienation and not to alienation by 
operation of law. If therefore the lessee’s interest under such a lease is 
attached and sold in execution of a decree, the lessor has no ground for 
impeaching the title of the purchaser. It is competent however for a 
lessor to stipulate for a forfeiture or for a right of re-entry on the 
tenant’s interest being taken in execution ; and in such a case the right 
of re-entry has been held to arise on attachment only, though there 
would not, strictly speaking, be a breach of the stipulation until the 
land was both attached and sold. “ As the attachment,” said Sargent, 
C.J., “by itsdf can be of no use to the creditor, the debtor being 
“ already by bis lease prevented from alienating, and as it would be 
“necessary even if the attachment were allowed, to forbid the sale by 
“ a concurrent order, the attachment, which under these circumstances * 

1 Holmes V, Penny, 3 Kay & J., 90; 3 Davidson's Conveyancing, Pt. I, 134. 

2 Contract Act, section 96, Kxpl. * 

3 Graham v. Lee, 23 Beav., 388 ; Jones v. WyWi 2 Keen, 285. ^ 

4 Nil Mabhad Sikdar v. Narattam, L. L. E., 17 Cal., 826 : see note 4 to sec 
tion 111. 

5 Smith V. Gronow, [1891] 2 Q. B„ 394. 
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“ would be should not, we think, bo pormiited.”^ In the absence 

of such a stipulation and where there is only a covenant not to alienate, 
the lessor may restrain the alienation by injunction, but after its com* 
pletion he would have no remedy except in damages.* A condition in 
restraint of alienation is not to bo implied in a lease merely because the 
terms of demise are you are to enjoy, you and your grandsons from 
generation to generation.”® * 

As to involuntary alienation of the interest of the person subject 
to this restrictive covenant see note to section 10. * , 

13 . Where, on a transfer of property, kn interest 
^ , therein is created for the benefit of a 

Transfer for 

bonefit of unborn person not in existence at the llate of the 

porsou. 

transfer, subject to a prior interest created 
by tbe same transfer, the intoi’est created for the benefit of 
snob person shall not take effect, unless it extends to tbe 
whole of the remaining interest, of the transferor in the 
property. 

Illustration. 

A transfora property of wbioli he ia the owner to B in trust for A and hia 
intoudod wife Biiooessively for their lives, and after the death of the survivor for the 
eldest son of the intended marriage for life, and after his death for A’s second son. 
Tlio interest so created for the bonofit of the oldest son does not take effect, because 
it does not extend to the whole of A’s remaining interest in the property. 

Oomtnentary. 

This section corresponds with section 100 of the Indian Succession 
Act which, notwithstanding that the power of disposition recognized by 
it goes beyond what Hindu law allows, is made applicable to Hindus. 
In the case supposed there must necessarily be a precedent estate; 
because there can be no grant in favour of unborn persona.* The 

1 Vyankatraya v, Shivrambhat, X. L. R., 7 Bom., 266. 

2 Tamaya v, Tiraapa, I. L. li,, 7 Bom., 2G3; Subbaraya v. Krishna, I. L. B., 

6 Mnd., 159 ; and see ante p. 62. 

3 Vinayak Moreshwar v. Baba Shabndin, I. L. R., 13 Bom., 376. 

j, 4 It is pointed out by Mr. Stokes (Proceedings of the Council of the Governor- 
General, 1882, p. 89} that though there can be no transfer to an unbord person, there 
may bo an interest created in his favour by means of trustees. But this cannot be 
under Hindu law, for, thougli trusts are permissible, a man cannot by the interven- 
tion of trustees create a beneficial interest, otherwise unauthorized by law. Tagore 
V. Tagore, 9 Seng. Lt R., p. 402; *Kristomoni Dasi v. Narendro Krishna, I. L. R., 
16 Cal., 392; see Trusts Act II of 1882, section 4 (h) and (e); as to powers see 
Javerbni v. Kablibai, I. L. R., 15 Bom., 326 ; on appeal 1. L. R., 16 Bom., 492 ; see 
also note 5 to seotion 2. 
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preodddnt estate may dither be an estate limited in time, e.g.^ an oatato 
for life, or an estate defeasible upon some condition. The eifect of the 
section is that this estate will not be determined in the way intended 
unless the remaindier created in favoar of the unborn persons comprises 
the whole of the grantor’s interest. The ulterior disposition failing, 
the prior disposition is ijot affected. ^ It is sufficient that the whole 
remaining interest is vested in the person subsequently born and alive 
at the time when hiS interest accrues, and it is not required that the 
immediate enjoycefont should be vested in him (section 20). According 
to English Ij^w, while there may be a limitation in favour of unborn 
children, a remainder to the children of such children is void, for there 
cannot be a possibility upon a possibility.” This rule is independent 
of the rule i^ainst perpetuity,* and similarly the present section is 
independent of the rule laid down in section 14, so that a transfer may 
be invalidated by it although it is not obnoxious to the rule against 
perpetuity. 

The section has no application when successive interests limited by 
time or otherwise are granted tG persons living at the date of the grant.^ 


Bale against per- 
petuity. 


U. No transfer of property can operate to create an 
interest which is to take effect after the 
life-time of one or more persons living at 
the date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that period, 
and to whom, if he attains full age, the interest created is 
to belong. 

Oommentary* 


This section corresponds with section 101 of the Indian Succession 
Act,* which also applies to moveablo as well as immovoahle property.* 
Under the last preceding section a person not born at the date of a trans- 
fer may take an interest created by it in his favoar, provided that 
interest exhausts the remaining interest of the transferor. Under this 
section it is farther permissible to postpone the vesting of his interest 


1 See section 30. 

2 In re Frost, 43 Oh. D., 246 ; Whitby vl Mitchell, *44 Ch. D., 85. 

3 Compare Now York Code, section 231, 

4 Maseyk v. Fergasson, 1. L. 11., 4 Cal., 304v compare Administvator-General 
of Madras v. Money, I. L. B., 15 Mad., p. 468 ; section 101 is made applicable to 
Hindus, but not to Muhammadans. 

5 Cowasji V. Buatonji, 1. L. B., 20 Bom., 511. 

8 
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during his minority. Thus a gift to A for his Kfe, with remainder to 
the eldest son of an intended marriage on his attaining his 18tb year, is 
valid ; whereas a gift in remainder to such son on his reaching his 19th 
year, or, on some third person attaining his majority, would he invalid. 
In deciding cases under this Act as under the Indian Succession Act, 
regard will be had to possible events, and th<jrefore, if the interest may 
bo postponed beyond the limit allowed, it cannot take effect, whatever 
is the actual event. ^ Although the section deal^t with transfers only 
covenants may likewise be void for remoteness, for^f permitted such 
covenants would defeat the provisions of this section.* ^ 

While this section leaves to owners of property a greater liberty 
than is allowed by Hindu law, according to w&ich there can be no trans- 
fer except to a person living at the time, ® it has in sonf6 respects the 
effect of restricting the power which is allowed by English law. Ac- 
cording to English law a disposition of any kind of property intended 
to take effect in the future must bo so framed as necessarily to take 
effect, if at all, after a lapse of time not exceeding twenty-one years 
from the death of some living person, or of the survivor of certain 
persons living at the date of the settlement. And these twenty-one 
years need not have reference to tho infancy of any person. Thus 
a gift may bo made to take effect simply on the expiration of twenty- 
one years. A gift to tho person, who within twenty-one years should 
climb up the cross of St. Paul’s, would be good. Tho section seems to 
be so worded that, while it can hardly be construed as applicable to the 
case of a gift made to take effect on the expiration of a certain time, it 
certainly would prohibit au owner of property from tying it up during 
the life-time of a living person and in addition, aii absolute period 
of eighteen years. 

15 . If> on a transfer of property, an interest there- 
Tratisfer to class in is Created for the benefit of a class of 
unZ'’^cct”ons“°'i3 porsons with regard to some of whom such 
interest fails by reason of any of the rules 
contained in sections thirteen and fourteen, such interest 
fails as regards the ‘whole class. 


1 Sco Indian SnccesBion Act, beotion 101, illustration (a)$ Brajdnath Dey v. 
Anandamayi^ 8 Beng. L. B., 208. i 

2 Cliandi Churn v, Sidlioswari, I. L. B., 16 Gal., 71; L. & S. W. B. Go. v» 
Gomm, 20 Cli. D., 502 ; see section 23, Contract Act, and ante p. 48. 

*3 Mayiie’s Hindu Law, § 353 ; ante p, 9. 
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Oommen tary- 

This section corresponds with section 102 of the Indian Succession 
Act. The rule which it embodies is a rider upon the law of remoteness 
as expressed in the two preceding sections. If in the case of a gift to a 
class of persons, the ascertaining of the class and the vesting of the 
property may he postponed beyond the period allowed by law, the 
gift is void as regard^ the whole class. The whole gift fails. So stated, 
the rule is that JLaid down in Leake v. Eobinson^ which is thus 
explained : — 1 must make a new will for the testator if 1 split into 
portions his general bequest to a class and say that because the 
“ rule of law forbids his ir^iention from operating in favour of the whole 
** class, 1 will i^ake his bequests what he never intended them to be, 
“ viz., a series of particular legacies to particular individuals or (what 
ho had as little in contemplation) distinct bequests in each instance to 
“ two different classes, namely, to grandchildren living at his death and 
“ to grandchildren born after his death.” What is meant by a gift to a 
class as understood in the passage just cited is explained in the follow, 
iug terms, recently quoted with approval by Sargent, 0. J. from Jarman 
on Wills® J— 

“A number of persons aro popularly said to ‘form a class* when Ibcy can bo 
* designated|by some general name, as* children’, ‘grandchildren’, ‘ noplio'ws’ ; but in 
“ legal language the question whether a gift is one to a class depends not on those 
“ general considerations, but upon the mode of gift itself, namely, that it is a gift of 
'* an aggregate sum to a body of persons uncertain in number at the time of the gift, 
“ to be ascertained at a future time, and who are all to take in equal or some other 
“definite proportions, the share of each being dependent for its amount on the 
“ ultimate number of persons.” 

Where the gift is not affected by the vice of remoteness and the 
question is merely as to the persons capable of taking at tho time when 
they have to he ascertained, the section has no application iliougli 
the reasoning used in Leake v. Eohinson^ might be applicable. Tlioso 
who have died, or for any other reason are incapable of taking, ai-c 
eiinply excluded, tho rest taking the whole. Thus a gift to A for life 
with remainder to A*s sons would take effect on his death in favour 
of his sons then living. It would not be vitiated by the circumstance 
ihat sons might be born after his death, who for that reason would be 


1 2 Merivale, 363; Poorks v. Moseley, 5 App. Pas., 714. 

2 4th cd., p. 268, quoted in Krishuanath v. *Atmaram, T. L. It., 1*5 Bom., 546; 
see as to the ascertainment of the class beyond Ih© period allowed by tlm rulo 
against remoteness, Mervin v. Crossman, [1891] 4 Cb., p. 206; Smith v. Ueueg, ib; 
p,. 248. 
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incapable of takinj^.' In ilio second illustratidh to section 102 of tbe 
Succession Act the bequest being to 11, C and D, and all other children of 
A who shall attain 25, it is said that the mention of B, 0 and D by name 
docs not prevent the bequest from being regarded as a bequest to a class.* 
Of this ill^ustration it is observed by the Judicial Committee that it 
imports into India an English rule of construf tion which usually defeats 
the intention of the testator and that it seems out of place as attached 
to a section intended not to define the word ‘ class',* but only to estab- 
lish a special incident of gifts to classes.^ *' i 

16 . Where an interest fails by reason of* any of tbe 
rules contained in sefetions thirteen, four- 

Tranefcr to take n /.» ■ , . 

effect on failure of teeu and fitteen, any interestf created in 

piior rauB or. samo transaction and intended to take 

effect after or upon failure of such prior interest also fails. 

<• 

Oommentary- 

This section corresponds with scetkn 103 of the Indian Succession 
Act, which is illustrated by two examples.* If the succeeding interest 
is to arise upon either of two contingencies happening, one being witbin 
and tbe other not within the proscribed limits, and the former contin- 
gency in fact happens, the succeeding interest will take effect without 
reference to the other coutiugency : «.(/., if A grants a house to B, in 
case C dies without leaving sons, or in case such sons should die without 
issue; on C*s death without leaving a son, B will take, although the 
second contingency offends against tho rule in section 14.® 

1 Rai Biflhon Cluind v. Musauraat Asmaida, I. L, R., 6 All., 660; s.c., L. R., 
11 1. A., 164 i Ramlal Seib v. Kanai Lai, I. L. R., 12 Cal., 663 ; Krishnanath v. Atma- 
raiii, T. L. R., 15 Boni., 543, whore Leako v. Robinson and the Indian cases are 
reviowetl, Soudaniincy v. Jogesh Chimder, I. L. R., 2 Cal., 262, and Kberodemoney 
e. Doorgamoiiey, I. L. R., 4 Cal,, 455, being questioned ; see also Jairam v, Kuverbai, 
I. L. R., 9 Bom., 491 ; and Manjamma v, Podmanabhayya, I. L. R., 12 Mad., 393 ; 
Mangaldas v. Tribbuvandas, I. L. R., 16 Bom., 653, Krisbnarao v, Benabai, I. L. B., 
20 Bom., 571, and May lie’s Hindu Law, § 864, Ac. 

2 In Administrator- General of Madras v. Money, I. L. B., 16 Mad., p. 466, a 

bequest “to my grandobildl‘en by my late daughter, also to my grandson P. W. M. 
and to bis stop-brother Q. W. M.” was held to b© a bequest not to a class but to 
personso desir/natas, * 

8 Rai Bislion Cband v. Mnssumat Asmaida, I. L. R., 6 All., 660- s.c., L. R,, 
11 I. A., 164^ and see Mascyk v. Porgusson, I. L. R., 4 Cal., 804. 

4 See nlsoBrajnnnth Doy v. Anandaiimyi, 8 Beng.L. R., 208; as to English law# 
Moiiyponuy v. Bering, 2 I). M. & G., 145 ; In re Abbott, [1893] 1 Ch., 54. 

*6 Watson V. Young, 38 Ch. D., 436. 
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17 . The restrictions in sections foni'teen, fifteen and 
sixteen shall not apply to property trans- 
peturty* for 'beneBt ferred foi’ the benefit of the public in the 
ofpabUc. advancement \)£ I'eligion, knowledge, com- 

merce, health, safety^ or any other object beneficial to 
mankind. 

Com mentary. 

As is observed at the end of the note to section 10, an exception 
from the general rale against perpetuities is allowed in favour of gifts 
for charitable uses. • 

Section of the Indian Trusts Act — Act TI of 1882 — similarly 
exempts trusts relating to charities from the general law, while section 
105 of the Indian Succession Act makes special provision for bequests 
to religious or charitable uses, and examples are given in the illustra- 
tions. Such purposes as those mentioned in the present Section would be 
designated as charitable j for, ^in the technical sense which the term 
* charity ’ has acquired, any object beneficial to the community or to some 
section of it is a charitable object.^ “ Charity in its legal sense,'' said 
Lord Macnaghten, “ comprises four principal divisions : trusts for this 
“ relief of poverty ; trusts for the advancement of education ; trusts for 
the advancement of religion ; and trusts for other purposes beneficial 
“ to the community, not falling under any of the preceding heads. The 
“ trusts last referred to are not the less charitable in the eye of the law 
“because incidentally they benefit the rich as well as the poor, as 
“ indeed, every charity that deserves the name must do either directly, 
“ or indirectly.”® 

The case in which these observations were made was recently 
followed by the High Court of Bombay.® The question then for determi- 
nation was whether or not a university, which was not an educational 
institution but only conferred degrees, could claim exemption from a 
Municipal tax, on buildings on the ground that the University library, 
&c., “ were exclusively occupied for charitable purposes ; ” and the 
Court answered this question in the afi&rmative. A gift for the purpose 

1 Goodman v. Mayor of Saltaali, 7 App. Gas., p. 650, followed Tn re Norwich 

Town Close Estate Co., 40 Ch. D., 306; for aiustmtior, see University of London v. 
Yarrow, 26^. J., Oh., 430 ; Obert v. Barrow, Ch. D.', 472 ; lloli v. Urban Autho- 
rity of Derby, 16 Q. B.D., 163. i ’ ^ 

2 Commissioners of Income Tax v. Pemsel, [1H913 App. Cas., pp, 581, 583. 

3 University of Bombay v. Municipal CommiBsioners for the City of Bombay, 
1. L. B.> 16 Bom., 217. 
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of perpetually keeping a choultry in repair is a charitable gift.' And a 
gift of money for building a well and an avada (a cistern of water for 
animals to drink out of) comes under the same category.® For the 
purpose of section 539 of the Civil ijrocedure Code where the expression 
“ trusts created for public charitable or religious purposes ’’ is used, a 
fund instituted for the support of a Jain teiiple and ^ fund for the 
payment of wages to priests or the making of gifts to poor persons were 
held to constitute public charities.® On the other hand, in the case of 
Thomson v, Shakespear a gift of money to be laid out hpon a building 
that was to stand in perpetual memory of Shakespear was held not to 
be a charitable gift.* With regard to gifts for religious purposes, tho 
Court of Appeal has recently laid down that they should be treated prima 
facie as gifts for charitable purposes.® If it can bo shown that they 
possess no public element and include no purpose of public litility, as 
was held to bo established in the case of a bequest for the benefit of 
a Dominican convent,® the gifts will not be regarded as charitable. *80 
a gift for the performance of ceremonies for tho spiritual benefit of the 
donor and his family is not charitable. ^Thc observance can lead to no 
public advantage.^ A gift for the repair of a private tomb or monu- 
ment,* or to found a private museum,® would not he saved by the 
section. Nor again would a gift for tho porformanco of masses for the 
dead be protected by tho section, although neither the English law as to 
superstitious uses nor tho statute of mortmain is in force in India.'® 

Inasmuch as tho whole chapter is inapplicable to endowments, 
governed by Hindu, Muhammadan or Buddhist law, a gift in perpetuity 
for a private object may still be good." But undercover of a gift for a 
religious purpose it is uot competent to a donor, Hindu or Muhammadan, 


1 Gulam llnssain v. Aji A jam Tadallah, 4 Mad. H, C., 44. 

2 Jauuiabai v. Khimji, I. Ij. K., 14 Bom., I, 

3 Thakerscy v. llnrbluim, I. L. R., 8 Bom., 439; 

4 20 L. a., Ch., 140, 276. 

5 Wliito V. Whiho, [1893] 2 Ch., 41. 

6 Cocks V. Manuors, L. R., 12 Eq., 574. 

7 Ycap Chcah v. Ong Cheng, L. R., 6 P, C., 381 ; Limji > 0 . Bapuji, I. L. B,, 
11 Bom., 411; Falmabibi v. iJ^dvocato-Goiioral, I. L. R-, 6 Bom., 42. 

8 Rickard v. Robson, 31 Beav., 244; s.c., 31 L. J., Oh., 397. 

9 Fowler v. Fowler, 33 Beav., 616. 

10 Broughton v. Mercer, 14 Bong.^B. R., 442 ; Mayor of Lyons v. E, I.iCo., 1 Moo. 
I. A., 175; Advocato-Geuoral v. Vjshvauath Atmaram, 1 Bom. H. C., App. ix; Fatma- 
bibi V. AdvocAto- General., X. L. B., 6 Bom., 42 ; Colgan v. Administrator-Goneral of 
Madras, I. Ij. R., 15 Mad., 424. 

11 Jowuu V. Sliah Kiibeorood-dcen, 2 Moo. I. A., 390; and Bhuggobutty v. Gorroo 
froaouuo, 1. L. B., 25 Cal., 112. 
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to confer a beneficial eitate of an inalienable character. So fai* as the 
property is not dedicated to the purpose named, it is subject in the 
Lands of the holders to all the ordinary incidents of property.^ Notwith- 
standing that propefrty is validly dedicated to some permanent object with 
the intention that it shall never be alienated, it does not follow that it 
may not be alienated in cafe of necessity.^ 

18 . Whera the terms of a transfer of property direct 
that the income arising from the property 
shall be accumulated, such direction shall 
be void, and the property shall be disposed of as if uo 
acoumulatiqp had been directed. 

Exertion . — Where the property is immoveable, or 
where accumulation is directed to be made from the date 
of the transfer, the direction shall be valid in respect only 
of the income arising from the property within one year 
next following such date ; * and at the end of the year such 
property and income shall be disposed of respectively as if 
the period during which the aocnmulatiou has been directed 
to be made had elapsed. 

Commentary- 

Note 1. This section corresponds with section 104 of the Indian 
Succession Act. The provision, restricting the accumulation of income, 
owes its origin to the statute known as the Thellusson Act.® It will ho 
observed however that the section does not, like tho English statute, 
make any exception in favour of provisions for the payment of debts, or 
for raising portions for children, or touching the produce of timber. 

Note 2. The exception is not very clearly stated. Apparently 
there are two cases where accumulation of a year’s 
income may be directed, namely: — (1) where tho 
property is immoveable ; (2) where accumulation from tlio date of tho 
transfer is directed. If the property is moveable and the transferee is 


Exceptions. 


1 See Limji v. Bapaji, I. L. R., 11 Bom., 441, and other cases cited in Mayno’s 

Hindu Law, § 395 ; for cases in Muhammadan law see Maliomcjd Hainidulla v. Lotful, 
I. L. B., 6 Gal., 744 ; Fhate Sahib v. Damodar, 1. L. R., 3 Bom., 84 ; Luchmipat v. 
Amir Alam, I. L. H., 9 Cal., 176. ^ » 

2 See Mayiie*s Hindu law, § 397. 

3 39 & 40 G-eo. Ill, c. 98. See Conveyancinfj Act, 1881, 44 & 45 Vic., c. 41, s. 42; 
Horbin V. Masterman, [1894] 2 Ch., 184— Compare Trusts Act, section 41. 
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directed to accumulate tlie profits arising therefrom tor a period not 
running from the date of the transfer, though ending within a year 
calculated from that date, the direction would be void. A similar 
direction would seemingly bo valid in the case of inimoveable property. 


15. Where, on a transfer of property, an interest 
therein is created in favour of a person 

Vested interest. . t t i . . 

Without specifying the tune when it is to 
take effect, or in terms specifying that it iS to take effect 
forthwith or on the happening of an event Vhich must 
happen, such interest is vested, unler^s a contrary intention 
appears from the terms of the transfer. ' 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation . — An intention that an interest shall' not 
be vested is not to be inferreji merely from a provision 
whereby the enjoyment thereof is postponed, or whereby a 
prior interest in the same property is given* or reserved to 
some other person, or whereby income arising from the pro- 
perty is directed to be accumulated until the time of enjoy- 
ment arrives, or from a provision that if a particular event 
shall happen the interest shall pass to another person. 


Oommentary. 

Note 1. The difference between vested and contingent interests is 
the difference between a transaction into which a condition enters and 
one iu which there is no condition. An interest in property may be 
declared to arise on the happening of an event which may or may not 
happen. ^ There is then a condition, and until the fulfilment of it the 
interest is only contingent. Or the interest may be declared to take 
effect on the happening of an event which must happen some day, e.y., 
on the death of any given person. There is then no condition, and 
therefore the interest may bo a vested interest from the fii^st. It is none 
the less vested because the enjoyment of it is postponed. 

With these provisions may bo compar^ section 106 of the Indian 
Succession Act, which lays down in harmony with English law, that : — 
Wliofe by tho torms of a bequest a legatee is not entitled to immediate posseS- 
“ sion of tho thing bequeathed, a right to receive it at the proper time, unless a 


1 See seotion 21. 
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** contrary intention appears by the will, becomes vested in the legatee on the testa- 
tor’s death, and shall pass to the legatee’s representatives, if he dies bofoi*e that 
•‘time and without haviug received the legacy. And in such cases the legacy is 
•‘ from the testator’s death said to be vested in interest.” 

In illustration (e) to that section, A bequeaths the whole of hiig propeidy 
to B upon trust to pay certain debts out of the income and thou to 
make over the fund to C. On A’s death the gift to C becomes vested 
in interest in him.^ ^Similarly, where a fund was bequeathed to trustees 
to receive the ineoAie and apply it to the use of B and after her death to 
the maintenance of C until she should attain the age of twenty-five 
years and then in trust for her and her heirs, C was held to have taken 
a vested interest.® ' 

, •• 

Note 2. This explanation corresponds with that appended to 

„ , section 106 of the Indian Succession Act. There is 

Explanation. 

nothing in any of the provisions mentioned here to 
show that the vesting of the interest was intended to be contingent on 
the happening of a future uncertain event. It is a question of construc- 
tion whether in a given case there is a gift and appended to it a provi- 
sion postponing enjoyment, or whether the gift itself is made condi- 
tional. ® With reference to the last provision it is clear that if an interest 
is otherwise a vested interest, its accrual cannot be affected by the 
addition of a condition subsequent, such condition having to do only with 
the defeasance of an already vested interest ; in other words, a liability 
to be divested does not suffice to postpone the vesting.* 


20 , Where, on a transfer of property, an interest 


When unborn per- 
son acquires vested 
iuterest on transfer 
for his benefit. 


therein is created for the benefit of a person 
not then living, he acquires upon liis birth, 
unless a contrary intention appear from 


the terms of the transfer, a vested interest, although lie 


may not be entitled to the enjoyment thereof immediately 


on his birth. 


1 Jones V. Mackilwain, 1 Russ , 220; and see Halifax v. Wilson, 16 Ves., p. l7l 

2 lllustrjilion (d) to section -JOG of the ludisjn Succession Act, Doc d. Cadogari 
V. Ewart, 7 Ad. & Kl., 636 ; Gosavi Shivgar v. llivett-.Carnac, I. L. R., 12 Boui., 403. 

3 See in illustration In re Jobson, 44 Ch. D., 1 S 4 . • 

4 Sreemutty Soorjemoncy v. Denobundoo, 9 Moo. I. A., p. 123, discus-sed in 
Tagore v. Tagore, 9 Bong. L. 11., p. 399, and Ellokassee Dossoe v, Durponar.'^in, 
I. L. R., 5 Cal., 59. 

9 
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C ommen tapj’'. 

Thei;p is no section corresponding with this in the Indian Snccession 
Act. It would have been more in place if it had been made to follow 
immediately on section 14, for the three sections, ]3, 14 and 20, have 
alike to do with the case of an interest created in favour of an unborn 
person. The result would seem to be that, vthile the interest so created 
must exhaust the whole remaining interest of the grantor, the vesting of 
such interest may be postponed for the time limited ^in section 14, or, if 
on his birth the donee acquires a vested interest, the enjoyment of it 
may be postponed to a later date. Thus construed, sections 19 and 20 
might figure as provisos to section 13* ^ 


21 . Where, on a transfer of property,' an interest 
Contingent inter- therein is Created in favour of a person to 
take effect only on the happening of a 
specified uncertain event, or if a specified uncertain event 
shall pot happen, such person thereby acquires a contingent 
interest in the property. Such interest becomes a vested 
interest, in the former case, on the happening of the event, 
in the latter, when the happening of the event becomes 
impossible. 

Exception. — Where, under a transfer of property, a per- 
son becomes entitled to an interest therein upon attaining 
a particular age, and the transferor also gives to him abso- 
lutely the income to arise from such interest before he 
reaches that age, or directs the income or so much thereof 
as may be necessary to be applied for bis benefit, such 
interest is not contingent. 


Commentary. 

Note 1. This section corresponds with section 107 of the Indian 
Succession Act. It deals with two cases. The condition precedent, on 
which the vesting of ah interest is made to depend, may either be affirm- 
ative or negative, the happening or the not happening of an event. Of 
the former kind of comfition, illustration (a) to section 26 giyes a simple 
example. On the event happening the right becomes unconditional and 
the intei'Mt is vested. ^ Of the negative condition precedent, an example 
is fouud in illustration (a) to section 27. On the failure of B to execute 


1 Compare Contract Act, eectiou 32. 
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the lease within the glten time, C*s interest vests. As soon as the time 
for the events happening has expired, or the event has become impossi- 
ble, the right becomes unconditional and efFective.^ 

In a case govtftmod by Hindu law a gift was made to several sons 
with the proviso that, if any one died having no son or son’s son, his 
share should go over to tl^ other and not to the widow or daughter of 
tho deceased son. This gift over was held valid as the donees wore 
in existence. On the contingency happening they were to get an 
additional benefit.'^ 

Note 2, * This exception is also made in the Indian Snccession Act. 

The rule here stated is now in force in England, 
Sxceptiont . ... 

and it is based on the distinction that ‘ if futurity is 

annexed to the substance of the gift, the vesting is suspended ; but if it 

appears to relate to the time of payment only, the legacy vests instan- 

ter.'^ Pago- Wood, V.C., said that the theory on which tho authorities 

relating to the subject go, is that : — 

“ Where the principal is given at a distant epoch and the whole income is given 
‘^iii the meantimo, the Court leaning in favour of vesting has said that the whole 
** thing is given ; but if there occurs an interval or gap, which separates tho gift Of 
the interest from tho principal, it is not vested.*’* 

It has however also been said that where tho capital is tho subject of 
one gift and the income of another, the vesting is suspended and it is 
not clear from the English cases whether, if only discretionary power, 
and not a direction, is given to tho trustee of the property in question 
with reference to the income, or if a mere allowance for maintenance out 
of, and of less amount than, the interest is given pending tho falling into 
possession of the property, the interest is vested® or remains contingent.^ 

1 Compare Oontroot Act, section 3B, andante section 19; Lindlcy’s Thibuut, 
p. 82. 

2 Sreemntty Soorjomoncy v. Denobundoo, 9 Moo. IT. A., 123, explained in. 
Tagoro v. Tagore, 9 Beng. L. B., p. 899 ; and Shoshi v. Tarokessur, I. L. li., G Cal., 
p. 421. 

3 Jarman on Wills, 4th ed., p. 837, comparo Gosavi Shivgar v. lUvctt-CarnaC) 
I. L« B., 13 Bom., 463. 

4 Pearson v. Dolman, L. B., 3 Eq., p. 821 . 

6 See pel* Malins, Y.C., in Spencer v. Wilson, L. B., 16 Eq., 512, 1?his decisioii 
was dissented from in Bolding v, Strugnell, 45 L. J., Ch., 208, by JesseJ, M.B., who 
said ** I do not know of any other case in wMch tho whole income has boon abso- 
“ lately gived for maintenance, and yet tho legaby has been held not to be vested.” 

6 Hanson v, Graham, 6 Ves*, 239; DeSousa v.»Vaz, I. L. R., 12 Boip., 137; and 
see In re Grirashaw’a Trusts, 11 Ch. D., 406; Dewar Vt Brooke, 14 Ch. D., 029; 
Barker v. Barker, 16 Ch. D., 44. 

7 Leake v. Bobinson, 2 Mer., 368« 
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22 . Where, ou a transfer of property, an interest 

therein is created in favour of such 
Transfer to mem- members onlv of a class as shall attain a 

berB of a class who * 

^in a particular particular a*ge, such interest does not vest 
in any member of i^he class who has not 
attained that age. 

V 

Commentary- 

This section corresponds with section 108 of the Indian Succession 
Act, to which the following illustration is ap|)Gnded : — 

“A fund is bcquoaUicd to such of the children of A as shall attain the ago of 18 
with a direction that wliile any cliild of A shall be under tlie ageVf 18, the incoriio 
“ of tho share to whicdi it may bo presumed that he will eveiitiially be entitled, shall 
“bo applied for bis maintenance and education. No child who is under the ago 
“of 18 Las a vested interest in the beqaosi.’* 

The attainment of a certain age is made the condition precedent to the 
vesting of the property, and those, who at the time when the persons to 
take have to be ascertained have not attained that age, are excluded.^ 

23. Where, ou a transfer of property, an interest 

therein is to accrue to a specified person 
gonron'°Lppenh”g ^ Specified uncertain event shall happen, 
Lam**evont^^ ii“cer- time is iiieutioiictl for the occur- 

rence of tliat event, tlio interest fails un- 
less such event happens before, or at tho same time as, the 
intermediate or precedent interest ceases to exist. 

Oommentary. 

The Law Commissioners refer to section 111 of tho Indian Saccos* 
sion Act in connection with this section. Bat it is difficult to see what 
the rule of construction embodied in that section Las to do with the 
present.® What tho object and effect of this section' is may be seen 
from an illustration. Suppose property to be given to A for life with a 
gift over to B in tho event of X going to Benares. The gift over would 
fail unless X wont to Benares in A’s life-time, i.e., before iLe precedent 
interest ceased to exist If the precedent interest is not of a terminable 
nature, e.^., an interest for life, or if the subsequent interest is vested 
and not contingent, the .seetion obviously has no application. In the 

1 Masoyk v* FerguBBon, 1. L. R., 4 Cal., 304. 

2 flaw kina on Wills, p. 254. 



CONDlTlONAf. TRANJ5FE1I. 


69 


SECT. 24.] 

case supposed but for #he rule laid down in this section tlio consequence 
would be that after the expiration of A’s interest there would be an 
interval during which neither A nor B would be entitled.^ It is to obviate 
this by limiting the time during which the condition can operate, tliat 
the rule is enacted. It may be compared with the rule of tjie English 
law of real property whicji formerly required every contingent remain- 
der to bo supported by a particular estate ; from which it resulted that 
the remainder would fail if the particular estate ceased to exist before 
the happening o^the event upon which the remainder could take effect.® 

24. Where, on a transfer of property, an interest 
therein is to accrue to such of certain per- 
ot'‘'SSn P.S2 as shall be surviving at some period, 

« not specified, the 
interest shall g'o to such of them as shall 
be *alive when the intermediate or precedent intei’est ceases 
to exist unless a contrary intention appears from the terms 
of the transfer. 

Ilhislraiion, 

A transfer.'^ property to B for life, and after his death to 0 and B, equally lo ho 
divided between them, or the survivor of them. 0 dies during the lifo of B. B sur- 
vivos B. At B’s death the property passes to D. 

O omm entary • 

This section corresponds with section 112 of tho Indian Succession 
Act. The case here stated seems to be simply that of a transfer to 
certain persons provided tliat they fulfil a certain condition, namely, 
that of being alive at tho date of an event which tliough certain to liappen 
may happen at any time. On the date of the event occurring the persons 
to be benefited are to be ascertained. Before tho occurrence of tho event 
there is no intcre.st vested in tho persons named, and tlicroforo section 
19, paragraph 8, has no application. For tho case of a gift made to a 
class of persons who are to be ascertained at some uncertain period no 
special provision is made. In such a case the persons, who might havo 

1 See however Ajudhia Buksh v, Museamut Bukiuin, L. B., 11 I. A., 1, where 

tinder ihe circumstances a gift in remainder cxpecLaut iijjon tho termination of a 
life^Gstate whs held to be accelerated and not destroyed bv reason of tlie gift of the 
life-estate being void. * * , 

2 See for illustration Cunliffo v. Branckcr, 8 Ch. D., 393. The rule is no longer 
of importance Ju England since 40 & 41 Vic., c. 33. See as to the effect of tho inter- 
vention of trustees, Abbiiss v. Burney, 17 Ch. D., 211. 
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died or be yet unborn on the arrival of the prescribed period would be 
excluded and the rest would take the whole. ^ 


25 . An intei’est created on a transfer, of property and 
dependent upon a condition fails if the 
^^Conditional trana- fulfilment of the Condition is impossible, or 
is forbidden by law, or is of such a nattiro 
that, if permitted, it would defeat the provisions of any law, 
or is fraudulent, or involves or implies injury to the person 
or property of another, or the Court regards it*' as immoral 
or opposed to public policy. ' 

Illustrations* 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an hour. 
The lease is void. 

(b) A gives Rs. 500 to B on condition that ho shall marry A’s daughter 0. A** the 
dato of the transfer G was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder 0. The 
transfer is void. 

(d) A transfers Bs. 500 to his iiieco G if she will desert her husband. The 
transfer is void. 

Ooxnmentary. 

With this section compare sections 113 and IIL of the Indian 
Succession Act. The condition intended in this section is a condition 
precedent, that is “ such as must happen or be performed before the 
estate can vest or be cn larged. When the fulfilment of such a 
condition is impossible in point of fact or in point of law, the interest 
in reference to which the condition is precedent fails, and the interest 
which would have been divested by its fulfilment remains unaffected. 
Suck an illegal or impossible condition is sometimes said to be void ; 
but if that were strictly true it would produce no effect, whereas it 
does produce the effect of nullifying the transfer.® It is the transfer 
which is void, and not the impossible condition on which it is made to 
depend. Similarly a contingent agreement to do any thing, if an 
impossible event happens, is void and in the above sections of the 
Indian Succession Act the same rule is laid down with regard to 
bequests. A condition, not impossible or illegal at the time it is 
tmnexed, may become soibefore tlio time when it should be fulfilled. For 


1 Sco n;>to to section 15, and seo Nandi Singh v. Sita Ram, L. R., 16 1. A., 44, 
3 1 Steph. Comm., Stli ed., p, 309, 

3 Jjindloy*BTlubaut, Ixi. 

* 4 Contract Act, section 36. 
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instance, in illastration (h) suppose that 0, instead of being dead at the 
date of the transfer, died after that date but before B could marry her, 
the result, it appears, would be the same. The marriage being impossi- 
ble, the grant would fail.' But it# is otherwise when the fulfilment 
becomes impossible by the act of the party to be benefited by the 
non-fulfilment.*as to whicfi see section 34. 

It is to be observed that the section deals with the cases where the 
fulfilment of the condition is impossible or illegal. It. can have no 
n fercnce to thoSe cases where the fulfilment of the condition does not 
constitute an* illegal act, though the condition as such may be regarded 
as illegal, e a conditio n^not to marry or not to alien. 

It is apprehended that the expression “ the interest fails,” means 
that in the event mentioned no interest is ever vested in the transferee. 
When the condition annexed to a grant is not strictly pi*cccdent or 
suspensive and an interest is vested in the grantee, the condition is 
void and of no elfecb and the grant irrevocable.® 

26. Where the terms of a transfer of property impose 
Fulfilment of con- a Condition to be fulfilled before a person 

tlition precodout. , , . , . • . i . . i 

can take an interest in the property, tlio 
condition shall be deemed to have been fulfilled if it has 
been substantially complied with. 

Illustrations. 

(aj A transfers Rs. 6,000 to B on condition that ho shall marry with the consent 
of 0, D and K. E dies. 13 uiarrios with the consent of C and D. B is deomod to 
liavc fulfilled the condition. 

(h) A transfers Rs. 5,000 to B on condition that he shall marry with the consent 
of C, D and E. B marries without the consent of C, D and E, but obtains tlieir coi:- 
bent after the marriage. B has not fulfilled the condition. 

Commentary* 

This section corresponds .with section 115 of the Indian Succession 
Act. A distinction has been made between conditions precedent and 
subsequent in respect o' the strictness required in their fulfilment. 
“ Conditions subsequent that go in defeasance shall bo taken strictly for 
they are od*ious,”® and so in section 29 it is provided that unless the 
condition is strictly fulfilled, the ulterior disposition shall not take 
effect. W,hil© as to conditions precedent it is said that “as the estate 
cannot commence until uhe condition is , performed, the condition is 


1 Lindley’s Thibaut, Ixiii. 

2 See further as to illegal and immoral conditions, note to section 6 {h)»(2), 

3 Scott v. Tyler, 2 W. & T. L. C., 6th ed., p, 146. 
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beneficial as creating an estate and oaglit to bo construed favourably.’*' 
It is necessary that the person to wliom the grant is made should put 
himself into a position to answer the description of the person to take. 
That he was ignorant of the condition to be performed is no excuse.* 
But if what is required has been substantially done, it has been held to 
be immaterial that it was not done exactly iiH the manner prescribed. 
For instance it seems to have been held that where a consent in writing 
is prescribed, an oral consent would bo sufficient,® and so in the case 
stated in illustraiion (a). 


27. Whore, on a transfer of property, an interest 
Conditional therein is created in favour of one person, 

trauaiur to oiio t i ji j j* > • 

person conpiod with and Dj tho Same transaction an ulterior 
oirfii^nrcT oc"iIrior disposition of the same interest is made in 
disposition. favour of another, if the prior disposition 

under tho transfer shall fail, the ulterior disposition shall 
take effect upon tho failure of the prior disposition, 
although the failure may not have occurred in the manner 
contemplated by the transferor. 

But where the intention of the parties to the transac- 
tion is that tho ulterior disposition shall take effect only in 
the event of the prior disposition failing in a particular 
manner, the ulterior disposition shall not take effect unless 
the prior disposition fails in that manner. 


lllustralions, 

(a) A iranafors Re. 600 to B on condition that he shall execute a certain lease 
within three months after A’s doatli, and if lie should neglect to do so to 0. B dies 
in A"s Ufe-iiino. The disposition in favour of 0 takes effect. 

(h) A transfers property to his wife ; bat in case she should die in his life-time, 
transfers to B that which ho had transferred to her. A and his wife perish together, 
under circumstancos which made it impossible to prove that she died before him. 
Tho disposition in favour of B docs not take effect. 


Commentary* 

This section corresponds with sections 116 and 117 of the Indian 
Succession Act. Ju the (jsiso fi-om which illustration (h) is trken. Lord 


1 ScoU ' 0 . Tyler, 2 W. & T. h. C., dl.h od., p. 189. 

3 In rc Hodges’ Legacy, L. It., 16 Eq., 02 j Astley v. Karl of Essex, L. R., 18 Eq., 

290 . 

3 Scott V. Tyler, 2 W. & T. L. C., Gth od., p. l‘J9; Lindlev’s Thibaut, Ixiii. 
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Cranworth, after referning to cases iu which the second gift was allowed 
to take effect although the prior gift had altogether failed, says 

But these oases all proceeded on the doctrine that the event on which the gift 
**ov6r was to come int^ operation was an ovent impliedly if not expressly indicated by 
** the language used in the will.” • 

and goes on to add that, if the grantor had in his mind the extremely 
improbable eveivt which occurred, and desired B still to take the property, 
he would not have relied on the words actually used, but he would have 
made express provision to. accomplish his object. However, in the case 
of a gift to A for* his life and after his death to B, the Privy Counc 
held that on the gift to A proving void the siibsequeuii gift was accele- 
rated and not destroyed.® ^ 


28. Oil a transfer of property an interest therein 
Ulterior transfer “^7 Created to acoriie to any person 
nothepS ^^6 condition superadded that in case 

ing of specified event. ^ Specified Uncertain event shall happen 
such interest shall pass ta another person, or that in case 
a specified uncertain event shall not happen such interest 
shall pass to another person. In each case the dispositions 
are subject to the rules contained in sections ten, twelve, 
twenty-one, twenty-two, twenty-three, twenty-four, twenty- 
five and twenty-seven. 


Commentary- 

This section corresponds with section 118 of the Indian Succession 
Act, to which several illustrations aro appended. The conditions con- 
templated by this section are in the nature of conditions subsequent, and 
they have for their object to control and alter the interest or the order 
of limitation originally prescribed. For instance, a clause of cesser may 
be made to operate in case the person in whom the interest primarily 
vests changes his religion,* or adopts a professed religious life,* or dies 


1 Underwpod v. Wing, 4 Do G. M. & G., 6G4, in which case the onus of proving 

that the prior interest had failed in such a manner as to enable the subsequent 
provision to operate rested on B. See al&o as to this In re Green's SetLlemout, L. It., 
1 Eq., 288. • • 

2 Ajudhia Buksh v, Mussamut Bukmin, L. B., I. A., 1. 

3 Seymour v. Vernon, 10 Jur., N. S., 487. 

4 Biddulph v. Lees, 23 L. J., Ch., 211 ; so© also Egeriion v. Brownlow, 4 H. L, 0,, 
210 in which the shifting clause was held void as Disposed to public policy. • 

10 
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not having attained a certain age.^ In a case governed by Hindu law 
a gift was made to several sons with the proviso that, if any son died 
leaving no son or son’s son his share should go over to the others and 
not to his widow or daughter. This gift over having the effect of con- 
ferring an additional benefit on existing donees was held valid.® It will 
be observed that the dispositions referred to are not made subject to 
section 26, since the condition, which is precedent as re*gards the later, 
acts in defeasance of the prior interest; it muLt therefore be con- 
strued strictly like all conditions subsequent. ' 


29. An ulterior disposition of the kind' contempla- 
Fuifiipiont of con- *6^ by the last preceding section cannot 
flition sabBequent. take effect unloss the condition is strictly 

fulfilled. 


Illustration. 

A transfers Its. 600 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor or marricB without C*s consont, the 
Hh. .500 shall go to D. B marries when only If years of age, without C*s consent. 
The transfer to D takes effect. 


Commentary* 

This section corresponds with section 119 of the Indian Succession 
Act and the illustration with that there given as illustration (c). As 
noticed above, it is a general rule of English law that conditions subse- 
quent which are intended to defeat vested interests are to be construed 
strictly.® 

Prior disposition 30 . If the ulterior disposition is not 
"aUd% “ot'^nitofor vuM, the prior disposition is not affected 

disposition. 

Illustration, 

A transfers a farm to B for her life, and, if she do not desert her husband to 0. 
B is entitled to tho farm during her lifo as if no condition had been inserted. 

C omment ar y . 

This section corre^nonds with section 120 of the Indian Succession 
Act. The ulterior disposition may fail, either because the condition on 
which it depends is not valid within the meaning of section 32 or for 
other reasons, e.gi., because it too remote, or because it oficiids against 

1 Masoykv. Pergusson, I. h. R., 4 Cal., 304. 

2 Soorjeomoney v. Denobuiido, 6 Moo. I. A., 533, seo note to section 21. 

8 Claveriug v. Ellison, 3 Drew, 451; sco ante p. 71. 
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section 13. If a condition subsequent is either illegal or impossible 
(section 25) it is inoperative, in other words the grant is absolute or 
unconditional. With reference to the ulterior disposition the condition 
is a condition prededent, and that jlisposition fails according to the 
provision of section 25. Illustrations of such conditions are given 
under section 120 of the liudian Succession Act. 

31. Subject to the provisions of section twelve, on a 
Condition that. * transfer of property an interest therein 

tI>Tavt*ciicct\n bc Created with the condition super- 

happenT“o“ addea, that it shall cease to exist in oaae a 
does not happen. ^ Specified Uncertain event shall happen, or 
in case a specified uncertain event shall not happen. 

Illu8iration9» 

fa) A transfers a farm to B for his life, with a proviso that, in ease B outs 
down a certain woo 1, Llio transfer shall cease to have any effect. B cuts down the 
wood. IIo loses his life-interest in thi& farm. 

(6) A transfers a farm to B, provided that, if B shall not go to England within 
three years after ibo date of the transfer, his interest in the farm shall cease. B 
does not go to England within tho term prescribed. His interest in the farm ceases. 

Commentary. 

This section corresponds with section 121 of the Indian Succession 
Act. Provided that the condition is not the grantee’s becomixig insol- 
vent or endeavouring to transfer or dispose of the property,*- it may be 
granted subject to a condition subsequent, affirmative or negative. It 
must be added that a condition subsequent can only operate within the 
limits prescribed by the rule against perpetuities and subject to the rule 
contained in section 23. 

32. In order that a condition that an interest shall 

Snch conditiop to exist may be valid, it is necessary 

must not bo invalid. event to which it rdates be one 

which could legally constitute the condition of the creation 
of an interest. 

Commentary. , 

This section corresponds with section *122 of the Indian Snocession 
Act, and lays down the rale that a condition will fail to operate onless it 

1 Subject to tho provisions with regal'd tu abboluto iuterostfl and leases, in 
sections 11 and 12 respectively. 



*76 FULFILMENT OF CONDITIONS. i[CH. II., 

possesses the Ic^al attributes required by sccton 25 for a valid con- 
dition precedent. 


33. Where, on a transfer of property, an interest 


Transfor condi- 
tional oil perform- 
ance of act, no time 
beiufj sxiccified for 
performance. 


therein is efreated subject to a condition 
that the person takjng it shall perform a 
certain act, but no time is specified for the 
performance of the act, the condition is 


broken when he renders impossible, permanently or for an 
indefinite period, the performance of the act. 


f 

O omm en tar y • 


This eection corresponds with section 123 of the Indian Succession 
Act, and may bo compared with section 34 of the Contract Act, which 
provides that whore the event upon which a contract is contingent is the 
future conduct of a living person it ’shall be considered to become 
impossible, when he does anything which renders it impossible that he 
should act in the manner contemplated within any definite time, or 
otherwise than under further contingencies. The case supposed is one 
where a condition precedent and afifirmative is imposed. The grant 
fails when the performance of the condition has been prevented by the 
person interested in the performance, i.e., by the intended grantee ; see 
the illustrations appended to the corresponding section of the Indian 
Succession Act. 


34 . Where an act is to be performed by a person 
either as a condition to be fulfilled before 


Transfer condi- 
tional on perfor- 
mance of act, time 
being specified. 


an interest created on a transfer of pro- 
perty is enjoyed by him, or as a condition 
on the non-fulfilment qf which the interest 


is to pass from him to another person, and a time is speci- 
fied for the performance of the act, if such performance 
within the specified time is prevented by the fraud of a 
person who would be directly benefited by nouifulfilment 
of the condition, such further time shall as against him be 
allowed for performing <the act as shall be req>uisite to 
make up, for the delay 'caused by such fraud. But if no 
time is specified for the performance of the act, then, if 
its performance is by the fraud of a person interested in 
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the non -fulfilment* of the condition rendered impossible or 
indefinitely postponed, the condition shall as against him 

be deemed to have been fulfilled. 

» 

• 

Commentary. 

This section, except *the proviso, corresponds with section 124 of 
the Indian Succession Act. The case supposed is one in which the ful- 
filment of the condition, whether precedent or subsequent, is prevented 
by the person interested in its non-fulfilment. In such a case the non- 
fulfilment of ’the condition is excused, or the condition is discharged. 

It is on the principle that^ no man is sufiored to take advantage of his 
own wrong that relief is thus given to the party to whose interest it is 
that the condition should be fulfilled.^ 

Election. 

* 35, Where a person professes to transfer property [i] 
Election when whioh he^has no right to transfer, and as 
ncoeseary. Same transaction confers any 

benefit on the owner of the property, such owner must elect 
either to confirm such transfer or to dissent from it ; and 
in the latter case he shall relinquish the benefit so confer- 
red, and the benefit so relinquished shall revert to the 
transferor or his representative as if it had not been dis- 
posed of, subject nevertheless, 

where the transfer is gratuitous, and the transferor has, 
before the election, died or otherwise become incapable of 
making a fresh transfer, 

and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed trans- 
feree the ambunt or value of the property attempted to be 
transferred to him. 

Illustrations. 

* 

The farm of Snltanpur Is the property of C and worth Rs. 800. A by an instru- 
ment of gift professes to transfer it to B, givhag by the same instmmpnt Rs. 1,000 to 
C. 0 eleots'lbo retain the farm. He forfeits th^gift of Rs. 2,000. 

In the same case, A dies before the election.* Ilis representative ,mu6t, oat of 
the Rs. 1,000, pay Rs. 800 to B. 


1 Edwards Aberayron Mutual insurance Society, 1 Q. B. D., 563. 
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[2] The rule in the first paragraph of *fchis section applies 
whether the transferor does or does not believe that which 
he professes to transfer to be his own. , 

[3] A person taking no benefit directly under a transaction 
but deriving a benefit under it indirectly, need not elect. 

[4] A person who in his one capacity takes a bo}iefit under 
the transaction may in another dissent therefrom. 

[ 5 ] Esecejjiion to the last precedi/iuj four rules.^Wheve a 
particular benefit is expressed to be conferred on the owner 
of the property which the transferor profess6Si.to transfer, 
and such benefit is expressed to be in lieu of that property, 
if such owner claim the property, he must relinquish the 
particular benefit, but he is not bound to relinquish iiny 
other benefit conferred upon him by the same transaction. 

t 

[C] Acceptance of the benefit by the person on whom it is 
conferred constitutes an election by him to confirm the 
transfer, if he is aware of his duty to elect and of those 
circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives en- 
quiry into the circumstances. 

[7] Such knowledge or waiver shall, in the absence of evi- 
dence to the contrary, be presumed, if the person on whom 
the benefit has been conferred has enjoyed it for two years 
without doing any act to express dissent. 

[8] Such knowledge or waiver may be inferred from any 
act of his which renders it impossible to place, the persons 
interested in the property professed to be transferred in 
the same condition as if such act had not been done. 

UluBtration. 

A transfers to B an estate to whiph C is entitled, and as part of the same transao- 
tion gives C a coal-mine. C takes possession of tho mine and exhausts it. lie has 
hereby confiriLied the transfer of the estate to B. 

[9] If he does not within one year after the date of the 
transfer signify to the transferor or his representatives his 
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intention to confirm or to dissent from the transfer, the 
transferor or his representatives may, upon the expiration 
of that period, require him to make his election ; and if he 
does not comply with such requisition within a reasonable 
time after he has received it, he shall be deemed to have 
elected to confirm the transfer. 

In case 0^ disability, the election shall be postponed [lO] 
until the disability ceases, or until the election is made by 
some competent authority. 

^ Oommentary* 

This section corresponds with sections 167 to 177 of the Indian Suc- 
cession Act. 

• Note 1« The doctrine of election has for its purpose to carry out the 
intention expressed by the grantor in the instrument 
d^Uonrests!^'^^^'^^^ grant, aud it rests on the principle that “ there is 
“an implied condition that ho who accepts a benofit 
“ under an instrument must adopt tho whole of it, conforming with all its 
“ provisions and renouncing every right inconsistent with them.*’^ The 
doctrine is most frequently applied to cases of wills, but this section 
agrees with English law in declaring it to be also applicable to cases of 
disposition inter vivos.* It thus operates generally to prevent a person 
whoso property another attempts to transfer from taking a benefit under 
any instrument or transaction, in which such transfer is attempted, 
without acquiescing in it. Lord Redesdale expressed the rule in tho 
following words ; — 

The general rule is that a person cannot accept and reject the same inalni- 
“ ment, and this is the foundation of the law of election, on which Courts of equity 
“ in particular have grounded a variety of expressions in cases both of deeds and of 
** wills, though principally infeases of wills, because deeds bcuig generally mailers 
*' of contract, the; contract is not to bo interpreted otherwise than as the coobid. 

“ oration which is expressed requires.*’ ® 


1 StreatQeld v, Streatfield, 1 W. & T. L. 0., 6th ed.t p. 397, where the English 

cases on the subject are collected; see also Mangaldas v. Ranch hoddas, 1. L. R., ] 
Bom,, 438, where the doctrine of election jvas applied in the case of the will <if a 
Hindu widdw purporting to dispose of land inherited from her husband ; bee llau- 
t^anna v. Atchanna, 4 Moo. I. A., 103* , 

2 Green v, Green, 2 Mer,, 86, and cases next cilod* 

3 Birmingham v. Kirwan, 2 Sob Lef., 449; .see Codrington v. Lindsay, L R., 
& Ch,, 578, where Lord Selborne collects the various authorities as to deeds. 
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The same principle has frequently been enunciated in Indian cases. 
As it is for the purpose of effectuating the intent of the grantor that the 
grantee is put to his election, it would naturally follow that the grantor 
might, by declaring his intention that the doctrine of • election should pot 
operate, relieve the grantee from the obligation which it involves. Ac- 
cordingly in England it has been said that “|While the general and pre- 
“ sumed intention (of the grantor) is not repelled by sfiowing that the 
circumstances which in the event gave rise to the election were not in 
“ the contemplation of the author of the instrument, if' is evident in prin- 
“ ciple that it may be repelled by the declaration in the instrument itself' 
of a particular intention inconsistent with the presumed general inten- 
tion.”® Although in the present section therfi are no words providing for 
such a case, it can hardly be doubted that a transferor i&ay by the use 
of apt words exclude the operation of the section as he may in the case 
of any other rule of construction founded on the supposed intent of the 
party making the instrument. It is only where rules founded on pqblio 
policy are concerned that parties cannot by change of expression with- 
draw the case from their operation.® , 

It is not as between several dispositions contained in the same 
instrument that a case for election arises, but as 
between one claim in virtue of, and another without 
and adverse to, the transaction or instrument in 
question. Thus in a recent case it was held that no election need be 
made by beneficiaries under a will between one clause in the instrument 
and another clause in the same instrument.^ Further, no case of 
election arises where the benefit conferred on the owner of the property 
attempted to be disposed of is the payment of a debt duo to him from 
the transferor.® The most important exceptions from the operation of 
the doctrine are contained in the remaining paragraphs of the section. 
As would appear from illustrations (b) and (c) to section 169 of the 
Indian Succession Act, where the illustration to this section is also 
given, the doctrine of election is applicable to contingent interests under 
a will,® and it may be presumed to apply to them similarly in cases 
within the purview of this Act. 


1 Forbes Amceroonifisa, 10 Moo. I, A., p. 340 ; see also Shah l^okliun Lall v 
Baboo Kishen Singh, 12 Moo. I. A., p, 186. 

2 In re Vardon’s Trust, 31 Oh. D., pp. 276, 297 j Cooper v. Cooper, L. R , 7 H. L., 
53 j Smith v. Lucas, 18 Ch. D., 631 ; Hamilton v. Hamilton, [1892] 1 Ch.? 400. 

3 BollaifS V. Bellairs, L. R.J i3 Eq., p. 516. 

4 Wollaston V. King, L. R., 8 Eq., 166; Wallingor v. Wallinger, L. E., 9 Eq., 301. 

5 Kidney v. Conssmaher, 12 Vos., 136. 

*6 Webb V. Shaftesbury, 7 Ves,, 480. 
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Where a case for election has arisen, the election of a person hav- 
ing a prior interest does not bind another entitled in remainder and 
similarly where each member of a class has a distinct right of election, 
none is bound by the decision of the majority.® The rules as to the 
manner and conditions of election are* given in the last paragraphs of the 
section. ^ 

The proviso corresponds with section 168 of the Indian Succession 

Act. * 

In declaring the results which ensue on an election being made 

Effect of election instrument or transaction in question, 

against the instru- the seption departs materially from the rules laid 

down in English Courts. Where the transfer is 
gratuitous anrf'tho transferor has before the election become incapable 
of making a fresh transfer, the case is closely analogous to that of 
a will; it is accordingly governed by the same rules and the disap- 
poiilted transferco has a claim for compensation. And in every case 
where he has given consideration for the transfer, which is defeated 
by Iho election, the matter is bne of contract and he similarly has a 
consequent claim for compensation. Subject only to these claims, it is 
hero provided that the interest which the person who, being put to his 
election and preferring to retain his own property, declines to accept, 
“ shall revert to the transferor or his representatives as if it had not 
been disposed of.” In this respect the Act, like tho Indian Succession 
Act, reproduces the view which was expressed in the earlier English 
caseq as to tho results of an election hostile to the instrument or transac- 
tion. By tho modern cases however it has long been settled that a donee 
by electing against the instrument does not incur a forfeiture of the benefit 
conferred on him by it, but is merely bound to make compensation out 
of it to tho person disappointed by his election. The result of tho cases 
has been stated in these terms ; — “ 1st. That in the event of election to 
“ take against the instrument Courts of equity assume jurisdiction to 
“ sequester tho benefit intended for the refractory donee in order to secure 
“ compensation to those whom his election disappoints. 2nd. That tho 
“surplus after compensation docs not devolve as undisposed of, but is 
“ restored to the donee, the purpose being satisfied for which alone tho 
“Court controlled his legal right.”® 

This section contains no provision ^corresponding with section 170 of 
the IndiaUf Succession Act : the principle which that section embodies 

• 

1 Long V, Long, 5 Ves., 445 ; see also Hutchison v. Skelton, 2 McQ., H, L. 0., 492* 

2 Fytche v. Fytohe, L. B., 7 Bq., 494. 

8 See note to Gretton v. Haward, 1 Swanst., 433. * 

11 
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is however implied in the present paragraph. That section is as fol- 
lows ; — 

"A bequeai; for a man's benefit is, for the purpose of election, the same thing as 
a bequest made to himself.’* ® 

And in the illustration appended io it, the benefit is conferred by the 
creation of a trust for the payment of debts dpe from the person put to 
his election. 


Note 2. This paragraph corresponds with section 169 of the Indian 
Succession Act. There must be deduoible from the 
frawT/eror thinks he instrument itself a clear intention to dispose of 

is dealing only with property in fact belonging to the person whom it is 
his own ^operty» r r < 

attempted to put to his election ; but it is not neces- 
sary to prove that the transferor was aware that it was* 'not his own.' 
Thus if the attempted transfer is by way of the exercise of a power, as 
if it were general, when it is in fact limited, it is not necessary in order 
to raise a case for election that the donee of the power should have 
known that he was not exercising it properly. 


No election arises 
token henejit is given 
indirectly ; 


Note 3. This' paragraph corresponds with 
section 171 of the Indian Succession Act, to which 
the following illustration is appended : — 

** The lands of Sultanpur are settled upon G for life, and after his death upon 
D, his only child. A bequeaths the lands of Sultanpur to B and 1,000 rupees to 0. 
** C dies intestate shortly after the testator and without having made any election. 
** D takes out administration to 0, and as administrator elects on behalf of G*8 
estate to take under the will. In that capacity he receives the legacy of 1,000 
« rupees and accounts to B for the rents of the lands of Sultanpur which accrued 
“after the death of the testator and before the death of G. In his individual 
** character he retains the lands of Sultanpur in opposition to the will.** 


The rule is usually illustrated by the case of Lodi/ Cavan v. Pulteney,* 
In this case a lady elected to take a certain estate under a will which 
purported to dispose of her property and that of her husband ; and it 
was held that the benefit which the husband consequently took as tenant 
by the curtesy did not raise a case for his election. Qere the benefit 
taken by the husband was clearly both indirect and derivative. 

In the cases contemplated by this paragraph the person who derives 
the indirect interest dees so by reason of an incident to tbe property 
belonging to the person through whom it is derived, and it is thus not a 
benefit conferred by the person professing to transfer property which 
he has no right to transfer on the owner of such property within the 
meaning of the first paragraph of this section. 


, 1 OeuttB V. Acwortb, L. B., 9 £q., 619; In re Brooksbank, 84 Oh. B., 160. 
3 2 Yes., Jun., 644 $ 8 it., 884. 
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Note 4# This paragraph corresponds with section 172 of the Indian 

or to a person in a Succession Act, to which the following illustration 
second capacity. appended 

** The estate of SAltanpur is settled on A for life, and after his death upon B. A 
“ leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to 0, 
who is B’s only child. B di^ intestate, shortly after the testator, without having 
made an election. C takes out administration to B, and as administrator elects to 
keep the estate of Sultanpur in opposition to the will, and to relinquish the legacy 
**of 2,000 rupees. C^may do this, and yet olaim his legacy of 1,000 rupees under 
« the will.” 

Of course trustees, administrators, Ac., may elect in one way for their 
beneficiaries, Ac., and in, another for themselves. Strictly speaking, 
however, they^do not as a rule take any benefit when acting as such 
trustees, Ac., and this paragraph was probably inserted for the purpose 
of removing all doubt as to the applicability of the rule in Oavom v. 

PuUeney.^ 


Note 5t This paragraph corresponds with the exception to sec- 
tion 172 ofjthe Indian Succession Act, to which the 

Exception. 

following illustration is appended; it is also in 
harmony with the English rule.* 

** Illustration , — Under A*s raarriage>s6ttlement his wife is entitled, if she Burtives 
** him, to the enjoyment of the estate of Sultanpur daring her life. A by his will 
** bequeaths to his wife an annuity of 200Z. during her life in lieu of her interest in the 
** estate of Sultanpur, which estate he bequeaths to his son. He also gives his wife a 
legacy of 1,0002. The widow elects to take what she is entitled to under the settle- 
** znent. She is bound to relinquish the annuity, but not the legacy of 1,0002.” 


Note 6» This paragraph corresponds with section 173 of the Indian 
Succession Act. In the first of the illustrations 
appended to that section the person to eleot not being 
aware of his right to the property bequeathed away 
from him, took the benefit conferred on him and in the second, he bad 
been misinformed by the executors as to the value of the bequest to 
himself, and ^consequently he had in both cases allowed the other 
beneficiary to take possession under the will. In neither case had he 
duly confirmed the bequest to the other beneficiary. 


1 2 Yes., Jun., 544 ; 3 i&., 384 : for the case where one of the claims of the person 

put to his election is under letters of administration, see Grissell v, Swinhoe, L. B., 
7 Bq., 291, explained in Cooper v. Cooper, L.* B., 6 Oh., p. 21 $ 8.C., L. B., 7 H. L., 
pp. 63, 75. • ‘ . 

2 East V, Cook, 2 Yes., Sen., 30, cited and commented on by James, in 
Wilkinson v. Dent, L. B., 6 Oh., 341. 

8 Padbnry v. Clark, 2 Mac. & G., 298. 
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An election may be either express or implied', and if it has been made 
under a misconception it may be revoked.^ In order to presume an 
election from the acts of any person, he must be shown to have been 
aware of his duty to elect,* and, it seems, to have intended to perform it, 
and to have had full knowledge of such matters as the value of the 
different properties and his own rights in reftpect of them,* unless he 
can be said to have waived the inquiry which would have resulted in 
such knowledge. It should be added that generally acts of implied 
election, which bind the person put to his election,' will also bind his 
representatives but, if the election has not been explicitfand the other 
party can be placed in the same position as if the benefits had not been 
accepted, the representatives may renounce *the benefits and elect for 
themselves.^ Once fully made, an election is final.® ‘ 


Note 7# This paragraph corresponds with section 174 of the Indian 
Where the interest Succession Act. In case of one or both of the two 

is reversionary, properties being reversionary, it would seem ‘that 

the period of two years will not begin to run before both fall into posses- 
sion, as until then they cannot be enjoyed.^ 

Note 8. This paragraph corresponds with section 175 of the Indian 
Election by con- Succession Act. The rule here set out may bo re- 
ferred to the general principle of English law that a 
contract cannot be avoided where it has become impossible for the 
parties to be placed in the same position as if it had never been made.® 


Noto 9. This paragraph corresponds with section 176 of the 
Indian Succession Act. In England no time is fixed 
Time for electioum within which an election must be made. 

But when a time is specially limited the person, who should elect and 
fails to do so within that time, is deemed to have elected to take against 
the instrument. ® 


1 Kidney v. Gonssmaker, 12 Yes., 136; Worthington v. Wigington, 20 Beav.,67; 

rribliovaudas v. Smith, 1. L. K., 20 Bom., 316. r 

2 Briscoe o. Briscoe, 7 Ir. £q. B., 123. 

3 Wilson V. Thorubnry, L. R., 10 Oh., 239; Worthington v, Wigington, supra, 

4 Dewar v, Maitland, Lj R«, 2 Eq., 834. 

5 Dillon V, Parker, 1 Swanst., 385. 

6 See Scarf v. Jardine, 7 App. Gas., p. 360, and note to section 112. 

7 Padbury v, Clark, 2 Mac. & G., 298. ^ 

8 Streatlicld v. Streatfield, 1 W. & T. L. C., Oth ed., p. 431 ; Syud Taleb Hossein 
V. Shaikh Ameer Bnksh, 22 W. B., 259; Muhammadl Mohidin v. Ottayil Ummache, 
1 Mad. H. C., 390. 

9 Strcatheld v. Streatfield, 1 W. & T. L. 0., 6th ed., pp. 420, 429 ; and see 
'decree, 1 Swanst., 447. 
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Note 10. This paragraph corresponds with section 177 of the 
Indian Succession Act. 

Apportionment. 

36. In the absence of a contract or local usage to 
. , the contrary, all rents, annuities, pensions. 

Apportionment « of ^ ^ ^ ^ 

periodical payments dividends and Other periodical payments in 

on (letormination of • , ^ t/ 

interest of person the nature of incooie shall, upon the trans- 

entitled. « 

^ fer of the interest of the person entitled 
to receive such payments, be deemed, as between the trans- 
feror and the transferee, to accrue due from day to day, 
and to be a])portionable accordingly, but to be payable on 
the days' appointed for the payment thereof. 

• Commentary. 

In this section the provisions of the English Apportionment Act of 
1870' are expressed in a condensed form. There is no definition in the 
present Act, or in the General Glauses Act, of the terms rents, annuities, 
pensions, dividends. The above statute defines annuities to include 
salaries, and dividends to include all payment made out of the revenue 
of trading and other public companies, but not payments in tbo nature 
of a return or reimbursement of capital and it has been held that the 
profits of private companies are not within the purview of the clause.* 
Questions may arise as to the extension to be given to the words ‘ periodi- 
cal payments in the nature of income.’ If they mean ‘ payments coming 
due at fixed periods,’ a case decided under a previous Apportionment 
Act, in which the latter expression is used, may be cited as establishing 
that this section does not apply to such payments as royalties payable 
under mining leases in respect of the ore as it is raised from the mine.* 
Under the same Act it was held that dividends payable by a Joint Stock 
Company did not come within its operation.® On the other hand it is 
conceived that Ihis section, like the statute of 1870, is applicable to such 
salaries as are susceptible of assignment.* 

1 33 & 34 Vic., c. 36. 

2 Such payments of course are not ‘ in the nature of income/ but it seems that 
bonuses are^o ; see Plumber v. Neild, 6 Jar., S., 629. 

3 Carr v. Griffith, 12 Ch. D., 655. 

4 St. Aubyn v, St. Aubyn, 1 Drew. & S., 613*} S.C., 30 L. J., Gh.,?9l7) decided 
under 4 & 5 Will. IV., o. 22. 

6 In re Maxwell’s Trusts, 1 H. & M., 610. » 

6 See ante p. 35. 
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The apporMonmeni is, in the first place, to operate only as between 
the transferor and the transferee, and the person liable to make the 
payment remains liable for the entire sum payable to the person who 
would be entitled to it if there were no apportionment.^ The transferor 
and transferee cannot separately resort to him, each for an apportioned 
part of the rent, &o. The purchaser from a lessor is entitled to recover 
from the lessee the entire arrear of rent falling due a^ter the date of 
the transfer.® If before the transfer of property subject to a lease, the 
transferor has agreed with the lessee to take rent^ in advance for a 
certain time, the transferee would take subject to such i^greement and 
there would be no apportionment. For the time fixed the lessee would 
be under no liability to the transferee.® 

Interest payable in respect of money lent is not mei.tioned in this 
section, because in its nature it accrues due from day to day and there- 
fore does not need to be apportioned.® 

The apportionment of annuities on death is provided for in, the 
Indian Succession Act, Part xxxri. 


37. When, in consequence* of a transfer, property is 
A .. . . divided and held in several shares, and 

beneiit of obligation thereupon the benefit of any obligation 

On Beverauce. , i -i 

relating to the property as a whole passes 
from one to several owners of the property, the correspond- 
ing duty shall, in the absence of a contract to the contrary 
amongst the owners, be performed in favour of each of 
such owners in proportion to the value of his share in the 
property, provided that the duty can be severed and that 
the severance does not substantially increase the bur- 
den of the obligation; but if the duty cannot be severed, 
or if the severance would substantially increase the burden 
of the obligation, the duty shall be performed for the 
benefit of such one of the several owners as they shall 
jointly designate fqr that purpose : 

^ Provided that no person on whom the burden of the 
obligation lies shall be answerable for failure to jlischarge 

1 Satyctadra v. Nilkontha, 1. !l. K., 21 OaU, 383. 

2 See Beotiona 8 and 109. 


« 3 Ghooramun v. Museamat.Patoo Kooer, 24 W. B., 68. 
4 See Beotion 8« 



APPORTIONMENT. 


87 


SECT. 87 .] 

it in manner provided by this section, unless and until he 
has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricul- 
tural purposes unless and until the Local Government by 
notification in the O^cial Gazette so directs. 

* Illustrations, 

(a) A soils to B, Q and D a house situate in a village and leased to E at an 
annual rent of Bs. JO, and delivery of one fat sheep, B having provided half the 
purchase-money and G and D one-quarter each. E, having notice of this, must pay 
Bs. 15 to Bs.^7i to C, and Ba. to D, and must deliver the sheep according to 
the joint direction of B, C and D. 

(b) In the same case, each^house in the village being bound to provide ten days* 
labour each yea’%^on a dyke to prevent inundation. E had agreed as a term of his 
lease to perform this work for A. B, C and D severally require E to perform the ten 
days’ work due on account of the house of each. E is not bound to do more than 
ten days* work in all, according to such directions as B, 0 and D may join in giving, 

• 

Commentary. 

On the partition of property which is held subject to a lease, or 
when a transfer of part of such property takes place, 
a under several persona who become entitled to the rent 

primd facie take it in shares proportionate to their 
interest in the property. In order that they should have the benefit of 
this right, a corresponding severance of the obligation on the part of the 
person liable to make the payment is necessary, and according to the 
section this severance is to follow on reasonable notice of the severance 
of the tenure being given to the person bound to pay. 

The rule previously in force as laid down by the Full Bench in 
Calcutta^ was not quite the same. It was held that, on the sale of a 
fractional share of a tenure let out to a tenant in its entirety, the tenant 
was justified in paying the rent to the persons jointly entitled, until the 
purchaser took steps to effect an apportionment of the rent, and that 
such apportionment, if not amicably effected, might be enforced by suit. 
Now under the 'section it would seem that, on a mere notice of Ihe sever- 
ance without notice of the transferee’s intention to demand his proportion- 
ate share of the rent separately, an obligation to pay such share would 
arise. In the Full Bench case the suit was dismissed because the 
purchaser had not taken any proper ste^s to make arraugemonts with the 
tenant, or Jto obtain an apportionment o^» the rent. In a suit for the 
apportionment of the rent all the co-shar^rs should be made parties.^ 

1 lahwar Chunder v. Bamkrishna, 1. L. B., 5 Cal., 902 ; Lootfulhuck v. Gk>pee 
Ohunder, ib., p. 941 ; and see Bam Nath v. Goudee, 10 W, B., 441* ' 

9 Ishwar Chunder v. Bamkrishna, supra. 
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Other obligations. 


Case not under the 
section^ 


Other cases of obligations, the benefit of virhfch relates to property 
are given in the note to section 40. The Easements 
Act^ makes similar provision for the case of appor* 
tionment on division of the dominant heritage. ‘ 

The section provides only for cases where the benefit of the obli* 
gation passes from one ?;0 several , owners of the 
property, and does not apply to those where the 
apportionment of the rent or otlier severance of the 
duty may be desirable in the interests of the persons Ifcible. Thus, for 
instance, where an estate held subject to a single rent or other charge is 
divided among several persons otherwise than by way of sub-demise, 
the latter would be jointly and severally liable to the owner of the rent 
or charge for the entire sum. The rent could not be apportioned on the 
various parcels, and the liability to discharge it severed, without the 
consent of the person entitled to enforce the obligation. In a case 
where certain villages, composing a maganam or sub-division, which 
had been granted in perpetuity by a zemindar at a fixed rent, came 
into the hands of various purchasers finder decrees obtained against 
the heirs of the grantee, and the zemindar sued those purchasers as 
being jointly and severally liable for the rent of the maganam^ the 
Court apportioned the rent due on the magart,am upon the several vil- 
lages and decreed payment of proportionate rent by the defendants 
severally. The High Court of Madras upheld this decision, observing 
that there was no foundation for the contention that the defendants 
were jointly and severally liable for the lent and suggesting that 
it might be otherwise in the case of a grant to several persons on 
a single rent like agraharams or dharmasanam villages.* Similarly \ 
the obligation undertaken by a mortgagor is not, on a division of the i 
mortgagee’s interest among several persons, to be taken as severed, so 
that each of the several holders can claim his share of the mortgage- i 
money, see notes to sections 60 and 67. 


(B ). — Transfer of Immoveable PropeHy. 

38. Where any person, authorized only under 
circumstances in their nature viariable to 

Transfer by per- 

son aathorized only dispose 01 imnioveable property, transfers 

under certain cir- ' j x* • i . t. . 

cumstanceB to trans- sucn prc^perty lor Consideration,* alleging 
^ the existence of such circumstances, they 


^ 1 Act V of 1882, section 30. 

2 Bamnad Zemindar v. Bamamany, I. L. B., 2 Mad., 234. 
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shallj as between the transferee on the one part and the 
transferor and other pei’sons (if any) affected by the trans- 
fer on the other part, be deemed to have existed, if the 
transferee, after using reasonable cai-e to ascertain the 
existence of puch circVimstances, has acted in good faith. 

^ Illustration, 

A, a Hindu wid^w, whose husband has left collateral heirs, alleging that the 
property held by he^ as such is insufficient for hor niaiiiteiiance, agrees, for purposes 
neither religioiAa nor charitable, to sell a field, part of such property, to B. B 
satisfies himself by reasonable enquiry that the income of the property is insufficient 
for A’s maintenance, and that •the sale of tho field is nocosaary, and, acting in good 
faith, buys tho f^jld from A. As between B on the ono part and A and tho collateral 
heirs on the other part, a necessity for the sale shall bo deemed to have existed. 

C ommentary . 

• Althongli this part of the Act is not to be deemed to affect any rule 
of Hindu law, the section is, as the illustration suggests, partly founded 
on cases arising* under Hindu Iji/W.^ Tho cases covered by this section 
are those in whicli the vendor, not being ostensible owner nor purporting 
to be absolutely entitled, has, under the circ unis tan ces asserted by him 
to exist, the power to dispose of the property. A trustee, executor, 
mortgagee,® or other persou having a power of sale, might fill the 
character of a persou “authorised to dispose of property under ciroiim- 
“ stances in their nature variable.” It has been hold that all that can 
reasonably be required of a bond fide purchaser for value from a devisee 
on trust for the payment of debts, is that lie shouki apply to tho execu- 
tor, if the devisee is not himself executor, and ask if the necessity for 
the sale has arisen,® Even the pendency of a creditor’s suit does 
not prevent the executor selling the estate to pay debts.* What 
is ‘ reasonable care ’ must of course depend on the circumstances. But 
clearly the purchaser being put to an inquiry must pur.sue it so as not 
to be fixed with notice of the absence of circumstaiicos justifying the 
sale within the meaning of section 3, paragraph 3. 

To the case of purchasers ignorant of the trust and faking from the 
trustee in good faith for value, the section does nob apply. Such 
purchasers. are protected by section 61 of the Indian Trusts Act and 
section 41 of this Act. 

X May no’s Hindu Law, § 323. 

As to the case of mortgagees, see section fj9. ^ 

3 Lewin on Trusts, Sth ed., pp'. 450, 451 ; Bazayct v, Dooll Chund, I. L. K. 

4 Cal., 402 i Greendcr v. DlnHciutoi-h, it., p. 807, 

4 Price v. Price, 35 Cli. D., 207 j sec section &2 as to lis pendeim, * 

12 
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39 . Where a third person has h right to receive 
„ . maintenance, or a provision for advance- 

Transfer where . . 

third person is enti- ment or marriage, from , the profits of 

tied to maintenance. . i i • , • 

immoveable property, and such property is 
transferred with the intention of defeating such right, the 
right may be enforced against the transferee, if he has 
notice of such intention or if the transfer is gratuitous; 
but not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 

Illustration. 

A, a Hindn, transfers Sultanpur to his sister-in-law B, in lien of her olaim 
against him for inaintenanoe in virtue of his having become entitled to her deceased 
husband’s property, and agrees with her that, if she is dispossessed of Snltanpur, A 
will transfer to her an eqnal area ont of such of several other specified villages in 
his possession as she may elect. A sells the specified villages to C, who buys in 
good faith, without notice of the agreement. Ji is dispossessed of Sultanpur. She 
has no claim on the villages transferred to C. 

Commentary. 

The ri^ht of the third person protected by this section is neither 
a proprietary right in the land nor a I’ight arising ont of contract, not 
amounting to an interest in immoveable property, such as is mentioned 
in the second paragraph of section 40. Except that the right cannot he 
made to avail generally against the property of the person subject to 
the obligation, it would be dilficult to distingaish it from the right of an 
ordinary creditor, for which provision is made in section 53. It has 
been decided that a person entitled to maintenance under Hindu law 
does not by virtue of that right alone acquire any lien on the family 
property in the hands of the persons holding it, and that therefore his 
claim cannot bo enforced against an alienee for value of the property ; 
it is only when the purchaser takes with notice of the vendor's intention 
to defeat the claim to maintenance, that the property can be made liable 
in his hands. ^ But when a decree has been made charging certain 
property with maintenance, the decree- bolder acquires a lien on that 
property available against any person in whose hands it may be." A 
distinction which the illustration fails to mark, is drawn between an 

— ■ — — . 

1 Mayno’s Hindu Law, § 4iq, et seq. 

2 LakshUian v. Satyabliarnabai, I. L. R., 2 Bom., p. 494; secus if the decree 
is personal, Adhiraneo v. Sliona, I. L. B., 1 Oal., 365 ; JMuttia v. Virammal, I. L. R., 
XO JM.ad., 283, To enforce the charge a suit must be brought,, see section 100 and note. 
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alienee who, merely kilbwing of the widow’s claim, is not aware that 
any wrong will be wrought upon her by the sale, and the alienee who 
has “notice of the existence of a claim likely to be iiijustly impaired 
“by the proposed transaction.” If, the alienation is voluntary, the 
widow’s right to follow the property is clear. But against a purchaser 
for value, sometjiing moreHhan mere notice of the claim, namely, the 
absence of hona fides, has also to be proved. On the principle involved 
in this section, it seems that an alienation by a husband of property in 
respect of which his wife is entitled in equity to a life-interest, would be 
set aside only if it be made by him fraudulently with a view of defeating 
that interest, or to a gratuitous transferee.^ 

Of the same character with the rights protected by this section, is 
the right of a creditor against the property of his deceased debtor. He 
has no absolute right to follow it into the hands of strangers. But ho 
is entitled to do so against a purchaser who is proved to have known 
“ that there were debts of the ancestor or testator left unsatisfied, and 
“also that the heir or devisee to whom ho paid his purchase-money, 
“intended to apply it otherwise than in the payment of such debts.”* 
Pontifex, J,, lays down this proposition as equally true here and in 
England. 

* Provision for marriage’ presumably has reference to the expenses 
enjoined by Hindu law for the marriages of the unmarried female 
members of the family, such expenses, like those to be incurred for 
certain ceremonies, being spoken of with maintenance as charges on the 
inheritance.® ‘Advancement* is doubtless used in the English sense 
pre-supposing therefore a settlement or a will. 

! 40 . Where, for the more beneficial enjoyment of his [1 

own immoveable property, a third person 
tiTO*' 1 iripMing'fe- independently of any interest in the 

*** immoveable property of another or of any 
* easement thereon, a right to restrain the 
enjeyment of the latter property or to compel its enjoy- 
ment in 9 . particular manner, or , 


1 Tidd V. Lister, 10 Hare, 140 ; Murray v. Elibank, 2 W. &. T. L. 0., Oth e(l», 

pp. 493, 51H. • 

2 Greender v. Mackintosh, I. L. R.# 4Cal., p. 907, following Corser v Cartwright, 
L. R., 7 H. L., 731; see also West of England Bank v, March, 23P Ch. D., 138 j 
Bazay-et v. Dooli Chund, 1. L. R.. 4 Cal., 402. 

3 Lakshman v, Saraavatibai, 12 Bom* H. C.|(^p. 77. 
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where a third 

or of obli^^atioa an- 
nexed to ownership, 
but not amount- 
ing to interest or 
easement. 


person is entitled to tl!e benefit of an obli- 
fifation arising out of contract and annexed 
to the ownership of iramaveable property, 
but not anfounting to an interest therein 
or easement thereonj; 


such right or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitous transferee of the 


property affected thereby, but not against a'trjinsferee for 
consideration and without notice of the right or obligation, 
nor against such property in his hands. 


Illustration. 


A contracts to sell Sultanpur to B. While the contract is still in force, 
ho sella Sultanpur to C who lias notice of the contract. B may enforce the 
contract against C to the same extent as against A, 


Commentary. 

Note 1 « The right hero provided for is^tho same as that to which 
the proviso to section 11 refers. It may bo acquired 
oy lawd contract, as for instance, where the owner of 

property, while selling part of it, exacts from tho 
purchaser a covenant that he will not use the part so purchased in any 
but a particular way. Only against purchasers witli notice of such 
covenant, could he enforce tlie terms of it. Tho leading case on tho 
point is Tulk v. Moxhay,^ which established that such covenants as those 
in question are valid otherwise than as merely personal covenants 
between the original parties, in spite of the rule against perpetuities. 
There the plaintiff, being owner of a vacant piece of ground called 
Leicester Square and of several houses siirx’ounding it, sold * Leicester 
Square to one Elwes, he covenanting that ho would keep the ground 
•* in its then form, in an open state, uncovered with buildings.” The 
defendant who had become purchaser of the Square, though lie admitted 
notice of this covenant, declared his intention to build upon it, and 
thereupon a bill was filed against him by tho plaintiff who still retained 
several of the adjoining houses. Lord Cottenham, giving judgment for 
the plaintiff, said : — 

“ That this Court has jurisdiction to enforce a contract between the owner of land 
“ and his neighbour purchasing ivparfc of it, that the hitter shall either use or abstain 
*^from using ft in a particular way, is what 1 never know disputed.” 


1 2 Philh, m j S.C., 11 Beav„ 571, 
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And he procecded«to rule that a third person purchasing from the 
original vendee is in the same position : — 

‘‘ If an equity is attached to tho property by the owner, no one purchasing with 
“ notice of that equity«can stand in a different situation from the party from whom 
ho purchased.*'^ ■* 

Where the covenant i^made by the vendor for the common benefit 
of those who purchase the estate in lots, he is regarded as a trustee in 
respect of the covenant for their benefit. Each of them can therefore 
compel its observaTace as if he wcie an equitable assignee of it- “ Each 
“ has an equitjjble right,” it has been said, “ to enforce against the other 
“ the obligation stipulated for in his interest and serving as a part of his 
“ inducement (as tho other knew) to the contract.” ® In a recent English 
case it was lai<J down that ; — 

“ When an estate is pnt up for sale in lots* subject to a condition that restrictive 
“ covenants arc to be entered into by each of the purchasers with tho vendor, and tho 
“vendor is intending at that sale to sell the whole of tho property, the question 
whfither it is intended that each of the purchasers shall bo liable in respect of those 
“ restrictive covenants to each of tho other purchasers, is a question of fact to be 
“ determined by tho intoation of tho vendor and the purchasers.” 

And it was added that if the vendor does not reserve any part of tho 
estate himself, that is almost if not quite concliisivo that the covenants 
which ho takes from the purchasers are intended for the benefit of each 
purchaser, who can tlierefore in a Court of equity insist on their fulfil- 
ment by the others without introducing the vendor into the matter, * 

Tho principle that a purchaser of a property from another, with 
knowledge of a previous contract lawfully made by him with a third 
person to use the property in a particular way, shall not to the damage 
of the third person and in opposition to the contract use the property in 
a manner not allowable to the eellei*, has been extended in England to 
cases not falling within the proviso to section 11. For instance, where 
the defendant bought land with notice of a covenant entered into by his 
vendor with the plaintiff to the effect that, if any beer-shop were erected 
on the land, the plaintiff, his heirs and assigns, should have the exclusive 
right of supplying beer, and the plaintiff, alleging that he had always 
been ready and willing to supply good beer at a fair price, complained 

• 

1 2 Phill* p. ^?78 ; see also McLean v. McKay, L. R., 5 P. 0., 327 j see note 2 to 
section 11. 

2 Ooovcyji V. Bhtmji, I. L« Bt, 6 Bom., 628, per West, J. ; Dart’s Vendors and 
Purohasers, 6th ed., p. 863. 

3 Nottingham Patent Brick, &c., Co, v. Butler,* 16 Q. B. D., 778; see also Martin 
V, Spicer, 34 Ch, D., 1, aifirmed in the House of Lords, 14 App, Cas., 12 j and Collins 
V. Castle, 36 Oh. D., 243. 
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of a breacli of the covenant by the defendant} it was held that the 
covenant was binding on him and was not void because it purported to be 
perpetual. The interest which the plaintiff had in the land was that 
of a brewer and not that of the ov^ner of adjacent land,^ 

It will be observed that the covenant in Tulk v. Moxhay was of a 
restrictive character; aiSd in later , English cases it 
Limitations of rule. been held that the doctrine of that case does 

not apply where the covenant is of an active character involving the 
expenditure of money, for instance a covenant to repair} except where the 
case is one of landlord and tenant.* It must be noted that^he covenantee 
or his representative in title may be estopped from enforcing the covenant, 
as by acquiescing in such an alteration in the character of the property 
or its neighbuiii liood as would render it inequitable to eifforce it.® 

Although a purchaser without notice of a restrictive covenant can 
give another a title free from the restriction, the latter cannot be com- 
pelled to take such a title. Specific performance will not bo decreed 
against a purchaser when the title depends on such disputable matter of 
fact as absence of notice in the vendor, for, though the title might bo 
good, it would probably not be established without a law-suit.* 

The obligation of a purchaser to respect restrictive covenants of 
which he has notice, has no reference to the question 
wkether Ih. <K,v.n.„t runs with the land. As to 
such covenants the Act is silent ; and it seems that 
except in the case of landlord and tenant, the burden of a covenant never, 
according to English cases, runs with the land.^ Where there is a grant 
as of an easement, it avails against all the world, but a mere covenant 
affects only those who take with notice and does not run at law with 
the servient tenement.® With regard to covenants running with the 
land, the English Real Property Commissioners said in their third 
Report: — 

“ The authorities lay down : Isf, that in order to make a covenant run strictly 
** with the land, so as to bind the assignee, or give him the benefit without his being 


1 Catt V. Toiirlo, L. R.. 4 Ch., G54. 

2 Haywood v. Brunswick, &c., Society, 8 Q. B. D., 403; see also Andrew 

Aitken, 22 Oh. D., 218 ; Aiiaterberry v. Corporation of Oldham, 29 Oh. D., 750; Olegg 
V. Hands, 44 Ch. D., 503. * 

8 Bedford v. Trustees of the British Museum, 2 M. & K., 562; London 0. & D. 
Railway Oo. v. Bull, 47 L. T., N. 413; Sayers v. CoHyer, 28 Oh. D., ?03. 

4 Nottingham Patent Brick, ^&e., Co. v. Butler, 16 Q. B. D., 103. 

5 Spenber’s Case, 1 Smith’s L. 0., Oth od., 65; Austetbeny v. Corporation of 
Oldham (suprn). 

c 6 Leech v, Suhwedor, L, R., 9 Oh., pp. 476, 476. 
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“named, it must relate diwjctly to the land, or to ‘a thing in existence parcel of 
“ the demise ’ ; 2ndly, that where it respects a thing not in existence at the time, 

“ but which when it comes into existence will be annexed to the land, the covenant 
“may be made to bind, the assigns by naming them, but will not bind them unless 
“ so named: and 3rdZi/, that when it respecte a thing not annexed nor to be annexed 
“to the land, or a thing collateral or in its nature merely personal, the covenant 
“ will not run, that^is, it will nol bind the assignee nor pass to him even though he 
“is named.” 

These rules appear to have been originally laid down with reference to 
leases ; hut authoi'ities are not wanting, in which they have been treated 
as applying e4ually to cases not involving the relation of landlord and 
tenant.^ ^ 

Note 2. obligations referred to in this paragraph, an 

instance is given in the case of a contract for sale of 
Ohligationa merely under which the purchaser, though he acquires 

no interest therein, does become possessed of a right 
which is available against any person afterwards buying the same land 
with notice. As the contract of ^sale can be enforced against the vendor 
and his representatives, so it may be enforced against other persons 
who claim by title arising subsequently to the contract, except pur- 
chasers for valuable consideration, who have actually paid their money. 
When once a man has in good faith paid money without notice of any 
other title, he is at liberty to get in the legal title and hold it, if ho 
“ can, though during the interval between the payment and the getting 
in the legal title he may have had notice of some prior dealing 
“ inconsistent with the good faith of the dealing with himself.”* 

A suit for specific performance will lie notwitli standing that the 
purchaser who resists the claim has a registered conveyance in his 
favour, while the document on which the plaintiff relies is unregis- 
tered.® The action will not lie at the suit^of a vendor who previously to 
entering into tho contract has made a settlement of the same property, 
nor at the suit of a purchaser who previously io tlie contract had 
notice of such Settlement, although in either case the settlement may 


1 These rules must be taken subject to equitable rules as io notice, &c., soo, e.g.^ 
Renals v. Cowlishaw, 11 Oh. D., 866; Talk v, Moxha}-, 2 Ph., 774.; s.c. 11 Beav., 
571 ; Clegg V. Hands, 44 Oh. D., 504, 

3 BlackjfV'ood v. London Chartered Banb: of Australia, L. B., 5 P, 0., 92 ; Taylor 
V. Bussell, [1891] 1 Oh., 8, . ^ 

3 Kavar v. Ismail, I. L. R., 9 Mad., 119 ; Ohundernalh v. Rhoyrub? I. L. R., 10 
Cal., 250 ; Chuiider Kant v, Krishna, T. L. R., 10 Cab, 710, m'd othur cases cited in 
note 5 to section 54, and see Specific Relief Act, section 27 (t 
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be a voluntary one.^ There may bo some ^.oubt whether notice is 
required to affect with liability the purchaser of land which a prior 
owner has charged with the payment of a sum of money either to 
himself or to some third person. S being indebted to his wife on 
account of her dower by a registered instrument covenanted to pay 
her a fixed monthly sum out of the income df certain laind, and also not 
to alienate the same without providing for the allowance. He then 
mortgaged the land with possession to L, who subsequently sub-mort- 
gaged Jit to the ^defendant. In a suit by the wife toienforce her claim 
for arrears, ^the opinion was expressed in the Allahabad Court that 
there was a valid' charge on the land in the hands of the defendant 
whether or not he had taken with notice.®* In a later case® the same 
Go^rt having co deal with similar facts left it an open question whether 
the charge could bo enforced against the defendant in the absence of 
notice brought home to him. In both these cases the plaintiff was 
endeavouring to enforce against the purchaser an obligation arising out 
of a contract, and therefore it would seem that the section would have 
been applicable.^ » 

41 . Where, with the consent, express or implied, 
Transfer by osten- of the persons interested in immoveable 
Bible owner. property, a person is the ostensible owner 

of such property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that tlie 
transferor was not authorized to make it : provided that 
the transferee, after taking reasonable care to ascertain 
that the transferor had power to make the transfer, has 
acted in good faith. 

Commentary. 

This section is an application of the general principle of estoppel 
declared in section 115 of the Evidence Act. When tlie beneficial o-\ uer 
of property has to all appearances clothed a third party with full 
authoidty to dispose of it, ho is estopped from asserting his title against 
a person to whom such third party has disposed of it and who received 
it in good faith for value. ^ 

1 Spooifio Koliof Act, Boctiona 24 (d) an^‘i25 (cl.fsco Arlams v. Broke, 1 Y. <fc 0. 

0. 0., 627 ; as to notice see note 3 to section 3. *' 

2 Abadi v, Asa Ram, I. L. R., 2 All., 162» 

3 Ghur^man v. Balli, I. L. R., 9 All., 591. 

4 Sec as to charges, note to section 100. 

, 5 Colonial Bank v. Cady, 15 App. Cas., p. 286. 
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According to EngKsli law, the purchaser for value without notice 
who obtains the legal estate has an unanswerable defence, whatever 
may have been the breach of duty on the part of the vendor. ^ He may 
hold it, for instance', against the ceshi\ que trust who has been defrauded 
by the conveyance of a trustee,* Here, though there is no question of 
legal estate, the; principle S.pplied in the section is the same, and it has 

been acted upon previously, 

■ 

“ It is a principle of natural equity that where one man allows another to hold 
** himself out as the*owner of an estate, and a third person purchases it for valne 
from the appa^ent owner, the man who so allows the other to hold himself out 
“ ^all not be permitted to recover upon his secret title, unless he can overthrow 
“ that of the purchaser by Bhosl-ing either that ho had direct notice or something 
which amounts^to constructive notice of the real title, or there existed ciroum- 
** stances which ought to have put him upon an inquiry that if prosecuted would 
“ have led to a discovery of it.*’® 

^The person dealing with the property must bo the ostensible owner. 
In other words he must appear to have full powers of disposition, for if 
the circumstances under which ho holds are equally consistent with 
some limited authority to deal with the property, there is no estoppel. 
Thus in the case of shares in a company which on the death of the 
registered owner his executor indorsed in blank and handed to a broker 
who deposited them in a bank as security for advances made to him, it 
was held that the executors were not estopped from asserting their title 
against the bank, because their indorsement was only effected in order 
to obtain the registration of the shares in their names, and did not 
amount to an unequivocal representation that the broker had authority 
to dispose of the shares,^ The mere fact of a benami transfer does not 
constitute such a misrepresentation as necessarily to bind all persons 
claiming under the person who creates the benami ; but, if his conduct 
has otherwise amounted to a rapresoutation that the henamidar was 
real owner, and there was nothing to put a purchaser upon inquiry, both 
he and his heirs will bo bound by an alienation made by the henamidar 


1 Pilcher v. Rawlins, L. R., 7 Ch., 269; Maniklal v. Manchershi, I. L. R., 
1 Bom., 269 ; secus if an equitable title only is obtained, see note to section 137. 

2 See also the Indian Trusts Act II of 1882, section 84. 

3 Ramcoomar Koondoo v, McQueen, 11 Beng. It. R., p. 63, followed in Doorga 
Narain v. Baney Madhub, I. L. R., 7 Gal., 199 > Mohamed Mozuffer v. Kishori, I. L. R., 
23 Cal., 909 ? s.c., L. R., 22 I. A., 129; see als8 Varden Seth Sam v. LuckpaLhy, 
9 Moo. I. A., 303; Nanjundepa v. Hemapa, I. L. R», 9 Bom., 16; Karamat v, Sami' 
ud-din, I. L. R.,8 All., 409 ; Brojonath Ghose v. Koylaah Ohunder Banerjee, 9 W.R., 
593. 

4 Colonial Bank v. Cady, 15 App. Cas., 267. 

13 
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to a hon^ fide pnrcliasor.^ Similarly, a decree « against the benamidar 
makes the matter res judicata against the real owner. ^ 

Where, subsequently to the purchase of the e(juity of redemption 
by the plaintiff, the mortgagee having no notice thereof made further 
advances to the mortgagor on the security of the property, it was 
considered that, if the plaintiff was aware at the time ^f the advances 
being so made and not with standing his purchase allowed the property 
to stand in the vendor’s name in the Collector’s reg^ister, ho might be 
bound to pay off the further advances as well as the 6riginal mortgage" 
amount.® In another case the adoptive mothers of one Rarachandra 
had mortgaged his property to the plaintiffs, not professing to do so in 
his behalf. It was contended that although the mothers had no right 
to deal with the property, the mortgage had become erfectual through 
the subsequent conduct of Ramchandrain promising them that he would 
redeem the property. Tliis promise was held to be of no effect as it was 
made without consideration and not addressed to the plaintiffs, and, as 
the mortgage had not been avowedly made for Ramchandra, his promise 
could not avail as a ratification of it.-*' * 

Mere quiescence on tho part of the real owner, while other persons 
are dealing with the property, does not prevent him from asserting his 
rights.® It is plain that persons having subordinate interests in laud, 
e.gf., under a mortgage or as tenants, are not bound to declare them- 
selves, hut that, on tho contrary, the purchaser of such land is bound to 
make inquiries. The mere fact that they were silent raises no estoppel 
against them.® In addition to the cases provided for in this section in 
which a person other than the owner may without his authority dispose 
of property, is the class of cases in which by reason of negligence which 
is tho proximate cause of the transfer, the owner is estopped from dis- 
puting its validity.’ 


1 liuoliman Ohnnder v. Kally Churn, 19 W. R., 292 ; Ohunder Cooraar v, Hnr- 
buns, I. L. B., 16 Oah, 137 ; Sarafc Chundor v, Gopal, tt., 148. 

2 Gopinath v. Bhiigwat, I, L. R., 10 Cal., 697 ; Shangara v. Krishnan, I. L. R,, 15 
'Madfl, 267 ; Nandkisbore v, Ahmad, I. L. R., 18 All., 69. 

3 Qovindrav v, L. R., 12 Bora., 33. 

4 Shiddeshvar v. Ram Ohandrarav, I. L. R., 6 Bom., 463. 

5 Baswantapa v. Rauu, I. L. R., 9 Bora., 86. 

6 Biaheshar v. Muirlioad, I. L. 14 All., 362 ; Oliintaman v. Dardppa, I. L. R., 

14 Bom., 606. • . 

7 See Cooper v. Veaey, 20 Ch. D., 611 ; Mayor, &c., of tho Staple of England v. 
Bank of England, 21 Q. B. D., 160 ; as to omission to keep title-deed^ see note to 
seotiou 78 on estoppel. 
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43. Where !v person transfers any immoveable pro- 
Transferbypersou pe^ty, reserving power to revoke the trans- 
and subsequently transfers the property 
for consideration to another transferee, 
such transfer operate^ in favour of such transferee (subject 
to any condition attached to tbe exercise of the power) as 

a revocation of i!h.e former transfer to the extent of the 

* 

power. 

Illustration, 

A lets a house to B, and reserves power to revote the leaso if, in the opinion of 
a specified surveyor, B should make a use of it detrimental to its value. Afterwards 
A, thinking that<ji>noh a use has been made, lets the house to C. This operates as a 
revocation of B’s lease subject to iho opinion of the surveyor as to B’s use of the 
house having been detrimental to its value. 

Comment ai?3r« 

This, like part of section 53, is taken from the statute 27 Eliz., c, 4. 
By section 5 of that statute it i:i enacted that: — 

“ That if any person or persons have heretofore sithonce the beginning of tho 
Queen’s Majesty’s reign that now is, made or hereafter shall make any conveyance, 
grant, demise, charge, liinitniioii of use or uses or assuranoo of, iu or out of 
“ any lands, tenements or horodi laments Avith any clause, provision, article or con- 
‘*dition of revocation, determination or alt(*ratioii, at his or their will or plcasuro, of 
“such conveyance, assurance, grants, limitations of uses or estates of, iu or out of 
“ the said lands, tenements or hereditaments, or of, in or out of any part or parcel 
“ of them, contained or meutiouod in any Avriting, deed or indenture of such assur- 
‘‘ance, conveyance, grant or gift ; (2) and after such conveyance, grant, gift, demise, 
“charge, limitation of uses or assurance so made or had, shall or do bargain, sell, 
“ demise, grant, convoy or charge, tho same lands, tenements or hereditaments, or 
“ any part or parcel thereof, to any person or persons, bodies politic and corporate, 
“ for money or other good consideration paid or given (the said first conveyance, 
“ assurance, gift, grant, demise, charge or limitation, not by him or them revoked, 
“ made void or altered, according to tho power and authority reserved or expresse'd 
“ unto him or them iu and by the said secret conveyance, assurance, gift or grant), 
“ (3) that then t'fio said former conveyance, assurance, gift, demise and grant, as 
“ touching the said lands, tenements and hereditaments, so after bargained, sold, 
“ conveyed, demised or charged, against the said bargainees, vendees, lessees, gra);L« 
“ tees and evc\ry of them, their heirs, sucoessors, executor >3, administrators and assigns, 
“ and against all and every person and persons which have, shall or may lawfully 
‘‘claim any thing, by, from or under themujr any of them, shall bo deemed, taken 
“ and adjudged to be void, frustrate and of nole effect, by virtue and foroo of this 
“present Act.” ^ * ' 

1 See Twyne’s Case, 1 Smith’s L. 0., 8th ©d., p. 1, and notes thereto. Oomparo 
New York Code, section 346. 
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A power reserved in a settlement to lease or mortgage, in such a 
Instances substance to defeat the estate conveyed, 

is a power of revocation within the meaning of the 
statute ; but not so, a power to be^ exercised with the consent of third 
persons unless they be under the control of the settlor. It is immaterial 
whether the first conveyance is voluntary or for valuable consideration.^ 
The proviso “ subject to any condition attached to the exercise of the 
power,’’ refers to a case where, for instance, it is provided that on the 
power of revocation being exercised the proceeds o*f ^he sale or other 
property of equal value shall be handed to the trustees^ of the settle- 
ment and not to the settlor. On such a condition being performed, and 
not otherwise, the second conveyance would avoid the settlement. In 
England it has been held that a power to revoke, on payment of a sum 
which is substantial in relation to the property conveyed, is not a power 
of revocation within the statute, and that the settlement in which it is 
reserved will therefore hold good against a second conveyance.^ 

43 . Where a person erroneously represents that he is 
authorized to transfer certain immoveable 
'’person property, and professes to transfer such 
property for consideration, such transfer 
property transfer- gjiall, at the option of the transferee, 
operate on any interest winch the trans- 
feror may acquire in such property, at any time during which 
the contract of transfer subsists. 

Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of the 
existence of the said option. 

Illustration, 

A, a Hindu, who has separated from his father B, sells to 0 three fields, X, Y 
and Z, representing that A is authorized to transfer the same. Of these fields Z 
docs not belong to A, it having been retained by B on the partition ; but on B’s 
dying, A as heir obtains Z, C, nob having rescinded the contract of sale, may require 
A to deliver Z to him. ** 

Commentary- 

When a person enters (into a contract without tha power of 
performing it and subseqi^eatly acquires such power, he is bound to 


1 May’s Yoluutary Alienations, p. 19^ 

2 Ibid, p. 197. 
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perform the contract.^# So by the Sjpecific Eiolief Acb, section 18, it 
is enacted that “if the vendor (having at the time of the contract 
only an imperfect title to the property) has subsequently to tho sale or 
lease acquired any ’interest in the property, the purchaser or lessee 
may compel him to make good the contract out of such interest.*’ It 
seems doubtful whether plteviously to this enactment tho principle was 
applicable to Hindu conveyances.® According to the English authorities 
this title by estoppel, as it is called, only arises when 
'•there has been a precise, clear and unambiguous 
’ statement that the proposed transferor has the legal 
estate; but when a title by estoppel arises, it is absolute and avails 
against purchasers from tde person estopped and his heirs, as well as 
against that individual.® Furthermore, the person entitled by estoppel 
may sue on the covenants running with the land ; whether the defend- 
ants in such action brought by a bond fide purchaser for value can plead 
thaf» the conveyance containing the covenants was obtained from them 
by fraud is an open question.® The section does not carry the doctrine 
of estoppel to that length; and while a more representation by tlio 
supposed vendor that ho has authority to sell is sufficient, tho purchaser 
cannot pursue his claim to the property against any person other than 
tho supposed vendor himself, his heirs, or persons taking from him with 
notice of the claim or as volunteers. Tho vendor cannot rely on the 
estoppel to entitle him to obtain specific performance. Where trustees 
having a power of sale at tho request of the beneficiaries could not show 
that they had obtained their consent before filing the bill, the suit was 
dismissed.* The present section refers to immoveable property only ; 
whereas section 18 of the Specific Hclief Act refers to contracls to sell 
or let property generally but does not include mo) tgng{‘.s.‘* Tho section 

is applicable to the case where a member of tin undivided family under 
the Mitakshara sells a piece of tho family property and afterwards by 
the death of another member of the family becomes entitled to a larger 


1 Praujivan 9. Baju, 1. L, B,, 4 Bom., 34; Sheo Prasad v. IJdai Singh, I. L. B., 
2 All., 719 j and see Sugdea’s Vendors and Purcliasers, 14th ed., p. 355. 

2 Dool Ohund v. Brojo Bhookun, cited in Bam Nironjun Prayag, I* L. B., 
8 Gal., p* 144; Deolie v. Kirban, I. L. B., 5 Oal., p. 255. 

3 Heath v, Crealock, L. B., 10 Oh., p. 30; General Finance, &o«, Oo« v. Liberator 
Building Society, 10 Gh. D., 15. 

4 Onwi.rd Building Society v. Smithson, [1^93] 1 Ch., 1 j see further as to fraud 

David V. Sabin, ib., p. 523. ^ . 

5 Adams v. Broke, 1 Y. & G. G. G., 627 j Sugden’s Vendors and Fuibbasors, 21-1 ; 
Specific Belief Act, section 25 (a). 

6 See however Deolie v, Nirban, 1. L* B., 5 Cab, 253. 
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share of th<3 property;' or again to the case where a coparcener sells a 
specific piece of land and afterwards on partition has that same piece of 
land allotted to him as part of his share.® 

It has been held independenfJy of the Act that the rale contained 
in the section does not apply to a case where the sale is made through 
the Court at the instance of an exocutiofc-creditor j-nd is therefore 
compulsory.® 

By the concluding words of the section it must be meant that the 
right recognised therein may subsist as long as the 
relation of transferor and transferee continues. For 
instance, if the transfer be by way of mortgage, the 
mortgagee’s right to treat as part of the security property comprised in 
the mortgage, but only acquired by the mortgagor aftet the date of it, 
will avail him so long as the mortgage remains unsatisfied. On the 
relation of mortgagor and mortgagee being determined, whether by act 
of parties or operation of law, the right which arises out of that rehition 
will also cease to exist. 

« 

[1] 44. Where one of two or more co-owners of immove- 

able property legally competent in that 
Transfer by one behalf transfers bis share of such property 
or any interest therein, the transferee ac- 
quires, as to such share or interest, and so far as is neces- 
sary to give efEect to the transfer, the transferor’s right to 
joint possession or other common or part enjoyment of the 
property, and to enforce a partition of the same, but sub- 
ject to the conditions and liabilities affecting, at the date 
of the transfer, the share or interest so transferred. 

[ 2 ] Where the transferee of a share of a dwelling-house 
belonging to an undivided family is not a member of the 
family, nothing in this section shall be deerfiecl to entitle 
bim to joint possession or other common or pai-t enjoyment 
of the house. . 

Commentary. 

Note 1. Co-owners of landdn English law are cither joint-tenants 
or coparceners, in both of which cases they hold it by the same title, or 

i " 

1 Virayya v. Hamimanta, 1. L. R., 14 Mad., 459. 

2 See Ajijudin v. Sheikh 33udan , 1. L. 11., 18 Mad., 402. 

3 AlakmoneQ Dabee v. Banoe Madhub, I. L. R., 4 Cal., 677. 
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tenants-in-common, in case they hold it hy different titles.^ An 

alienation of his share by a joint-tenant or a coparcener effects a sever- 
ance of the tenure for the alienee, iwho thus becomes a tenant-in-common 
with the other co-owner; and this seems to bo the position assi-; od 
to the transferee under this section. By such alienation the purchase r 
takes, not a specific portion of the property, but an undivided share and 
while he himself becomes entitled to partition, he also takes subject to 
the right of the other sharers to enforce a partition.* If with the 
consent of the mqrtgagee of one .share a partition of the whole property 
has been fairly and conclusively made, the mortgagee must enforce his 
charge against the lands allotted to his mortgagor and not against 
those of the other sharers. •• 

Note 2* ^In Bengal it has been held that a purchaser at a Court- 
sale of the rights of one member of a Hindu family is entitled to be put 
in physical possession even of a part of the family-house,* and presuma- 
bly it would have been the same with a private sale. The result of the 
section is that the purchaser of a share in a family-house will only be 
entitled to sue for partition, and the inconvenience of bringing persons 
who may be alien in religion, caste or race into the house, is avoided.® 

45 - Where immoveable property is transferred for 
Joint transfer for Consideration to two or more persons, and 
consideration. snch Consideration is paid out of a fund 

belonging to them in common, they are, in the absence of 
a contract to the contrary, respectively entitled to interests 
in snob property identical, as nearly as may be, with the 
interests to which they were respectively entitled in the 
fund ; and where such consideration is paid out of separate 
funds belonging to them respectively, they are, in the 


1 As to which ree 13 lades tone’s Oomra., Vol. ii, pp. 187, et seq , ; Suf^don’s 
Vendors and Purchasers, 14fch cd., p. 697 ; Dart’s Vendors and Purchasers, Gth ed., 
p. 1047. 

2 Suhramanya Padmanabha, I. L. K , 19 Mad., 267. See as to rights of such 
purchaser, Pajidurang v. Bhasker, 11 Bom., H. 0., 72 ; Vhnkatarama v. Mcera Labai, 
I. L. R., 13 Mad., 275 ; Krishnasami v. Rajagopala, I. L. R., 18 Mad., 73. 

3 Byjnath v. Raraoodeen, L. R., 1 I. A., 106 ; s.c., 21 W. R., 223 ; Sharat v. 

TTnrgobindo,*!. L. R., 4 Cal., 610; as to alienatA>u by members of a Hindu family, 
sec Mayne’s Hindu Law, § 330, et seq. * ‘ ^ 

4 Mayne’s Hindu Law, § 329. 

5 See 'per Westropp, C.J., in Ba’aji Anant v. Ganesh, I« L. R,, 5 Bom., p. 504^ 
see note 4 to section 6, ante p. 32. 
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abs’ence of a contract to tbe contrary, nospectively entitled 
to interests in such property in proportion to the shares of 
the consideration which they respectively advanced. 

' In the absence of evidehce as to the interests in the 
fund to which they were respectively entitled^ or as to the 
shares which they respectively advanced, such persons 
shall be presumed to be equally interested in the property. 

t, 

• t 

Commentary. 

When several persons jointly make a purchase of land, they ‘will, 
in the absence of any stipulation to the contrary, be interested, in it in 
proportion to their shares in tbe purchase -money. Until the contrary 
is shown, they are presumed, to have contributed, equally. 

This section, it will be observed, deals with the quantum and*- not 
with the quality of the interest of joint-purchasers. 

Qiutre, whether The question whether they become joint-tenants or 

joinUtenants or ten^ . 

anMn^common. tenants-in- common, is not touched. According to 
English law, a conveyance to two persons contribut- 
ing the money in equal shares and not purchasing as partners or for the 
purposes of trade or speculation,^ in general, constitutes them joint- 
tenants, and there will consequently be a right of survivorship between 
them.* But if there are in the transaction any special circumstances 
showing that it was not intended that a right or benefit of survivorship 
should cxi3^, or if one of tbo beneficiaries contributes more than tbe 
other, they are tenants-in-common, and there will bo no survivorship.® 
The leaning of the Courts of equity moreover is in favour of a tenancy- 
in-coramon, and where slight ^Yords of intention of severance are found, 
they arc always acted on.* With regard to cases governed by Hindu 
law the Privy Council has observed that “ the principle of joint-tenancy 
“ appears to be unknown to Hindu law except in the case of coparcenary 
“ between the members of an undivided family.”* * 

As between two co-owners of property the general rule is that 
neither is entitled to exclusive possession and neither is entitled with- 
out the other’s consent* to alter the condition of the property as, for 

1 Bone V. Pollartl, 2i Beav., p. 288. 

2 Kobinaon Pivs^toii, 4 K. & J., 505. 

3 kyeMngv, Knipe, 19 Ves., p. 444. 

4 Kemvorthy v. Ward, 11 Hare, p. 204. 

5 Jogeswar v, Ham Chuod, L.H., 2o, I.A., 4^ 
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fnBfcance, by lowering* or raising a party-wall. ‘ Tho remedy oi the 
eo-owner whose right is infringed is ordinarily by injunction.* Relief 
by way of injunction being, however, discretionary, it will not ordi- 
narily be granted, 'when, for instance, one co-owner has erected a costly 
building on the joint "property without the consent of the other,® or 
where the injury to the ftud is such that the aggrieved sharer night 
obtain a complete remedy in a suit for partition.* Again, when one of 
two persons holding* certain land in common was in exclusive possession 
of part, cultivatling it as if it were his own, and resisted the entry of the 
other who dehired to carry on operations incompatible with the exist- 
ing mode of cultivation, the Privy Council held tliat the latter was 
entitled to compensation only and not to an injunction, on its appearing 
that the course of cultivation and the use of tho land adopted were not 
improper.® The Judicial Committee added with reference to the other 
relief claimed by the plainliff : — 

•"It seems to their Lor(]sliii)S that if there be two or more teeanlS'Iii -common 
"and one, A, be in uotual ocoupntioii of part of the eslate, ami is engag'od in cnlti rat- 
ting that part in a proper courso of^ cultivation as if it wo»e liis Reparate property, 
"aiiul auotlici* tenaiit-iii'coiuraou, B, attempts to come upon tlio Raid part for the 
"purpose of oarr;^in4» on operations there inconsistent with the course of cultivation 
"on which A is engaged and the profitablo use by him of tlio said part, and A resists 
"or prevents such cnitry, not in denial of B’s title but Riinidy with the object of 
"protecting himself in the prolitnble enjoy inont of the laud, sueii couduct on tho part 
" of A would not entitle B to a dccroo for joint possession." 

In that case the claim for joint possession was based on the conten- 
tion that tho conduct of the defendant amounted to actual ouster, but the 
plaintiff was held not to have established a right to such a decree for the 
reasons already stated. When, ou the other band, one eo-shnrer appro- 
priated tb© common land to biraself proposing to exclude the other 
oo-sharers from its use and enjoyment, the Full Bench of the Allahabad 
High Court held that an injunction had rightly issued directing certain 
katcha buildings erected by him to be pulled down and restraining him 

from building ou the land as exclusive owner at any future time.® As 

- ■ • — ■ ■ — — — 

1 Kanakayya V. Narasimhulu, I. L. H., 17 Mad., 88; ISTajja Khan r. f^u^liaz-ud- 
diri, I. L. B., 18 All., 115 ; Mulianimad v, Faiz P.ak.sb, ih , liGl. 

t llajendro V. Sharaa, I. L. R,, 6 Cal., 188 j Hollo^-ay v. ’VV.diitl AJi, J2 Beiig. 

L. R., 191. ' 

8 Lala Biswambhar Lai v. Rajaram, .‘J Bong. L, R., App., C7 ; Koenry Lall 
Ohuckerbntty v. Bindabun Chunder, I. L. R!, 8 Cal., 708. 

4 ParaS Ram v. Sherjit, I. L. R., 9 All., 66J ; Sh;idi v. Anup Sing, I. L. 13 
Ail., 436. • ' , 

6 Watson & Co. v. Ramchund, I. L. R., 18 Cal., 18; reversing Ramchaud v. 
Watson & Co., I. L. R., 15 Cal., 214. 

8 Bhadi v. Anup Singh, I. L. R., 12 All., 436> 

14 
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to the rights of one joini-lenant in giving noticeeto quit or insisting on 
forfeiture against a lessee, see notes to sections 106 and 111. 


46 . Where immoveable property is transferred for 
consideration by persons having distinct 
Bi^-ratfon t)y pr- inlcrests therein, thb transferors are, in 
the absence of a contract to the contrary, 
entitled to share in the, consideration 
equally, where their iiitevosts in the property wqre of equal 
value, and where such interests were of unequal value, 
proportionately to the value of their iespecLive interests. 

lUusirations^ * 


fa) A, owTiiTiff atnoioty, nnd B and C, each a quarter share, of mauza Sultanpur, 
exeliang^o an eij^lith sliaro of that manza for a quarter share of rnauza Lalpura, 
Thorn boin" no agroomenfc to tho contrary, A is entitled’ to an eighth shafe in 
Lalimrji, and 13 and C each to a sixteenth sliare in that manza. 

(b) A, being entitled to a lifc’o-iuterest in ina,nza Atrali, and B and C to the rever- 
sion, sell the manza for Ks. I,o00. A’.s life-intorost is ascertained to he worth 
Rs. 600, the reversion Rs. 400. A is entitled to receive Ks. 600 out of tho purchase- 
money, B and 0 to receive Ks* 400. 


Comm entary . 

As instances of the transaction contemplated by this section may 
bo mentioned the case of a trustee for sale of an aliquot part, e.g., an 
undivided fourth of an estate, concurring with the owners of the rest in 
iho sale of the whole estate for an eiitii’C sum that of a tenaiit-for-lifo 
concurring with the remainder-man and the owner of a lease concur** 
ring with tlio reversioner® for a similar purpose. 

47 . Where several co-owners of immoveable property 
„ „ , transfer a share therein without specifyinar 

Transfer by co- ^ l j o 

owners of share in that tliG transfer is to take effect on any 

common property. • i i 

particular share or shares of the trans- 
ferors, the transfer, as among such transferors, takes effect 
on such shaves equally where the shares were equal, and 
where they were unequal, proportionately to the extent of 
such shares. 

% • 

1 Rede v. Oahes, 32 Beav., 555 ; Ponlett v. Hood, L. B., 5 Eq., 115. 

2 Morris V. Debenham, 2 Ch. I)., 540. 

3 Clark Seymour, 7 Sim,, 67 ; In re Cooper and Allen’s Contract, 4 Ch. D., 

802 . 
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Illustration, 

A, the owner of an eiglii-anna share, and B and 0, each the owner of a fonr- 
anna share, in manza Sultan pur, transfer a two-anna share in tlie mauzaD, without 
specifying from which of their several shares the transfer is made. To giveeftVet to 
the transfer one-anua share is taken from the share of A, and half-an-anua share 
from each of the shares of B atid 0. 

48 . Where a person purports to ci’eate by transfer at 

Priority of rights * different times rights in or over the same 
created by transfer, immoveablo property, and. such rights can- 
not all exist or be exercised to their full extent together, 
each later created right shall, in the absence of a special 
contract or* reservation binding the earlier transferees, be 
subject to the rights previously created. 

'* Commentary. 

This is a statement of the rale generally expressed in the maxim 
“ Qui prior est tempore, potior est jureJ^ For instance, of two nsufruc- 
tnary mortgages of the same property tlio later in date must give way 
to the earlier or, when mortgages liavo to be enforced by sale, the first 
incambranocr is entitled to bo satisfied ont of tbe pi’oporty if netiessary 
to the exclusion of the second. But lie may lose his priority by fraud or 
other conduct on his part rendering the provisions of section 78 applica- 
ble,* And so one who buys from a mortgagor may bo entitled to 
relief if by fraud lie has been kept in ignorance of the mortgage, 
thongli mere want of notice to the vendee would not affect tlie rights of 
the mortgagee.® VVlien a conflict arises between two registered instru- 
ments, it is tho date of execution and not the date ot registration that 
determines the question of precedence.* Thei’C is no conflict belwcen a 
mortgagee and a .subsequent purchaser who takes under an express or 
implied agreement to pay olf tho mortgagee.-* Where on tbe one hand 

1 Karamat v. S.imi-ud-dii), I. L. li., 8 All., 409 ; £^buUli Bai v. lla-glmnatJj, 
I. L. B., 7 All., p. 572. 

2 See sections 78 and 79, and notes thereto, for tJM Haw relating to prioritio<« 
among incumbrancers. 

3 Durga Prasad v. Shambu Kath, I. L. R., 8 AlS,,®#; Cooling v, Saravana, 
L L. B., 12 Mad., 09 ; as to unregistered morigdges note to section 54 and 
Maganlal v. Shakra, I. L, R., 22 Bom., 945. 

4 Seo section 47 of Registration Act; Santaya ?. j^narayan, I. 5i. B., 8 Bom , 
182. For the subjects of notice, Us •pendens, and regisUwAi'^en as affecting priorities 
Bee sections 52 and 54 (note 2), respectively. 

6 Ramachandra i>. Krishnai X. Xji 9 Mad.« 495. 
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there is a transfer legally eomploted, and on the other hand there is 
something short of a transfer, for instance, a contract only, not 
creating any interest in the property,^ (section 54^, or a conveyance 
defective for want of the necessary registration^ no conflict arises, and 
therefore the section does not apply. As between 
nwr^age^es^^^ persons who become interested in the equity of 

redemption of immoveable property, the section re- 
gulates their priorities. Sabjcct to the provisions of^ sections 78 and 79 
successive mortgagees rank in their order of date, and the doctrine of 
notice which holds good where assignments of debts or of interests in 
moveable property are in question (section 1^1) is not recognized. The 
rule in England is the same. In Wilniot v. Pike^ the fourth mortgagee 
of land claimed priority over the third mortgagee on the ground that, 
while he had given notice of his mortgage to the first mortgagee in whom 
the legal estate was vested, the tliird mortgagee had not done so. It was 
held that ilio doctrine of notice applicable to equitable interests in 
personal property did not extend to conveyances of equitable interests in 
land, and that such conveyance was <*ompleto without notice to tlio holder 
of the legoA estate and must take effect in order of date. In a similar 
case* where the question arose between the second mortgagee and later 
incumbrancers who, taking without notice of the second iiiortgLige, had 
given notice of tlieir charge to the first mortgagee, it was held that the 
omissioji to give notice which lie was not bound to give did not pre- 
judice the right of the second nnirtgagee. It would be different if it 
were shewn tluit notice was witliliold in order to enable the mortgagors 
to raise more moiio}'^ on the security of the equity of redemption. “ No 
** mere absence of activity ou the part of an equitable incumbrancer post- 
“ pones his incumbrance. Nothing short of an absence of activity, 
“ amounting either to participating in a fraud or to such. a course of deal- 
“ing as the Court conceives must inferciitially affect the party with the 
“ commission of fraud, could have this eli'cct/* Acting on the same 
principle, the High Court of Bombay held that the niorl gagec of land who 
had made f urtlier advances ou the same security could not liold the land 
against a purchaser of the equity of redemption who had bought before 
those further advances were made. It was immaterial that ho had not 
received notice of the purcliasc. But if the purchaser had allowed the 
mortgagee to make advances uiidor the supposition that the original 

1 Sco note 2 to 53cr:tioK 40 

I 

2 See note 3 to section 64. 

S 5 Hare, Id- ; seo In re Bicharde, 45 Ch. D., 689. 

4 Boopci’v. Harrisou, 2 K. & J., 86, 104. 
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mortgagor still remamdd owner of the equitj of redemption, such con- 
duct would give the mortgagee a better equity.^ Mr. Lewin observes 
with regard to the rule that the doctrine of notice does not apply to 
real estate, that it ' , 

“ renders any dealings with equitable interests therein needlessly dangerous. Thna 
“A is entitled to an equitable irherest of which the legal estate is in B upon trusts 
** requiring B to retain possession of the title-deeds and not to part with the legal 
estate. A conveys his interest to C who makes nc inquiries about incumbrances 
**aiid gives no notico«to the trustee: A afterwards fraudulently concealing the 
“ previous assurance conveys the same interest to D who makes inquiries of the 
trustee respecting incumbrances and gives him notice of his own chai’ge. There 
** seems no sound reason for postponing D who has taken these precautions to C who 
“ has merely priority in point time. It is however now settled that the inenm- 
‘*brancesin such ir case rank {primd /acts and in the absence of other controlling 
“equities, in order of date.*** 

Those observations apply with less force in this country because the 
system of registration operates to some extent to give notice of prior 
incumbrances^^ 

49. Whore immoveable property is transferred for 
consideration, and such property or any 
I part thereof is at the date of the transfer 

insured against loss or damage by fire, the 
transferee, in case of such loss or damage, may, in the 
absence of a contract to the contrary, require any money 
which the transferor actually receives under the policy, 
or so much thereof as may he necessary, to be applied in 
reinstating the property. 

OommentaiT^. 

This section would appear to have been framed in deference to the 
opinion of James, L.J., as expressed in a recent case.* There the pur- 
chaser of a house which was destroyed by fire after the contract, but 
before the conveyance, sued the vendor to recover a .sum rcctu'vcd by 
him on a policy of fire-insurance. The majority of the Court held that 
the purchaser, under such circumstances and in the absence of any 
special contract between him and the vendor, was not entitled to the 

1 Govindfav v. Ravji, I. L. R., 12 Bom., 38; note to section 78. 

2 Lewin on Trusts, p 581, * * ^ 

3 See ante p. 19* 

4 Bayner v. Preston, 18 Ch. D., 1, following North of England Oil Cake Co, e. 
Archangel Maritime Insurance Co., L. R., 10 Q« B., 240, 
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benefit of the insurance, on the ground that tKe contract between tlie 
vendor and the insurers was purely collateral. “On the sale of a 
“ thing insured,” ifc was said, “ no interest in the policy passes to the 
“ vendee unles.s at the time of tjie sale the policy be assigned either 
“expressly or impliedly.” James, L.J., however thought that a policy 
of insurance on a house should be considerecf to be for ,tho benefit of alt 
persons concerned, and that from the date of the contract the vendor 
was in the position of a trustee receiving the money “as money which 
“ ought to be laid out in reinstating the premises ; oV*, in other words, 
“ as money which the purchaser alone had any real or substantial 
interest in.” Mr. Dart urges in support of the purchaser’s claim under 
such circumstances the injustice of allowing the vendor to take his 
purchase- money, if he can get it, “twice over — once froln the insurance 
“office and again from the purchaser.”^ In a later case on similar 
facts, in which however the insurer sued the vendor to recover the 
insurance-money, it was held that inasmuch as the contract of fire- 
insurance was a contract of indemnity against actual loss, the vendor 
could not after receipt of the purchaflo-monoy retain the insurance- 
money, and that the insurer was entitled to recover it.* This decision 
disposes of Mr, Dart’s argument. 

Several difficulties may arise in the application of this section. 

Suppose the vendor having received the purchase- 
assigned, money afterwards receives the insurance-money; 

who has the first claim upon it, — the insurer on the 
principle acted on in the case last cited, or the purchaser in virtue of 
this section ? Or, if it has been paid back to tho insurer, can the pur- 
chaser recover it ? Or, if it has been paid over to the purchaser, can 
the insurer recover it ? Suppose again that the vendor having received 
the pixrohase-monoy does not demand the insurance-money, can the 
pui'cbasor compel him to do so, or sue the insurer in the vendor’s name 
or otherwise ? In the view taken by James, L. J., it may be possible to 
give consistent answers to these questions. The insurance-money, once 
in tho hands of fche vendor is regarded in equity as tho property of the 
purchaser, and therefore, as the vendor is bound to deliver it to him, so 
he is also by his obligation as trustee bound not to pay it back to the 
insurer, unless there is any surplus not required for the reinstatement 
of the property. On the other hand, if the insurance-money remains 
unpaid, it would seem to folldw that the vendor is no less a trustee of 
the policy, for the purchase!*, and therefore that the insurer, if sued by 


1 Dart’s Vendors and Purohasers, 5th ed., p. 812, bat see now 6th ed., p. 913. 

2 Oaatollain v. Freaton, 11 Q. B. 380. 



efiCT. 50.] HOtDBB UNDBB a DBFECrrni! TITM. Ill 


the latter, would have na defence. But it must be observed that there 
is nothing in the language of the section to suggest the theory of trusts, 
and that provision is made for the destination of the insurance-money 
only in the event of its being received ^by the transferor. Whether the 
right conferred on the transferee is to override the claim of the 
insurer made gocyl in the case of Gastellain v. Freston^^ cited above, may 
bo doubtful, though it might be suggested that the transferor would at 
any rate have a good defence, if he pleaded that he had paid the money 
over to the transferee. In the other event where the insurance- money 
has never been paid, there is nothing in the language of the section to 
justify the conclusion that the rights of the parties have been altered. 


Where policy is 
assigned. 


As to the rights of the parties where there has been an assign- 
ment of the policy there can be no doubt. In 
Garden v. Ingram^ tbe holder of a lease, containing 
a covenant that the promises should bo insured in 
the names of the lessor and lessee and that the monies so secured should 
be applied in restoring the premises, mortgaged his interest to the 
plaintiff by an instrument which though referring to the lease did not 
mention the insurance ; the premises having been destroyed by fire, the 
plaiiititF restored them without waiting to get the money due on tlie 
policy, and on a claim filed by him the mortgagor was decreed to 
deliver up the policy and join with the lessor in signing the receipt to 
enable the mortgagee to receive the money duo under the policy. It 
was because the lease contained a provision that the money on the 
policy should be laid out iu reinstating tbe premises, that the interest 
in the policy was held to have passed to the mortgagee. In the absence 
of a provision that the money shall be applied to restoring the premises, 
the mortgagee would have no such right.® As to the rights and duties 
of mortgagees in reference to insurance, see sections 72 and 76 (/). 


50 . No person shall be chargeable with any rents or 
profits of any immoveable property, which 

HentJonMaepafd tv 

to holder nnder de- he has IQ gcoo. laitb paid OF delivered to 
feotive title. any person of whom he in good faith ]i eld 

such property, notwithstanding it may afterwards appear 
that the person to whom such, payment or delivery was 
made had’do right to receive such I'ents or profits. 


1 11 Q. B. n., 380. 

2 23 L. J., Ch., 478, 

3 Leei v, Whiteley, L. B., 2 Bq*, 14^ 
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Illustration. 

A lets a field to B at a rent of Bs. 50, and then transfers the field to C. B, harins 
no notice of the transfer, in good faith pays the rent to At B is not chai'geable with 
the rent so paid. ' 

c 

C om men tai*y- 

This section is talron almopt word for word from Act XI of 1855 — 
an Act inapplicable to any case to whicli the English law was not appli- 
cable, and of which the preamble and the first section are affected by the 
schedule to the present Act. If the section was Aot intended to go 
beyond the illustration, it would be simply an application of the general 
principle that, if a person enters into a contract, and without notice of 
any assignment fulfils it to the person with whom it was made, he is 
discharged from his obligation.^ In section 131 may Bo seen a further 
expression of the same principle. In a case where notice of the plain- 
tiff's claim was given before the rent fell duo, it was held that a previous 
payment of rent afforded the tenant no defence. A tenant whA pays 
rent before it is due cannot be said to do so in fulfilment of his obliga- 
tion, but rather to make an advance to*his landlord on the understanding 
that on the day when the rent becomes due, such advance shall be 
treated as a fulfilment of the obligation to pay rent,* nor would a tenant 
in such a case be protected under this section* 

Tiio section is however so worded that it would seem to apply 
equally to cases where there has been no transfer. It would seem to be 
a good defence to a suit for mesne profits or rent, brought by the real 
owner of land againt a person in possession, for him to aver that he had 
in good faith, that is, without notice of any adverse claim, paid over the 
rent or profits to one of whom ho in good faith held the property, though 
the latter had in reality no right to it. If this is so, the result would be 
that while the bond fide possessor would escape liability, where he held 
subordiiiately to another and had delivered over the profits to him, he 
would in other cases remain under the liability to account to the true 
owner which the English common law recognizes. In the case supposed 
the real owner would have his remedy only against the person to whom 
the rents and profits had been delivered. In a recent English case the 
question arose whether a tenant let in by a person who had previously 
mortgaged the laud could in answer to the latter’s claim for rent plead 
a payment of rent made to the mortgagee under threat of eviction. 
It was held that such paylneut afforded the tenant a gbod (^fence, 
% 

1 See section 109, proviso, and note to section 181. 

2 De Nicholls v. Saunders, L. R,, 5 C. P., 589 ; Cook v. G-nerra, L. R., 7 G. P., 
132, and see Mossv. Gallimore, 1 Smith’s b* 0., 8th ed., p. 627« and notes thereto* 
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inasmuch as it was exacted iu consequence of the mortgagor’s default 
and was made under compulsion of law.^ In similar cases in this 
country when the mortgage is of such a nature that the mortgagee is in 
a position to evict a tenant let in by the mortgagor, the question must 
be decided in the same way. '' 

51 . When the transferee’ of immoveable property [1] 
makes any improvement on the property, 
believing in good faith that he is absolutely 
entitled thereto, and he is subsequently 
evictejj therefrom by any person having a 
lietter title, the transferee has a right to require tlie person 
causing the eviction either to have the value of tho im- 
provement estimated and paid or secured to the transferee, 
or to sell his interest in the property to the transferee at 
the then market value thereof irrespective of the value of 
such improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the 
time of the eviction. 

When, under the circumstances aforesaid, the transferee [2] 
lias planted or sown on the property crops which are grow- 
ing when he is evicted therefrom, he is entitled to such 
crops and to free ingress and egress to gather and carry 
them. 


Commentary. 

Note 1. This section, excepting the last clause, is, like section 50, 
taken from Act XI of 1855. In order to entitle a person to compen.sation 
for improvements he must according to this ^section sliow that wlien 
making them he believed in good faith that he wAs absolutely entitled to 
the land. It is not necessary that ho should show that he was careful to 
investigate^ the title* Carelessness is*not inconsistent with good faith. 
Stilfbe must prove that he entertained the belief, and if the circumstances 
were such as to excite suspicion, then the omission to inquire may bo- 

1 Underhay v. Eracl, 20 Q. B. D., 200. 
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! evidence to prove want of good The s^^otion is not limited to 

transferees for value. It is not necessary under this section to show 
that the real owner knew that the land belonged to him and was aware 
of the mistake under which the occupant was labouring. Ifor is it 
necessary to prove thcM^e latter was encouraged by the real owner to 
expend money in the land,* The cases in w’hich on prpof of such facts 
it has been hold that an estoppel or equity arises in favour of the occu- 
pant, and in restraint of the owner’s uncondition a*i power of ejectment, 
stand outside the purview of this section. ’Nov agaiff does the section 
touch the cases in which the person claiming on account of improvements 
effected by him has entered upon the land as a tenant, for he cannot 
then have been acting ^jn the belief that *00 was absolutely entitled. 
For the case of tenants who have attached things to the earth section 
108 (h) provides that they may remove them during the continuance of 
the lease, and previously to the passing of this Act a similar right of 
removal was recognized generally in favour of all occupants,* not 
being mere trespassers, under SL,hondfide claim of title.® 

It is to be observed that under thjjs section the right is extended 
to all transferees without qualification. A person however who is 
merely under a contract to purchase is, it should be remembered, not a 
transferee. And the improvements intended by the section must, it is 
apprehended, bo permanent improvements. 

As to improvements and the removal of them by mortgagees, see 
section 63. 

Note 2« In this case, as in that of a tenant- at-will, whose tenancy 
has been determined, the law gives effect to the 
Emblements. reasonable expectation which tlie person sowing the 

crop has of reaping the fruits. Ho is not protected from eviction, but is 
entitled to free ingress and egress to take the crop.* In the absence of 
such expectation, that is, where there is knowledge of the imperfection 
of the title, the right. does not exist.® 

1 Jones V. Gordon, 2 App. Oas., 629 ; see as to good faith and absonco of notice 
Maniklal v. Dinsha OoJiolimaii, I. L. R., 1 Bom., 269. 

2 Tlamsden v. Dyson, L, R., 1 IT. L., 129, explained in Plimmer v. Mayor of 
Wellington, 9 App. Oas., 6QP; Nannilial v. Rameshar, 1. L. R., 16 All., 329 j Arunaohel- 
Inm V. Olagappali, 4 Mad. H. 0., 312. 

3 In re Thakoor Oliiiiider Paramaniok, Ben. L. R., Sup. Vol., 695 ; Mudhoo 
Soodun V. Juddooputty, 9 W. R., 11S‘; Parbutty Bewah v. Woomatara Dabee, 14 
Beng. L. R., 201 ; Narayan bin Raglioji v. Bholagir, G Bom. H. U., A. C*., 80. 

4 Deo Dat v. Ram Antar, i. ‘L. R., 8 All., 602. 

6 Land Mortgage Bank v. Vishnu, I. L. R., 2 Bom., 670 ; see as to right of 
tenants, section 108 (i) and as to mortgagees, Ramaliiiga v. Samiappa, I. L. R., 13 
Mad., 16, audnote (5) to section 68. 
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During the active prosecution in any Court having 
, authority in British India, or established 

Transfer of pro- -t i t tt 

perfcy pending suit , beyond the limits of British India by the 
leiating thereto. Govemor-Genferal i^llplincil, of a conten- 
tious suit or proceeding in which an^^ght to immoveable 
property is directly and specifically in question, the property 
cannot be trans|erred or otherwise dealt with by any party 
to the suit pr 'proceeding so as to affect the rights of any 
other party thereto under any decree or order which may 
be made therein, except under the ai^j^ority of the Court 
aud on such* therms as it may^mpose. 


, Oommentary- 

The principle on which the doctrine of “ Us pendens*' rests is that no 
iJienatiou by either party to pending litigation is to be allowed to 
prejudice the interests of the parties thereto. The purchaser of immove- 
able property, from one party to a pending suit, is not permitted to 
question the decree that is eventually made, or put the other party to 
proof of his claim again, ^ And it is immaterial whether the purchaser 
has actual notice of the litigation or not. 

A suit is said to be pending at any time between the presentation 
of the plaint and the making of the final decree. It becomes contentious 
only on the service of summons upon the defendant.* On the other hand 
it ceases to be contentious when a decree is made by consent.* Tlio 
presentation of an award to be filed in Court under the provisions of the 
Civil Procedure Code has been held to bo equivalent l.o the presentation 
of a plaint so as to constitute a Us pendens,^ 'J’he original decree passed 
in a suit is not necessarily a final decree, for there* may be an appeal and 
the proceeding's on appeal are a mere continuation of iho suit. ® A decree 


1 The doctrine of Us pendens does not apply to moveables. Wigram v. Buckley, 
[1894] 3 Ch., 483. 

2 Iladhasyam v, Pibu, I. L. E., 15 Cal., 647 ; Abboy v. Annamalai, I. L. E., 21 
Mad., 180. 

3 Vythlnadayyan v. Snbramauya, 1. L. E.,-’12 Mad., 430 ; Kiahory v. Mahamed 
Mnjaffar, I. L. E., 188, 195. 

4 Pranjivan v, Baju, I. L. E., 4 Bom., 34, 

5 Gobind Chundcr v. Guru Ohurn, X. L. E., 15 Cal., Olj Sadasiva v. Muttu Saba- 
pathi, I. L. E., 6 Mad., 106. 
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for an account docs not pat an end to the sait,^ cand a suit instituted to 
cai’ry out tho trusts of a will is still pendinj^ after a decree that a scheme 
should be settled, has been passed, and before a final order has been 
made.® Even after decree, the doctrine may still bo' applied to the case 
of a sale to a thii'd person effected during the proceedings in execution of 
the decree and before sale thereunder. The purchaser at the sale in 
execution of the decree takes tho property free from any claim by the 
prior purchaser.® •- 

The doctrine of lis 'pendens was thus explained hy,^ Turner, L.J., in 
the leading case of Bellamy v. Sabine^ : — t 

“It is a doctrine common to the Courts both of law and equity, and rests, I 
“ apprehend, upon this foundation, that it would iplainly be impossible that any 
“ action or suit could be brought to a successful termination if alienations pendente lite 
“ were allowed to prevail. 'I'he plainiiil would bo liable to be defeated in every case 
‘*by the defendant’s alienating before the judgment or clccroo, .and would be driven 
“ to commence his proceedings de novo, subject again to be defeated by the same 
“ course of proceeding.” i 

In other words, parties bound by a litigation cannot alter the object 
of it so as to withdraw it from tho ope^ution of the decree which may 
1)0 made in the suit, for oihei'wise litigation might be interminable. 
The alienee taking from a party pending litigation, is therefore as much 
bound by the decree as if he had himself been a party to the suit.® 

Tho doctrine of lis pendens, as enunciated in English cases irrespec- 
tively of the statute 2 & 3 Vic., c. 11, has been acted upon in numerous 
cases in India,® and was recognised in the Code of Civil Procedure of 
1859. In Oulahehand v. JDhondi^ the defendant w.as suing on liis 
mortgage of certain property, when a second mortgage of it was made to 

1 Kinsman v. Iviusm.'iii, 1 lluss. & M., 617 ; Higgins v. SJiaw, 2 Dr. & War., 356; 
see notes to Lo Novo and Le Novo, 2 W. & T. L. 0., 6fch od., 26; Price v. Price, 35 
Ch. D., 297. 

2 Gocool Chunder v. Admiulslrator-Gencr.'il of Bengal, T. L. R., 5 Cal., 726. 

3 Shivjir.am v. Waniau, I. Ij. 11., 22 Bom., 9.39, explaining Vnnkatesh v. l^Tariiti, 
1. L. E., 12 Bom., 217 and Kann Khandu v. Krishna, 5 Bom. H. 0., (A. C.), 147; 
Thakur Prasad v. Gaya Sahn, I, L. E,, 20 All., 319. 

4 1 Do G. & J., 566. 

5 Traiiquebar Sami v, Animai, 6 Mad. H. C., 238 ; Motilal v, Karrabnldin, I. L. K., 
25 Gal., 179. 

0 Manual Pruval v. Snnagapalli, 6 Msid. 11. 0., 10 1; Sam v. Appundi, 6 Mad. 
n. 0., 75; Balaji V. Khushalji, 11 Bom. J[. C., 21<; Giilabchand v. Dhoiidi, 64; 
Krifclinnppa v. Bahiru, 8 Bom. H. C. (A. 0.,) 55 ; L.'ikshuiaudas v. Dasrafc. I. L. E., 
6 Bom., 168; Parvuti v. Kisan Sing, 1. L. E., 6 Bom., 567; Ramachandra v. 
Mahadaji, I. L. R., 9 Bom., 14-1 ; SadVisiva v, Mutiu Sabapathi, I. L. R., 5‘Mad., 106; 
Ciajapaii V. Gajapati, 1. L. R., 7 Mad., 96 ; Brahaunayaki v. Krishna, I. L. R., 9 
Mad., 92. 

7 Section 223. 

8 11 Bom. H. C., 64u 
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the plaintiff. It was held that the plaintiff, bein" a purchaser 'pendente 
lite, could not maintain a suit against the defendant, wlio had himself 
become purchaser under his mortgage-decree. In Lola v. Buli^ the 
defendant bought a*t an execution- sale, on the 7th of December 1874, the 
property of one Collis, in respect of which a mortgage suit was thou 
pending. The same property was on the 23rd of February 1875 sold in 
execution of the mortgage-decree, and afterwards passed to the plaintiff. 
It was held that thb defendant as an alienee ^^endente lite^ was not 
entitled to posaeF^fon as against the plaintiff. 

In such s?uits as the above, there is no doubt that the right to the 
property is directly and specifically in question, 
tion di^ctrine has not been applied except in cases 

^ where the pending suit was one in which a specifics 
claim was made affecting the particular subject-matter. Thus a suit 
to carry into effect the general trusts f>f a creditor deed, or a mere 
general administration-suit, or a suit for money secured on an estate but 
not directed against tlio estate itself, would not bo a Us pendens within 
the meaning of the rule. But it is otherwise when the suit is brought 
by a creditor to administer the testator's estate charged by his will with 
his debts. Such a suit is deemed to be a Us pendens which, when 
registered under the English law, gives the plaintiff priority over a pui*- 
chaser from a defendant holding the estate under the will, whether as 
devisee or executor; subject however to an exception in favour of a 
purchaser who i^easonably supposes that the defendant is selling for 
the purpose of discharging the testator’s debts, for the pendency of a 
creditor’s suit does not suspend the exocntor’s right to dispose of the 
property and give a good title for this purpose.® Unless the suit is sueli 
in respect of its nature and of the relief prayed for, as to give notice to 
strangers that the particular property may be affected, by the decree or 
order, they are not bound by it. So where the suit in question was 
brought by the representative of a deceased member of a Hindu family 
against the manager, asking that accounts might be taken of the manage- 
ment of the jaint estate, and that a partition might bo effected between 
the parties ; and by the decree accounts were directed and a receiver 
appointed, and by a subsequent order it was directed that part of tho 
estate should be sold, it was held that the plaintiff claiming under a 
mortgage made pending these proceedings but before the last mentioned 

1 I. 4 Cal., 789 ; as to jnvohmtary sales see below, anclRajkislien v. Kadlia 

Madhnb, 21 W. !{., 359; Jaliroo v. Kaj Chiuidery I. L« B>, 12 Cal., 290; Badhama- 
dhub V* Manoliur, L. E., 15 I. A., 97. 

2 Frioo V. Price, 35 Ch. D., 297 ; sco cases, cited in Eobbin’s Law of Mortgages, 
p. 1323* 
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order was made, was not affected by the order for#5alc,*and was therefore 
entitled in priority to the pnrcbaser thereunder.^ The Court in giving 
judgment, adopted the language of Couch, C.J., in a similar case, where 
he observed : — * 

“ With ro"avd to the qncBtion of Us pendens the doctrine appears to ho this : that 
“ the alienee is bound by the proceedings in tho suit after the alienation and before 
“ ho bccomos a party. 'J’hon the question is by what proceedings fs he bound ? Is he 
‘•bound by tho i)rocoedings which arose from the nature of the suit and from tho 
“ caso tot up and tho rolief prayed in tho bill, or is ho bound'by any order wliich the 
“Court may be induood to make, in the course of the suit P I*byn find no authority 
‘‘which goes to tlie extent of saying that because he does not thinhi fit to become a 
“ party to tlio suit, ho is to bo bound by any order whatever that may be mado. 
“ It sooms to me tliat ho ougiit only to be bound by proceedings which, from tho 
“nature of tho suit and the relief prayed, lie might expect w'ould take place; and if 
“there had been no notice in tliis case it might have been neccs^iry to determine 
“ what is the precise effect of lis pendens. But this nood not now bo determined. 
•‘ Practically there is no substantial difference between lis pendens and having notice 
“of tho suit.” ® 

Oil the other band, whore the suit was brought by widows ‘of a 
deceased Muhammadan, claiming that dower should be paid put of certain 
property, it was held tliat a mortgagee of the same property taking 
from the heir 'pendente Hie was hound by tho decree, and therefore had 
no right as against the widows who had purchased in execution of the 
decree in their own suit.’* It might bo difficult to distinguish from this 
case that of a decree made in a suit for maintenance, charging the amount 
payable on a house mentioned along with other property in the plaint. 
It was held however tliat, as tho plaint did not ask for a charge on this 
house specifically, the plaintiff who had during the litigation taken a 
mortgage of it was not affected by the decree.* A suit by the purchaser 
of property, subsequently sold in execution of a decree on a mortgage 
comprising it and other property, to enforce his right of contribution 
against that property clearly comes within the operation of the section.® 
In some cases the Courts, relying on the distinction which may bo 

drawn between voluntary sales and involuntary 

Involuntary sale, . ,, , . j; j ^ t 

sales, e.^., those made in execution of decrees,® have 

expressed the opinion that the doctrine of Us pendens iiocs not apply 

1 Kasimuntiiasa v. Nilratiia, I. L. R., 8 Oal., pp. 79, 85. 

2 Kailas v. Fiiloliantl, S,Bong, L. R.,474; Kisliory v. Mahamed Mujaffar, I. L. B., 
IS Oal., 188, and Boe Gajapaii v. Gajapati, I. L. R., 7 Mad., 96. 

3 Bazayet v. Dooli Chniid, 1* L. R., 4 Cal., 4’02. 

4 Manika v. Ellappa, I. L. B., 19 Mad., 271. 

5 Baldco V. llaij Naiib, I. Ij. R., 13 All*, 371* 

6 Soo as,to this distinction 'Dhiendronatli v. Ramkumar, I. L. R., 7 Cal., 107; 
Lala V. Mylnc, I. L. R., 14 Cal., 401 ; Richards v. Jenkins, 18 Q. B. D., 401 ; Kishory 
V. Maliamed Miijaffar, I. L. R., 18 Oal., p. 198, and compare section 69, Trusts Act, 
and section 13, Easements Act. 
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wliere the sale- is in:voluTitary. This opinion was expressed, though 
it was unnecessary to decide the point, in a Bombay case where the 
contest was between the defendant, purchaser at a sale made in exe- 
cution of one deepeo, and the plaintiff claiming to have the property 
resold in execution of his decree. At the time of the sale a suit 'was 
pending, in which the plaintiff was seeking as against two claimants, 
at whoso instanco his attachment had been removed, to have it declared 
that the property whs liable to attachment and sale. It was held that 
the doctrine of lis^^endcns had no application, and tliat, notwithstanding 
the plaintiff's attachment, it was open to the lioldor of the decree 
under which the sale was made to have the property sold. The sale was 
valid and, if the plaintiff hAd any claim, it was against the proceeds in 
tho hands of the decree-holder, under the provisions of sections 270 and 
271 of Act Vllt of 1859, which was in force at the date of the sale.^ In 
that case it will be seen that the defendant’s purchase was in no sense a 
purchase from one of the parties to the pending suit and that thus the 
point did not really arise for decision. In another case where, during 
the pendency of a suit brought for the payment of a mortgage debt and 
in default for foreclosure or sale, part of the mortgaged property was sold 
in execution of a decree against the representatives of tlio mortgagor, tho 
question arose whether a purchaser at this sale was affected by the doctrine 
of Us jpendens. The High Court of Bengal decided the question in the , 
negative, observing that it does not follow that the rnlo (of lis pendens) j 
‘Vouldhold good where the alienation is not by the mortgagor,l>ut by the ' 
“Court acting ^on behalf of creditors against the mortgagor and where 
“ the process of sale, or at any rate proceedings with a view to tho sale of 
“ the property had commenced before the suit was instituted. The 
Judicial Committee, while reversing tho judgment on other grounds, 
expressed considerable doubt as to the correctness of this ruling.^ In a 
recent Bengal case,* where the contest was between one who had 
obtained possession under a decree in ejectment against a third person 
and one who, pending the suit in ejectment, had purchased the interest 
of the defendaiit in execution of a raoney-docrce against him, it was 
argued principally on the authority of Anundo Moyee v. Dlwnendro 
that the doctrine of lis pendens was inapplicable ; but the Court held 

l^Laln AJulji v. Kashibai, I. L. R., 10 Bom., 400; see too NiifTur Mc.rdba v. Rmri 
La!l, 15 W. R., 308; Ali Shfch v. Ilnsfiiii, I, L. R., 1 All., p. 590; 295 of Uk; 

Co le of 188S contains tho pi'esorit provision for fho (‘aso of rival dooroe-holders. 

2 Chundornnth v. Nilakant, I. L. R., 8 Cal., GOO 

3 Nilakant c. Snresh Chandra, T. L. R., 12 Cah, pp. 41 S, 420, 421. 

4 Gobind Gb under v. Guru Churn, J. L. R., 15 Cul., 94. 

5 14 Moo. 1. A., 101 ; s.c., 8 Beng. L. R., 122. 
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otherwise and showed on an examination of the judgment of the Judicial 
Committee in that case that it was no authority for the position that a 
purchaser at an execution sale was not affected by the doctrine of Us 
'pendens. And this is the view which seems to be geiferally accepted.^ 

When attachment has been duly made in cxecuwon of a decree, any 
private alienation of the attached, property during the coptinuance of the 
attachinont is void against all claims enforceable thereunder.® And it 
has been said that any proceedings in execution, whether preceded or not 
by actual attachment, “taken for the purpose of effecting a sale are in 
“ a sense proceedings in the suit against property, and alf persons who 
“ purchase from the judgment- deb tor pending such proceedings come 
“ into the position of purchasers 

The doctrine of Us pendens operates only upon alienations made by 
one of the parties to a suit. An alienation by a stranger to the suit is 
not affected by it. Alienations, which are inconsistent with the rights 
that may be established by the decree, are alfected by it,^ but not? the 
rights of persons claiming paramount to the parties to the suit. The 
pure] laser tlieroforo at a sale under the llladras Rent Act^ would not be 
affected by the circumstance that ho took pending a suit between the 
pattadar and his mortgagee.** 

Questions of Us 'pendens cannot arise with reference to litigation in 
a Court other than those referred to in the section, or in a Court 
devoid of the requisite jurisdiction.^ In a case decided by the Privy 
Council where, pending a suit for foreclosure in the Supreme Court, 
lands in the mofussil were purchased from tho defendant, it was held 
that tho purchaser was not affected by the decree, apparently for the 


1 Manual Pruval v. Sauagapalli, 7 Mad. H. 0., 104 ; see Lala v. Bull, I. L. B., 

4 Oal., 789 ; Jharoo v. Baj CLundor, I. L. R., 12 Cal., 299 ; Parvati v. Kisan Sing, 
I. L. B., 6 Bom., 567 ; Shiviiram v. Waman, It L. B., 22 Bom., 939 ; Kunlii Umar v 
Amed, I. L. B., 14 Mad., 491. 

2 Section 276, Civil Procedure Code ; section 240 of tho Code oF 1859, see Annad 
Loll V. Jullodliur, 14 Moo. L A., 643; s.c., 10 Beng. L. R., 134 ; Pii'ddomonoe v. Boy 
Muthooranath, 12 Beng. L. R., 411 ; Gaiiga Din v. Knshali, I. L. R., 7 All., 702. 

3 Bhuggobutty v. Shamaohuro, 1. L. B., 1 Cal., p. 341 ; Anand v, Panchilal, 

5 Beng. L. B., 703. 

4 Kailas v, Pnlchand, 8 Beng. L. B., 474 ; Bhanoomufcty v. Premchand, 15 Beng. 
L. R., 28 ; Anundo Moyce v. l)honendro,*o'wpra. 

5 Act Vni of 1805 (Madras). * ‘ 

6 KonditMunisami v. Diikslianamurthi, I. L. R., 5 Mad., 371 ; see Lain Mulji fi, 
Kashibai, I. L. 11., 10 Bom., 400. 

7 Palani v. Snbramanyaiu, I. L. R., 17 Mad., 267 ; Ali Shah v. Busain, I. L. B., 
1 AIL, 688. 
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reason that the deoree^was inoperative over such lands.' In addition 
however it may be noted that the sale was made in pursuance of an 
attachment prior to the mortgage. An adoption pendente lite is not on the 
same footing as atf alienation. The adopted son, like a son born during 
the pendency of a suit, must be made a party in order to be bound by 
the decree.* Lis pendens creates no incumbrance on the property and 
so affords no answer to a bill for specific performance.* In case of an 
alienation pending the suit the purchaser may under section 372 of the 
Civil Procedure Cede be added or substituted as a party on either side 
of the record*and the suit continued by or against him. But the Court 
has no jurisdiction thus to add a purchaser after decree.* 


Fraudulent trans- 
fer. 


63. Every transfer, of immoveable property, made 
with intent to defraud prior or subsequent 
transferees thereof for consideration, or cp- 
owners or other persons having an interest in such property, 
or to defeat or delay the creditors of the transferor, is 
voidable at the option of &ny person so defrauded, defeated 
or delayed. 


Where the effect of any transfer of immoveable pro- 
perty is to defraud, defeat or delay any such person, and 
such transfer is made gratuitously or for a grossly inadequate 
consideration, the transfer may be presumed to have been 
made with such intent as aforesaid. 

Nothing 'contained in. this section shall impair the 
rights of any transferee^n good faith and for consideration, I 


Oommentary* 

f This seoHon is singnlarlj meagre in relation to the souroes to which 
it owes its ongin. It may be traced to two statutes of the reign of 
Elizabeth,* in which the law with regard to conveyances in fraud of 


1 Anundo Moyee v, Dhonendro, 14 Hoo. I. A., itl ; s.c., 8 Beng. Ii. B., 123, 
explaioed in Gobind Ghunder v. Gum Chnrn, I. L. B., 16 Od., 94. 

2 Bambhat v. Laksbman, I. L. B., 5 BCm., 630. 

3 Bnll’v. Hutchens, 32 Bear., 616, cited in Tranquebar Sami v. Amm^, 6 Mad. 
H. 0., p. 238. 

4 Goodall «. Mussoorie Bank, I. L. B., 10 All., 97. 

6 13 Bliz., o. 6, and 27 Bliz., o. 4, repealed by Ihia Act ; see as to the applioa. 
bility of those statute, in India, Azim Unnisaa Begum v. Dale, 6 Mad. H. 0., p. 456, 
16 
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creditors or in fraud of purchasers for value, is declared. The section 
merely reproduces certain of the propositions contained in those statutes, 
and no attempt is made except in the second clause to represent the 
result of three centuries of decision's on the statutes.^ 

With regard to purchasers, all that the section says is that a transfer 
made to defr«^ud prior or subsequent purchasers for 
of^'purchaHci^^ consideration, is voidable at their option ; and that 

the intent to defraud may be presumed from the ^ 
absence or gross inadequacy of the consideration. Similarly the statute, 
27bh IDliz., c. 4, enacts that every conveyance of lands mado with the 
intent to defraud or deceive such persons as have purchased or shall 
afterwards purchase the same lands for money or other good consider- 
ation, shall ho deemed to be void against such persons. ‘’It proceeds in 
section 3 to save from the operation of the statute any conveyance made 
for good consideration and bond fide. On tho statute the decisions are 
clear to the effect that tho voluntary conveyance of lands, afterwards 
made the subject of a conveyance for valuable consideration, may be 
avoided by the subsequent pm-chasGr, ^.Hhongh in making the volun- 
tary conveyance there was no actual fraud,® From the fact that tho 
settlor afterwards convoys the laud to a purchaser for consideration, 
it is inferred that tho voluntary conveyance was mado with intent 
to defeat tho purchaser, Tho principle . • , , appears to be, that by 
selling tho property for a valuable considcrjAtioii, the seller so entirely 
** repudiates tho former voluntary convoypjicc and shews his intention 
“ to sell, as that it shall bo taken conclusively against blrn and the 
“ person to whom he convoyed, that such intention existed when ho 
mado tho convo 3 \anco and that it was mado in order to defeat the 
“ purchaser.”® It has recently been pointed out by the Judicial Com- 
mittee in a case where a man, having made a gift of lands for charitable 
purposes, afterwards conveyed part of the same land to a third person 
for value, that when a gift is made to a charity there is no presumption 
lhat fraud uras intended, and therefore such a gift is not to he treated 
as covenous, and is not avoided by the subsequent conveyance for 
value.'’’ With regard to tho question of consideration, the Courts in 

1 SoG Twyno’s case, 1 Siuidi’s L. 0., SUi ed., p, 1, and Ellison v. Ellison, 
1 \V, & T. fi. 0., 6Ui ed., p. 291, and notes tlicreto ; and see note to seotiun 42, 
ante p. 99. as to as?igninont'i of leasolnnd'seo Price w. .Tonkins, 5. Oh. D., 620. 

3 I L. 0., Sl.h cd., ]», 40. iScn however 50 aijd 57 Yicfc., o. 51, section 2, 

saving volunt:v*y conveyaneos ■nadc''n ilhoni frnndulcul inieiiLion and in gootl fa-Hi. 

3 Doc V. Uusham, 17 Q. D., 721 ; Jndah v. Mirza Aluhud, 3-2 W. R., 60 ; Joshua 
Vt Alliance Bank of Simla, I. D. 11., 22 Cal., 185, whore tiiis section is discussed. 

4 Ramsay v. Gilokritt, [1892] App. Cas., 412. 
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deciding -whether a pripr conveyance is voluntary or not do not enter 
into the quantum of consideration. “ The question is whether the 
transaction was one of bargain or of gift merely.”^ The want ol; con- 
sideration for the 'first conveyance being admitted, tliat convoyanco 
necessarily gives way to the later conveyance, and thus the only question 
that can arise is whether the subsequent purchaser gave consideration. 
It is not necessary for him to show that he had no notice of the voluntary 
conveyance. “ It miMt be assumed,” said Grant, “ that a vo] antaiy 

settlement, how^^er free from actual fraud, is by the operation of tiiat 
“statute (27tii Eliz.) deemed fraudulent and void against a subsequent 
“ purchaser for a valuable consideration, oven when the purchase has been 
“ made with notice of the :^luntary settlement.*’* He added however 
that he had gr^at difficulty in p'R'saading himself that the words of tho 
statute warranted or that the pui'pose of it required such a construction, 
for it was not easy to see how a purchaser could be defrauded by a 
settlement of which ho had notice before he made his purchase- The 
principle above stated is not applicable when tho seller is a different 
person from him who executed Jbha voluntary settlement, “ for tbo acts 
“ of one man cannot show the mind and intention of another.”® There- 
fore a purchaser who takes from the devisee or heir of the settlor or by 
sale in execution of a deci’ce against him, cannot defeat tho voluntary- 
settlement.^ Moreover when tho settlement is defeated, it is only 
defeated so far as is necessary to give effect to the subsequent convey- 
ance.® The question must arise how far these decisions on the statuto 
are to be followed in interpreting the section. Perhaps it may bo 
surmised that in spite of the English cases the Indian Courts will not 
go to the length of avoiding a voluntary conveyance at the instance of a 
purchaser who had notice of it. There is no fraud in such a casu, and 
no apparent reason why the purchaser should bo preferred.® 

^ There is another class of cases to which the section would olcarly 
apply. Por instance, where a person voluntarily gave his sisters a 
mortgage to secure an antecedent debt, and the sisters allowed him to 
retain the dee*ds in order that he might deal with tho estate in favour 
of third parties, it was held that the mortgage to tbo sisters was void 
as against a mortgage made to a third party, ^ Here it will be observed 


1 Townend v. Toker, L. R., 1 Ch., p. 458. 

2 Backjie v. iMitchell, 18 Yes., 100; and sccvl Smith’s L. C., 8lh od., p. 40. 

8 Doe V. Brusham, supra, 

4 Godfrey Poolo, 13 App. Oas., 497. * 

6 Dolphin v. Aylward, L. R., 4 H. L., 486. 

6 See Joshua v. Allianco Dank of Simla, I. L. R., 22 Cal., 202. 

7 Perry-Herriok v. Attwood, 2 De G. & J., 21 j Clarke v. Palmer, 21 Oh. D., 124. 
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that the first conveyance was not without coifsideration. Tet it was 
held to have been made in fraud of the subsequent mortgngee. Simi- 
larly in a more recent case, where one Tarnley, at a time when he had 
been actually sued by the x>laintiffs for a sum of money which he was 
unable to pay, executed in favour of his step-daughter a mortgage to 
secure a loan made some years pjrcviously, it was held that the plaintiffs 
who, after recovering judgment, took a mortgage of the same property 
in ignorance of the previous mortgage, were entit'led to have it avoided 
under the statute.^ It was found that Turnley had ifiade the mortgage 
to his step-daughter to be used if ho thought it convenient, but with 
the secret intent that the same, being kept in his own possession, 
should be at his free disposition, so that i^^he did not wish to bring it 
forward, he could keep it secret and get an advance of ^ money by con- 
veying the estate to other parties. In these circumstances the statute 
was held to be applicable. 

Where the owner of land first mortgaged it by an unregistered 
instrument to B for a sum below Bs. 100 and, when B was in possession 
as mortgagee, gave a possessory mortgage of the same land to 0 who 
knew that B was in possession under liis mortgage, it was held by the 
Allahabad High Court that the present section was applicable and that, 
as the second mortgage was a fraud on B, it should not, though regis- 
tered, be preferred to B’s mortgage.^ 

As against the creditors of the transferor, the section says that 
every transfer, made to defeat or delay them, is 
credit voidable at the option of the person so defeated or 
delayed. The statute — 13 Eliz., c. 5 — after reciting 
that it is made for the avoiding and abolishing of feigned, covenous and 
fraudulent feoffments, grants, &c,, as well of lands as of goods and chat- 
tels which feoffments, &g,, are devised and contrived of malice, fraud, 
&c., to the end and purpose to delay, hinder and defraud creditors of 
their just and lawful actions, <&c., enacts that every feoffment, <&c., made 
for any intent or purpose so declared, shall be deemed .and taken only 
against the person whoso action shall he in anywise disturbed, hindered^ 
delayed or defrauded, to be clearly and utterly void. As in the present 
section there is a provito for the protection of purchasers in good faith 
and for consideration. It has been said that the statute is merely 
declaratory of the common law,^« and it may equally be said that, the 



1 Oraokiiall v» Janson, 11 Gb". D., 1. 

2 Bam Antar v, Dhanauri, I. L. K., 8 All., 540 ; see furtlior note 3 .^o sociiofl 
64 on the conflict botwcoii vegistored and unrogisjteicd instruments. 

Z Cadogan Vi Kenneth, Cowp., 431 j Benjamin on Sale, 3rd ed., p, 456. 
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present section merely declared as to creditors the law which theretofore 
prevailed in India. ^ When a disposition of property, whether in the 
form of gift, sale or mortgage, is in fact a mere sham devised for the 
purpose of putting* the property out of the reach of creditors, there can 
be no doubt that creditors can avoidnt though it may be valid and opera- 
tive as botweo^ grantor and grantee.® The intention being that the 
ostensible donee or purchaser should in fact tako no beneficial interest, 
but be a trustee for* the debtor, the creditors are entitled to treat the 
property as still belonging to the debtor. This was the nature of the 
transaction in* Twynes case,^ and cases have been decided in this country 
on the same principle.'^ The circumstances that led to the decision in 
favour of the creditor in T^ijjne's case were (1) that the grant comprised 
all the debtor^ property, (2) ' Snat he continued in possession notwith- 
standing, (3) that it was made secretly, (4) that it was made pending 
the writ. In considering these points the question whether or not there 
was* consideration for the alienation has to be taken into account. In 
Twynes case there w^as consideration for the grant, inasmuch as the 
grantee was a creditor of the graptor, and, apart from cases in wlJich a 
debtor’s property has to b(5 distributed under the law of insolvency or 
bankruptcy and questions of fraudulent preference arise,* the law does 
not forbid a debtor favouring any particular creditor to the prejudice of 
the others.® Nevertheless in view of the circumstances stated, the graut^ 
was held to be void and not to bo saved by the proviso in favour of 
purchasers in good faith for value. According to the view recently 
expressed in a Calcutta case the section goes much fu^or than the 
statute of Elizabeth and gives creditors the rights to avoid' cq Streyances 
which according to the English cases ^ ' 'Vbtfid not be voidflSle. The 

-V 

1 Abdool Eye v. Mir Moliomod Mozaffar, L. K., 11 1 . ^ 10/ s.c., I. L. R., 10 Cal., 

616. - • » 

2 Ohenvirappa v. Futtappa, t. L. R., 11 Bom.,|708; see cases cited in Borjotji 
Vi Dhunbai, I. L. B., IG Bom., p« 18, and note 8 to lection 6, ante p. 36. 

8 1 Smith’s L. 0., 8th ed., p. 1. ’ 

4 Rajan v. Ardeshir, I. L. R., 4 Bom., 70 ; In re Umbioa Nnndnn, I. L. R., 3 Oal., 
434; Mneadee Mahomed 'v. Ally Mahomed} 6 Moo. I. A., 27 ; Gnanabhai is Srinivasa, 
4 Mad. H. 0., 84; Sankarappa v. Kamayya, 3 Mad. H. G.,' 231; Rangilbhai v. 
Vinayak, 1. L. R., 11 Bom., 666 ; HorrouBji v. Cowasji, I. L. R., 13 Bom., 297. 

6 See section 351 (c) of Civil Procedure Code and Joakim v. Secretary of State, 
1. L. R., 3 All., 530; Dadapa v. Vishundas,T. L. E., 12 Bom., 424. 

6 Sankarappa v. Ramayya, 3 Mad. H. C., 231 ; In re Dhanjibhai, 10 Bom. H. C., 
827; Suba Bibi v. Balgobind, 1. L. R., 8 All., 179; 'and see 1 Smith’s h C., 8th ed., 
p. 25. 

7 Ex parte Games, 12 Ch. D., 324, and case there cited : see Seshamma v. Chen- 
nappa, I. L. B., 20 Mad., 467. 
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poinfi actnally decided was that the pnrehaser's knowledge of an im- 
pending execution is not inconsistent with good faith on his part.^ 
Generally, it is submitted, the question must he whether tho debtor and 
the purchaser have contrived the transfer as a cloak to protect the pro- 
perty for the benefit of the debtQr, because it is not likely that any 
person would, except with that object, transfer his property for a 
grossly inadequate consideration! It is not likely that^'a man in order 
2 merely to spite one creditor would confer a great benefit on another, 
^'and derive no advantage for himself. The gross inadequacy of con- 
sideration is by the second paragraph of the section made ground for 
presuming an intent on the transferor's part to defeat creditors ; but it 
is not said that this circumstance can be psed against the transferee 
as a ground for imputing bad faith t'' !iim and there clearly must be 
evidence that he being a purchaser for consideration was a party to the 
fraudulent intent of the transferor.* The mere fact of a creditor being 
defeated, though the natural result of tho conveyance, is not sufficient 
ground for impeaching it.* And again tho generality of the conveyance 
is only a circumstance to be taken into consideration with others. 

On the other hand, when it is a gift and not a conveyance for value, 
the fact that the debtor denudes himself of all his property is almost 
conclusive to prove his fraudulent intent, and that proof is sufficient 
inasmuch as the proviso has no application. If a man indebted at the 
time makes a gift which has the effect of withdrawing from his creditors 
the whole of his property, or so much of it that he is left without enough 
in his hands to pay his debts, the inference is that he meant to defeat 
his creditors, that being the necessary consequence of his act. Thus, 
Jessel, M.B., said in a recent case:-— 

** A man is not entitled to go into a hazardous busineSBi and immediately before 
‘•doing BO to settle all his property voluntarily; the object being, ‘If I succeed 
• in bnainess 1 make a fortune for myself. If I fail I leave my creditors unpaid. 
“ • They will bear the loss.” This is the very thing which the statute of Elizabeth 
was meant to prevent.**^ 

When the alienation impeached is voluntary and without consider- 
ation and no express intent to defraud is proved, the amount of the 
donor’s indebtedness at the time of the alienation may thus become 


1 Tehan Ohnnder v, Bishn Sirdar, I. L. B., 24i Gal., 825 ; see however Joshua 9* 
Alliance Bank of Simla, 1. L. B., 22 Gab, 201. 

2 Motilal V. Utam, 1* L. B., It Bom., 434; Gopal v. Bank of Madras, 1. L. B., 
16 Mad., 897.^ 

8 In re Johnson, 20 Oh. B., 389, citing Holmes v. Penney, 3 K. & J., 90. 

4 E^^arte Bussell, 19 Oh. B., 588, following Mackuy v. Douglas, L. B., 14 £q., 

106 . 
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decisive. A pift or volaotary settlement is not voidable becanse the 
niakcr owed sonie debts at r-he time.’^ If it were so, few persons, and none 
engaged in commercial business, could mako gifts at all. It is only when 
llio indebtedness amounts to insolvency, in tbe sense that the giver has 
not, after making the gift, wherewithal to satisfy his creditors, that a 
fraudulent intent can properly be inferred. In some of the cases on the 
statute the Courts seem to have gone to the length of holding that, if the 
necessary effect of a Voluntary deed is to defeat creditors, it is void under 
the statute, although there was no such intent in the debtor’s mind when 
he executed it! Where a father in consideration of annuities for his life 
distributed his property among his children at their instance without 
any regard to the claims o>^js creditors, it was held that though there 
was no iiiteritii»n on his part to aefeat creditors the transaction was void 
against them and tho donees were called npon to contribute rateably 
to tho debt. 2 It would be otherwise if the grantor reserved property in 
his t)wn hands sufficient to satisfy hip debts, and the fact that tho 
property so reserved does not lie within the jurisdiction of the Court, 
in which the creditor, impeaching the conveyance, holds a decree, is 
immaterial.^ In a recent case^ it appeared that a master-mariner, who 
was at the timo solvent, had settled on his wife a legacy of £500, 
to which he unexpectedly became entitled, and which was the only 
property he had to settle. At the time of doing so he had been Served 
with a writ in an action for breach of promise of maiViage, which, 
however, he averred, did not influ onco him in irtSEking the settlement, 
for he expected the action to come to nothing. IJfhe action resulted in a 
verdict against him for £500. It being fouiSn on the facts that the 
defeating of his creditors was not the necessary consequence of the 
settlement, and was not intended to be so, the deed was held not to be 
void under the statute. Lindley, L.J,, was not prepared to say that a 
voluntary settlement can never be set aside under the statute, as it 

has been construed, unless there has been in fact an intention to* defraud. 

9 

The question is, not whether- there be any debt in existence which was 
due prior to the voluntary conveyance, and which in tho result has 
been unpaid, although the transferor continued solvent for a while; 
but whether from all the circumstances the Court can infer that the 


1 Gnanabliai v. Srinivasa, 4 Mad. H. O., pp. 84, 87. 

2 Cornish v. Clark, L. R., 14 Eq., 184 ; Kangillbhai v* Yinayak, I. L. B., 11 Bonit, 
666; Burjorji v, Dhnnbai, I. L. R., 16 Bom., p. 14f; see section 128 an^^note. 

3 Nasir Husain v, Mata Prasad, I. L. R., 2 AIL, 891. 

4 Ex parte Mercer, 17 Q. B. D., 290 ; Freeman v» Pope, li. B., 6 Oh., 538^ 
considered ; In re Johnson, 20 Oh. D., 389. 
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Gonveyance was made with the intent, actual or cpustructivOi of delaying 
0^ hindering creditors. ^ 

The circumstance that the purchaser or donee is not placed in 
possession, may be used to prove''fraud, as going to show that the aliena- 
tion was not intended to have any actual operation or that there was 
a secret trust in the grantor’s favour. But by itself it is at most only 
primd facie evidence ; its weight also depends on the nature of the pro- 
perty and of the particular transaction. With a n.ortgage of land, the 
fact that possession is not given is no evidence of fraud and, even where 
goods are concerned the continued possession of the vendoi*, when consis- 
tent with the deed, is not of itself enough to make the sale fraudulent. ^ 
Another circumstance to be considered as ]^butting the presumption of 
ft'aud, is the notoriety of the transadil'oi/.’*^ According to the words of 
the section a transfer made to defeat or delay creditors is voidable at the 
option of any person so defeated or delayed. According to the cases on 
the statute however it seems that a suit brought, to impeach such a transfer 
must be brought on behalf of all creditors and cannot bo maintained by 
one individual creditor.* 

It has been observed that except under the law relating to insolvency* 
a conveyance is not voidable because it was made in favour of one creditor 
in order to defeat another. So a conveyance of the debtor’s whole 
property to a trustee, for the benefit of all the creditors indifferently, is 
not affected*^by the circumstance that it was made to defeat any parti- 
cular creditor, though he may have obtained a decree. There is no 
principle “ which supports the position that a deed which contemplates 
the full payment of all creditors as its primary object can be held void 
as intended to defeat or delay creditors.”® Unless the creditor has 
attached the property, or otherwise obtained a lien on it, the conveyance 
when completed will prevent his taking the debtor’s property in execu- 
tion of his decree. Such a conveyance is valid as well against those who 
have assented to it as against other creditors,^ and unless it is made 
voluntarily, i,e., without pressure and of the debtor’s own motion, it is 


1 Freeman v. Pope, L. R., 5 Oh., 543 ; and see 1 Smith's L. C., 8tli ed., p. 37. 

2 Twyne’sease, 1 Smith's L. 0., 8th cd., pp. 15, 16; Benjamin on Sale, 8rd ed., 
p. 4G0; Marbindale v. Booth, 3 B. <& Ad., 498. 

3 Benjamin on Sale, 3rcl ed., p. 461. 

Burjorji v* Dhunbai, I. L. R., 16 Eom., 1, 

5 See as to fraudulent proforciice seotion 24 of the Tnsolvenoy Act^’and section 
351 (c) of the Civil Procedure Cods. 

6 Godfrey v. Poole, 13 App. Gas., 497. 

7 Pickstock V, Ly8ter,3 M. & S., 371; Wolverhampton Bank v. Marston, 7 H. & N., 
448; Harlaud v, Biuks, 15 Q. B., 713. 



SECT. 53.] TRANSFER IN FRAUD OF CREDITORS. 129 

equally valid against the OB&cial Assignee.^ Bat such a conveyance, 
unless passing a beneficial interest to the trustee, is not complete and 
therefore not good against creditors, till some of them have assented to 
it.* A conveyance* for the benefit of creditors not communicated to 
any of them operates as a mere direction, and is revocable by the debtor 
who has made it.* It is only when by the assent of some creditor the 
relation of cestui que trust and trusted has been established between 
him and the assignee^ iliat the assignment is valid against the creditors 
generally. A tru^fc deed in which the debtor, besides directing his 
trustee to pay his debts, creates an ultimate trust for the benefit of his 
wife and children, stands on a different footing and is irrevocable and 
binding upon him.* It is aj^so provided by section 128 that where a gift 
consists of the donor’s whole the donee is personally liable for 

all the debts due by the donor at the time of the gift to the extent of 
the property comprised therein. 


1 In re Dhanjibhai, 10 Bom. H. 0., 327. 

2 Riggers v. Evans, 24i L. 1 . Q. B.^305. 

3 Indian Trusts Act, II of 1882. section 78; Johns James, 8 Oh. B., 744, follow- 
ing Garrard v, Lauderdale, 2 Buss. & My., 451; Baugilbhai Vinayak, I. L. B., 
11 Bom., p. 678. 

4 Golam Yassin r. Oflicial TriisLce of Bengal, I. L. B., 8, Cal., 887; see too 
Siggers v. Evans, 2-1: L. J. Q. B., 805, where the trustee befug a creditor took a bene- 
ficial interest. 





CHAPTETl III. 

Of Sales op Immoveable PeopertV. 

[1] 54. “ Sale ” is a transfer of ownership in exchange 

for a price paid or promised br part-paid 

“Sale” defiaed, n \ - 

and part-promised. 

[2] Such transfer, in the ca'^.e of .^'Tmgible immoveable pro- 

perty of the value of one hundred rupees 

Sale how made. , i • i p 

and upwards, or in the case or a reversion 
or otlicr intangible thing, can be made only by a registered 
instrument. 

[3] In the case of tangible immoveable property of a value 
less than one hundred rn])ees, such transfer may be made 
either by a registered instrument or by delivery of the 
property. 

[4] Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 

[f*] A contract for the sale of immoveable property is a 

contract that a sale of such property shall 

Contract for sale, - i i 

take iibice on ternm settled between the 

parties. 

[6] It does not, of itself, create any interest in or charge 
on such property. 


O ommentary . 


Note 1. With tin’s paragraph may be compared section 77 of the 
Indian Cc-ntruct Act, which says : — “ Sale is the 
“ excliapgo ol- property lor a price. It involves the 
“transfer of the ownership of the thing sold from 
“the seller to the buyer.” To make a contract of sale complete and 
enforceable, all the terms of it must l)u iixeii and the price ascertained or 
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in some definite way aseertainalde. ^ ‘Price ’ incindes money only, for 
if the thing given in excliange for land consists of goods and not money 
there is no sale but an exchange.* The amount of the price, like the 
nature of the consideration in contracjis generally, is a matter on which 
the partie,s may judge for themselves, and even gross inadequacy is no 
defence to a suit for specific performance, if the property is one as to the 
value of which both parties were equally in the dark.® But gross inade- 
quacy of price may, with reference to the state of things existing at the 
date of the contract, be evidence of fraud or of undue advantage taken 
by the plaintiff, and so an answer to such a suit.* The ownership 
passes to the purchaser on the due execution and delivery and, if neces- 
sary, the registration of tlit:* ^jinvcyance, and cannot he re-vested in the 
vendor except Jjy a re-con veyauco. The purchaser is none the less 
owner because the purchase-money remains unpaid,® though ho will 
not be entitled to possession except on condition of first paying the 
purchase-money.* Similarly, it is not open to third parties to object 
that there was no consideration.^ But it may be ojien to the ostensible 
seller when sued for possession# to defend hirnsell: by proving that the 
transaction was fictitious, no real parsing of the property having been 
intended.® Moreover it is competent to a person who has executed, an 
instrument of sale or any other instrument to show that it was not 
intended to have iirimediato operation (Evidence Act, section 02). The 
instrument is then a mere escrow and does not become a deed until the 
condition has been performed or the specified time has arrived,® 


1 Dn-vL’s Vendor.^ and Purchasers, CUi od., p. 256. 

2 See note to secl-ioji IIH and Qiieen-Einpruss v. Appava, I, L. R., 9 Mad., 141. 

3 Baxondale v» Seale, 19 Beav., GOl ; Joll'erys v, i^’airs, 4 CJi. D., 448; Indian 
Contract Act, section 29. 

4 Specilic Relief Act, I of 1877, sof'ion 28. 

6 Umcdmal v. Dava bin Dhondiba., 1. L. R., 2 Bom.; 547 ; Tatia v* Babaji, 
1. L. R., 22 Bom., 1815 ; Aniiavudavain t). I vahavvniy, 6 Mad. H. 0., 69. 

0 Sliib Lai, J51iai^wan lias, 1, L. R., H All., 244; Ik'eal iiegam v. Cibind 
Prasad, T. b. R., 3 All., 77 ; Mohnn Sing v. Slab Kuonwer, 1 Agra, 85 ; Acli())>aridil v* 
Mahabir, I. L. R., 8 All., 641. 

7 Monishankar -w. Bai Mali, l, L, R., 12 Bom., 686 ; Knchn Bayaji v. Kacliobii, 
10 Bom. H. C., 491. See AValker v. Bradford Old Bank, 12 Q. B. Jl., 511. 

8 Babaji v. Krishna, I. L. R., 18 Bom., 372; Nana v. Rautmal, I. L. R., 22 Bom., 
257 ; a mere henamidtu' has no title ajid tlierofore cannot sue to recover the property, 
HariGobiiid Akmoy, I.L.R., IG Cal., 361; Sham L:ill v. Amareudro, l.L. R., 23 Cal., 
460; Chinuan v. Ramachandra, 1. L. R., 15 MciQ., 5J, but see NamJ Kishore tr. 
Ahmad, I. L. R., 18 All., 69 ; and Sachitananda v. Balox'am, I. L. R*, 24 Cal., 644. 

9 Xenos v. Wickham, L. R., 2 II. L#, 321 ; seo Pounayya v. Mutto, 1. L. R.^ 
17 Mad., 146. 



132 


COUPULSOBT BfiGlSTB&XlON. 


[CH. III., 


Note 2. The Registration Act, 1877, to t^hich this and the next 

_ , paragraph are to bo read as supplementaL makes 

Regtstration, , , . . ml 

it compnisory to register any non-testamentary 

instrument which purports or operates “ to create, declare, assign, limit 
** or extinguish, whether in present or in future, any right, title or interest 
whether vested or contingent, of the value of one hundred rupees and 
“upwards, to or in immoveable property.’*^ And “immoveable pro- 
perty ” according to section 3 of the same Act includes “ land, buildings, 
“ hereditary allowances, rights to ways, lights, ferrids, fisheries or any 
“ other benefit to arise out of land, or things attached to the earth or 
“permanently fastened to any thing which is attached, to tho earth, 
“ but not standing timber, growing^grop^Q , «or grass.”* 

The effect of this paragraph is that a transfer by way of sale of any 
thing thus denoted as immoveable property must necessarily be made by 
a registered instrument, unless the thing in question, being tangible 
property, is below the value of one hundred rupees. Except in that* case 
the execution of an instrument is no longer optional, while the registra- 
tion of the instrament executed is, as it was under the Registration Act, 
compulsory. In a case, however, where the co-sharers of a village had 
according to the conditions of their tenure a right of pre-emption in case 
any of them should “ wish to transfer his share whplly or partly by sale 
“ or mortgage,” and one of them delivered possession of his share to a 
stranger for Rs. 300, but executed no sale-deed, it was nevertheless held 
that the effect of the transaction was to transfer absolutely the whole 
right of possession to tho vendee, so as to come within the meaning 
of the wajib-tiUars and to give rise to the right of pre-emption.® This 
case was distinguished in a recent case, where the defendant had been 
put into possession of land above Rs. 100 in value under an oral con- 
tract of sale, but had failed to pay the purchase-money. It was held 
that the property had not passed to the defendants 

The distinction between tangible and intangible property may be 

, . compared with that made by English law between 
Tangible and m- . , 

tangible immoveable corporeal and incorporeal hereditaments. The 

property. latter, which comprise such rights as easements, 

corodies, franchises, annuities and rents, can be transferred by deed 

only ; and are therefore said to lie in grant and not in livery. Only for 

corporeal hereditaments was feoffment which implies livery, the proper 


1 Act III of 1877, scotion 17.'" 

2 See dnte note 1 to sectioUv'S ana note to section 5. 

8 Jauki v. Girjadat, I. L. R., 7 All., 482, MaLmood, J., diss# 


4 Papireddi v. Ntirasareddi, I. L.* R., 16 Mad., dGlj see, j^wevor, llogam v 
^ubamiDnad, I. Li R., 16 All., 350, and Ittappan v. Parangodau. I, I/, R,, 21 Mad., 201. 
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mode of transfer.^ By* ‘ tangible ’ property is no doubt meant lands, 
buildings, <fcc., which immediately or through the medium of tenants 
may be the subject of possession deliverable by the seller to the buyer,® 
By the phrase ‘reversion or other intangible thing,* it is apparently 
intended to denote all the various interests which are included under 
the general title immoveable property, but do not any more than choses 
in action involve possession* Why the case of a reversion in particular 
should be mentioned •It is not easy to understand, since it would seem 
that the right of redemption by a mortgage or the right of a mortgagee, 
and in fact any benefit to arise out of land must equally and without 
regard to value be conveyed by a registered instrument. It has, 
however, been hold that this transfer of a hypothecation executed to 
secure a debt ujider Its. 100 does hot require registration.® 

This paragraph and the next are extended to cantonments by Act 
XIII of 1889, 

Note 3. In the case of tangible immoveable property less than one 
hundred rupees in value, there arc fcwo modes only in 
Mr^roperitj^ which a purchaser can acquire a title. There must 

be either a i^egistered instrument of sale, or else 
deliveiy of possession either with or Aviiliout a deed which need not 
be registered.* And so it has been held that a person claiming possession, 
of such land under an unregistered instrument of sale is not entitled to 
possession even against the j)ersoa who purported to sell the land.® The 
ordinary rule is that if the owner purports to convey a piece of such 
property at different times by either mode to different persons, the later 
created right would give way to the right previously created.® If the 
property were conveyed by mere delivery to one person and subsequently 
made the subject of a registered conveyance in favour of another person, 
the latter would necessarily be postponed. This would have been the 
case under the Registration Act; for section 48 of. that Act makes an 
exception in favour of an oral agreement or declaration accompanied or 
followed by delivery of possession.^ 


1 1 Steph. Commentaries, 8th ed., pp, 666, 691 ; see ante note to section 6. 

2 Compare section 145, Criminal Proceduro Code, ancl Krishna Dhouo v* Troh 
lokia, I. L. K., 12 Cal., 539. 

3 Snbramanian r. Pernmal, I. L. B., 18 Mad., 454. 

4 Gunga*Narian v. Kaliohurn, I. L. B., 22 C^., 179. 

5 Makhan Lai v. Biinku Behari, I. L. B., 19 CaL, 1323 ; oveiTuling Bibi v» 

Madhuran, T* L. B., 16 Cal., 622 

6 See section 48. 

7 Falani v. Selambara, I. L. B., 9 Mad«, 267« 
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If tangible immoveable proper of a valueless Hian a bundred rupees 
Confiicthehreev rn uiado the subject of an unregistered instrument 

gistered and iiaregis- purpol’ting to be a conveyance in favour of one person, 

tered conveyances. i. • t ^ j i j -l. 

and the same property is subsequently conveyed by 

a registered instrument to another purchaser, section 50 of the Regis- 
tration Act of 1877 becomes applicable. That section declares that such 
document “ shall, if duly registered, take effect as I’egards the property 
comprised therein against every unregistered instrument relating to the 
“ same property and not being a decree or order, whether such unregis- 
“ torod document be of the same nature as the registered document or not.” 
An explanation is appended which makes the section apply retrospectively 
in favour of documents registere^undejtj-^cie Act of 1877 against docu- 
ments optionally rc^gistrablo under former Registration Acts.’^ The 
section applies only if both tlocurnents are legally valid instruments and 
in their nature antagonistic to each other. Registration of course gives 
no effect to a forged or otherwise invalid instrument.® And th3re is 
no conflict between two docjiinonts when under the later of them the 
purchaser takes subject to iho iiicurab^anco created by the earlier docu- 
ment.® The effect of the section was, and is, so far as conflict can now 
arise between an unregistered and a registered instrument, that, although 
primarily a valid title would paiSs from the vendor by the unregistered 
document and he would therefore have nothing loft to convey by another 
instrument, that title is liable to bo divested in favour of the subsequent 
3'Ggistered purchaser.* There seems now to ho no doubt that the fact of 
the unregistered purchaser having taken possession docs not by itself 
put him in a bettor position.* Having taken an instrument ho cannot 
appeal to section 48 of tlie Registration Act, for the case provided for 
in that section is one in which there is no writing and registration is 
therefore impossible.** Provided that there is no notice of the prior title 
from which fraud can be inferred, the title of the registered purchaser 
prevails notwithstanding the priority in time of the unregistered docu- 
ment ; and the fact that the holder of the unregistered document has sub- 
sequently obtained a nioncy-deoroo upon it does not p'iace him in any 


1 Janlvi l’rapa<l v, Si i Mautangui, I. L. R., 7 All., 577. 

2 Coopor V. Vesoy, .‘-5 Oli. P., Gil ; Earn Autar v. Dlianauri, I. L. R., 8 All,, 640. 

3 KishorLlini Callabhai v. Jorabhai Daji, 7 Bom, H. 0., (A. 0.), 56; Sobbagehand 
V. Bhatcbuml, I. L, E., G Bom , p. 208 ; Rainachamlra v Krishna, I. L. R., 9 Mad., 495. 

4 Fuzludccii V. Fakir Alaliuincvl, I. L. R., 5 Cal., ii3G; Nai-ain Cliundor v. Datai-am, 
I. L. R., 8, Cal., 597 ; see Krislmunima v. Sarannari, 1. L. R., IG M.id., p. ]6o. 

6 See p. 139 as to tbc effect of poflsessiori in giving notice to the registered 
purcliasor and thus depriving him of the benefit of registration. 

6 Compare While v. is cation, 11 App. Cas*, 171. 
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hotter position.' Tlie decree or order wliicli nnder section 50 of the 
Registration Act is not to bo allected by a registered instrument is 
a decree or order made prior to the execution and registration of that 
instrument.® 

Under the present Act optional registration being abolished in the 

Ovtionnl reriistnf- tangible immoveable property under 

Hon io Home evtent one hundred rupees in value, the conflict for which 
abolUhed, Section 50 of the Registration Act makes provision 

cannot in siich^caSfjs arise between buyers, for by the unregistered instru- 
ment no convoyaiioo is effected. There can bo no competition unless ii. 
both cases a valid mode of conveyance has been adopfcc'd. * If both 
instruments are reglste^-ed, '^;Moi*ity date of exocution determines the 
precedence.^ in a Bombay case where two instruments of sale were 
executed on the same day and under the later of the two the purchaser 
was put in possessioo, it was held that the latter luiving completed his 
title according to Hindu law took precedence over the otlier purchaser 
whose title remained imperfect. It was left an open qu(5Stion how the 
conflict between two registered instruments of the same day should ho 
decided in oases whore noil her purchaser took possession.* If the first 
purchaser takes possession and also takes an unregistered instrument, 
that is, an instrument having no legal effect, it would seem to follow 
that, as between him and a subsequent registered purchaser, the conflict 
would be between suoli purchaser and the holder of a title by possession, 
and, as for such a con diet no special provision is made, the rule of 
priority in time would hold good. 

Inasmuch as registration still remains optional in tho case of 
mortgnges, tho cases for which seel ion i)0 of the 
Reg'stration Act provides may arise as well with 
regard to iustrumonts of that nature executed after 
the 1st July 1882 as with regard tq those executed at an earlier date. 
In a case where a niortgago of 1872, not registered under the Act of 
1871 then in force, cinie ijito competition with a mortgage of 1880 
registered nndbr the Act oi! 1877, it was held that tho latter most 
prevail.® As regards transactions to which the Registration Act of 


Cases in which 
conflict can arise. 


1 Himalaya Bank v. Simla Bank, I. L. R., 8 All., 23.* 

2 Jagrup Rai v. Rabhoy Singh, I. L. R., 13 All., 

3 p.gr., there can be no competition between t’-vo instiunmnts both compulsorily 
registrable, hicks v. Powell, L. R., 4 Ch., 741. 

4 See section 47 of lleiiistration Act, Santayjwv* Nara>an, I. L. R.,J3 Bom., 182. 

5 Lalubhai v. Bai Amrit, I. L. R., 2 Bom., 29b. 

(> .Tanki Prasad v. Sri Mautangui, 1. L. R., 7 All., o77 : see Shirram v. Sayn, 
I. L. R.. 13 Bom., 229. 
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1877 is applicable, the cases where a competition can arise ai^ those 
where there is on the one hand an unregistered instrument of mortgage 
for an amount under Rs. 100 or an unregistered instrument of sale of 
property not exceeding that amount in value, executed before the 1st 
July 1882, and on the other hand an instrument of mortgage of later 
date registered compulsorily or optionally, or a registered instrument of 
sale in respect of which, if executed before tho 1st July 1882, the regis- 
tration might have been optional. Further, a claiih in competition with 
one based on a registered instrument may be founded on possession, if 
delivery of possession is sufficient to give a title to the property. In tho 
case of any sale or mortgage made before the 1st July 1882 a title might 
be acquired by possession ; while t o tr^fpsactions subsequent to that 
date possession would operate to give ^ title only to vendees of property 
under Rs. 100 in value or to mortgagees for a sum under the same 
amount, not being simple mortgagees. As between two unregistered 
mortgages for sums under Rs. 100 priority in date gives precede ucej and 
this precedence is not lost by the later mortgagee purchasing the pro- 
perty in execution of his decree and obHining a registered conveyance. 
As purchaser no less than as mortgagee he holds subject to the prior 
mortgage’- 

For the cases where title by possession comes into conflict with a 
registered instrument, section 48 of the Registration 
Act makes provision. Possession taken under an 
oral agreement prevails against a subsequent 
registered instrument. I'liis section however does 
not protect one who, having taken an unregistered document, also 
obtains possession,* though the fact of possession ina,y, as will be seen, 
become important as evidence of notice to the registered purchaser 
of a prior title.* 

In reference to tho statement that there may be a competition 
between an instruuient optionally registrable but 
not registered and one compulsorily registered, it 
must be noted that this case can ou1y*ari8e when the 
latter instrument has been registered under the Act 
of 1877. Tho Act has been held not to bo retros- 
pective, save so far as to give a docuniont registered under the Act an 


Conflict between 
titles by possession 
and by registered 
conveyance^ 


Conflict between 
optionaUy registrar 
hie and compulso- 
rily registered con- 
veyancea^ 


1 Maganlal v. Shakra, ]. L. R., 22 Bom., 946. 

2 Fazluf^.een v. Fakir Mah'oiiied, J. L. It., 5 Gal., pp. 342, 346; Bimaraz v* 
Papaya, I. L. B., 8 Mad., 46; Rambhabhai v. Sbivlaldas, I. L. R., 4 Bom., 80s 
Moreshwar v, Datto, I. L. R., 12 Bom., 569. 

3 Dundaya v. Chciibasapa, J. L. R., 9 Bom., 427 ; see pose p. 180. 
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advantage over a document which might have been but was not registered 
under the earlier law.^ Section 60 has therefore no application in a case 
where the instrument has been registered under a prior Act. Under 
the earlier Acts the only possible competition is that which may arise 
between optionally registrable instruments,® and thus the purchaser in 
1871 to whom registration was optional had nothing to fear from the 
compulsory registration of a convey ancb executed in 1872. His prior 
title prevailed.® • 

As to transactions to which the Act of 1877 has no application, it 

has been held that a mortgagee who obtained a com- 

Und^ earlier Re- pi^te title with possession in 1861 was not to be 
gistration Acts, ^ ^ 

postponed to a purchaser who registered his deed of 

sale under Act^XX of 1866.^^ Gn Vno other hand, where there was a 

mortgage unregistered and without possession in 1869 and a sale in 1867 

duly registered under the Act of 1866, it was held that the purchaser's 

title Vas good against the mortgagee.® 

The question as to the effect of notice in depriving a purchaser of 

the advantage which his registered conveyance gives 

affected him under the Registration Act has been much dis- 

hy notice. cussed. In England and Ireland there is no doubt 

that registration gives no advantage to a purchaser who has taken with 

notice of a prior dealing with the property. The policy of the Acts, 

being to prevent fraud and secure publicity, does not require that the 

protection which registration gives should be extended to a purchaser 

who has had notice of a previous dealing with the property. Lord 

Cairns, speaking of the Irish Registration Act, said: — “I take the 

“explanation to be this, that inasmuch as the object of the statute is to 

“take care that by the fact of deeds being placed upon a register those 

1 Shib Chandra v. Johobux, I. L. R., 7 Cal., 570 j Bholanath v, Baldoo, I. L. R., 
2 A.U. 198 j liaolmian Das v, Dipchand, ih.f 851 ; bri Ratn. v. Bhag’irath, I. D. R., 
4 All.,* 22 ; Lakshmandas v. Dasrat, I. L. R., 6 Bom., 179 ; Kanitkar v. Joshi, I. L. R., 

6 Bom., 442 approved in Icharam Kalidas v. Goviucl Ram, ih.^Gruii Kallacolathnran 
V, Subbaroya, 1. L. R., 3 Mad., 73 ; Kondayya v. Gunivappa, I. L R., G Mad., 139. 

2 Oghra Singh i;. Ablakh, I. L. R., 4 Cal., 53Gj Shaikh Ryosnlulla Doorga 
Chnm, 15 Beng. L. R., 294, contra Kota Mntbamia v, Ahbog, 1. L. R., 6 Mad., 174. 

3 Shivram v. Saya, I. L. R., 13 Bora., 229. 

4 Sroemutty v. Moulvie Sadi.toollah, 22 W. R., 3; Girija Singh v. Giridhari, 
1 Beng L. (A. C.), 14; Venkatanarsammali v. Rainiah, J. L. R., 2 Mad., 108; 
Tirnmala v. Lakshmi, ti)., 147 ; UcBal Lallabhal v. ;Siluiiclas, f. L. R., 20 Bom., 390 ; 
Timmu ». Dova Rai, I. L. B., 5 Uad., 265; Chuttar Bingli v. Kam.Lal, I. L. E., 

8 All., 488. 

6 Soodharam t>. OdUoy Chnnder, 10 Bang. L. B., 380. 

18 
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“ who come to register a subsequent deed shall be informed of the 
“ earlier title, the end and object of the statute is accomplished if the 
“ person coming to register a deed has aliunde^ and not by means of the 
“register, notice of a deed affecting the property executed before his 
“ own.”^ Taking this view of the ttcglstor Acts, the Courts in England 
have treated as fraudulent the conduct of a person whp having notice of 
a prior incumbrance has taken a rogisiered conveyance. On the prin- 
ciple that fraud cannot be allowed to prevail, thd registered purchaser 
has accordingly been postponed.® As the vendor not at liberty to 
derogate from his own grant, so a third person is not at liberty to help 
him in his fraud. 

“The whole doctrine of notice,” Eg vg Woff ^'V.C., “ proceeds on this — where a 
“ man has created a charfjo allectinu: his est.i\to i»o is nob ab liberi![;“ to enter inbo any 
msw conbracb in derogabiou ol‘ the intorosb wliic.h ho has created. The Court will 
“ nob allow him to do the wrong himsell*, not* will it sulVor any third person to help 
“him to do it. No one will bo permitted to enter knf)vvi)igly into a contract ivith a 
“ person so situated which would redound to his benciit ab the expenso of the*prior 
“ incumbrancer.”* 

Clear proof of notico is required, “ It shall only be in cases whero 
“the notice is so clearly proved as to make it fraudulent in the 
“ purchaser to take and r(\gister a conveyance in prejudice to the 
“ known title of another, that wo will siiiVcr ilie registered deed to be 
“ aifected,”'* 

In the Registration Act of repealing earlier Regulations there 
was an cx])ress provivsiou that rogi^lration should give priority, — “any 
“ Knowledge or notice of any sad) ii/iregisterod deed or certificate 
“alleged lo bo had by any p.iriy bo snrb ivgisfcorod deed or ccrtificato 
“notwithstanding;** anil some of tho earlier cases are to bo explained 
by reforenco to this provision.® Bub in i.lio Act of 1864 and in the 
subsequent Acts no such provision appeals. Accordingly in dealing 
with cases not decided under the AcD of the Courts arc now 

unanimous in applying the doctrine of noiice and in holding that 
the rogisterod purchaser should bo dop rived of tlic ad vantage which 
registration would otherwise give him, when it is clearly proved that 

1 Agra Bank v, Barry, h. R., 7 FI.L., 135; see ^menauth IJuttncharjee t». 
Ramcomul, 10 Moo. I. A., 220, n case decided under Act XIK of 1813, which coutainB 
roi exju’ess provision oscluding Iho docfcKhie of nol ioe. 

2 LcNevo v. LoNeve, 2 W. & T.'L. 0., Obh od.. 20, 

3 Benham v. Kesine, 1 J . 'll 685. 

■1 WyattV Barwell, 19 Ves., 4-39.; Chadwiclc r. Turner, L. R., 1 Oh., 310. 

5 See Lakshmaiul.-is v. D.isr.it, 1. Ij. 11-, 6 Horn , n. 170 ; Jlvandas v. Fram ji, 7 Bom. 
H. U., (O. 0.), 46 5 Krishuasuini v, \ enkatacUclla, 3 IT. 0., 89. 
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he had notice of a prior unregistered instrument.^ A different opinion 
prevailed for some time in Madras, but by a recent decision of a Full 
Jleuoh the law there has been put on the same footing as in the rest of 
India.* That registr*ation does not protect a purchaser taking with 
notice of a prior contract of sale against a suit for specific performance 
of tlie contract yas always allowed as well in Madras as in the other 
Courts.® 

The further question arises as to what is evidence of notice. It 
• has been frequently held here a,s in England, that 
tvUUnL ** notice.* The fact 

that the first purchaser has been in possession is 
generally very cogent evidcA^je of rptice,® and in Bombay it has been 
said to ho settled law that possession by a purchaser or mortgagee prior 
in point of time is notice of his title to subsequent purchasers.® But pos- 
session is not conclusive; for it does not necessarily affect purchasers with 
notiefe of a prior title. For instance, where D, by an unrogistoroLl sale- 
deed of 1881 conveyed land for Rs. 90 to the plainiiiT, but remained in 
possession as his tenant under lease which was also unregistered and 
subsequently sold the same land by a rogistero([ deed to tlio defendaut, 
it was held that, while possession could not in itself give any prefer- 
ence to the unregistered purchaser, such constructive possession as the 
plaintiff had, afforded no notice of his title to tho defendant. The 
defendant seeing tho vendor in. possession would have no reason to 
suppose that he was there otherwise than as owner.l^ 

1 Waman Kam Chandra v. Dhondiha, I. L. B., 4 Bom., 127; Shivram v. Gonu, 
T. L. R., G Bom., 615; Dundaya v. Clieiibasapa, 1. L. R., if Bom., 427; Uathiaing Vt 
Kuvarji, I. L. R., 10 Bom., 105 ; Fuzludeon v. Fakir Mahomed, i. L. R., 6 Cal., 336 j 
Nemai Gliaran v, Kokil, I, L. R., G Cal., 534 ; DynonatJi v. Aliick, I. L, R., 7 Cal,, 765 j 
Chunderiiath v. Bhoyrub, I. h. R., 10 Cal., 250; Bamasimdaii v. Xiishna, i&., 424} 
Bbalu V. Jakhu, I, L. R., 11 Cal., 667 ; Abool HoBseiii v. Raghu 1 L. R., 13 Cal.* 
70 ; B .am An tar V. Bhanauri, I. L. R., 8 All., 540; Diwan >Sii]gli v. Jadho Singh, 
I. L. E., 20 All., 252. 

2 Krishuamma v, Suranna, I. L. R., 16 Mad., 149, ovorraliug Nallappa v. Ibrami 
I. L. R., 6 Mad., 73. 

3 Kadar v, Ismail, 1. L. R., 9 Mad., 119 ; Chundernath v. ishoyrub, I. L. R., 
10 Cal., 250 ; Moidin v. Fakir Mahomed, I. L. R., 11 Mad., 263. 

4 Fiizludeen v. Fakir Mahomed, I. L, R., 5 Oal., p. 360 ; Blialu v. Jakhu, 
I. L. R., 11 Cal., p. 667 ; Bamasimdari Vm Krishna, 1. L. R., 10 Cal., p. 424. 

6 Nani^Bibeo v, Uafizullah, I. L. R., 10 GalT, 1073 ; Narain Cli under v. Dataram, 

I. L. E., 8 Cal., 597. , • 

G Dundaya v. Chenbasapa, J. L. R., 9 Bom., 427 ; Lakshmandas v* Dasrat 
I. L. R., 6 Bom., 16S, and see note 3 to sectioji 3. 

7 Moreshwar v. Dattu, i. L. R., 12 Bom., 669. 
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It seems to be assumed in the Act that delivery is not necessary to 
complete the purcliascr’s title. Such title to the land, 
person executing the registered conveyance 
can convey, the purchaser takes on the execution, not- 
withstanding that the vendor does not or even cannot give possession.^ 
The doctrine maintained with regard to Hindus until q. recent date by 
the Bombay High Court that a purchaser taking from one, who was 
not in possession actual or constructive at the time of sale, acquired no 
valid title and therefore could not sue in ejectment, hiis now been finally 
overruled by the Privy Council.* A sale by one who is thus out of 
possession has been held not to be a transfer of an actionable claim 
within the meaning of section 135.® , » 

Note 4. Similarly by the Contract Act (section 90^, an act, which 
has tlie effect of putting the buyer in possession of 
Possession. goods, is said to be delivery. The question what 

amounts to possession remains unanswered. As possession of tangible 
property only is concerned, it might be suggested that actual physical 
possession was intended, and that a distinction between the case where 
such possession is feasible and other cases, similar to that made in the 
Limitation Act, Schedule II, Art. 10* was in view. It may be urged 
that the publicity and security of a I’egistered instrument was intended 
to bo dispensed with only in cases where actual entry on the land was 
made and occupation of it visibly taken by the purchaser.* On the 
other hand it seems more probable that the term possession is used in 
the wider and more ordinary sense, and that delivery should be said to 
take place when the owner of property places the buyer in such rela- 
tion to the land and its actual occupants as ho himself occupies.* 
Otherwise there would be few cases in which land under the value of 
one hundred rupees could be transferred without a registered instru- 
ment, for in the great majority of cases land is in the occupation of a 
tenant, and physical delivery is impossible.^ Even in the case of goods 

1 See ante p. 30, and nolo to soctioh 180. 

2 Kalidas v. Kanhaya Lai, I. L. B., 11 Cal., 121 ; s.c., L. R., 11 1. A., 218, 
followed in Ugarchand v. Madapa, 1. L. B., 9 Bom., 324; Trikam Madhav v, Hirji, 
I. L. R., 18 Bom., 332. 

3 Modun Mohun PiitiaruxiniBida, I. L. B., 18 Cal., 297. 

4 Act XV of 1877, iee Jageshar Sinj^li v. Jawahip, I. L. B., 1 All., 311. 

6 As to possession being ccpiiva/oiit to registration, see Lakshmandas v, Dasrat, 
I. L. R., 6 Bom., p. 187, and Bco•a7l^e p. 19. 

G Palaniv. Selambara, I. L. R., 9 Mad., 2G7, a case on section 48 of the Regis- 
tratiou Act ; as to delivery required see Gunga Narain v. Kali Churn, I, L. R., 22 Cal., 
179. 

7 Narain Chunder v. Bataram, I. L. B., 8 Cal., 611. 
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whicli arc generally capable of physical delivery, such delivery is not 
necessary to change the possession ; but it is sufficient that the new 
possessor should, with the other’s consent, assume the control over them 
which the latter had.^ In the sense s^tated, delivery of possession takes 
place when the seller of land held by a tenant intimates to the tenahk 
the fact of the sale and directs him toehold under and pay rent to the 
buyer. * In the case of land held on fcawam, it was held sufficient de- 
livery to make a valid gift, that the donor executed a deed of gift and 
handed over tlje marupatam (the coui.Lorpart of the hanam document) 
to the donee,® Special pi’ovisions are made for delivery on sales of 
property under the Civil Procedure Code, but of course they only apply 
to sales in execution of decreej.* , 

Note 5 'the contract of sale as distinguished from the convey- 

ance does not require registration. The effect of the 
Contract of sale ... j*- -i-., 

need n(^the registered. Contract is not to transfer immediately any interest 

in the property, but to ereate a right in personam^ 
t,e,, the right to have a conveyance executed. And used for that pur- 
pose the document embodying Iho contract is admissible in evidence 
though unregistered.® It cannot however be used for the purpose of 
affecting the land. A written agreement to mortgage which might, if 
registered, be said to create an equitable interest in the land, cannot be 
used for that purpose if unregistered.* So, in speaking of an agreement 
to execute a bill of sale, Mollish, Ij.J*, observed:— 

“No doubt, qvAt agreement, it does not require registration ; bnt in my opinion 
“we ought to bold that an agreement to execute a bill of sale cannot be relied upon 

1 See illustrations to section 90 of the Coiitraot Act. 

2 Sakalcband V. Dayabhai, 4 Bom. H. 0., (A. C.), 70; Harjivan Anandram v. 
Naran Haribliai, ih., 31; Bank of Hindustau v. Premoband Baicband, 5 Bom. H. C., 
(0. 0.), 83; Palani v. Selambara, supra. 

3 Wannatban v, Keyakadath, 6 Mad. H. C., 194; and see other cases cited in 
Mayne’s Hindu Law, § 363. 

4 Narain Obunder v. Dataram, I, h, R., 8 Oal., 611. 

5 Burjorji v. Muneberji, I. L, B., 5 Born., 143; Chnnilal v. Bomanji, I. L. R., 
7 Bom., 310; Sbridbar v. Chintaman, I. L. R., 18 Bom., 39G; Bengal Banking 
Corporation 17. Maokeriich, I. L. R., 10 Cal., 315 ; see Ramasami v. Rainasami, I. L. R., 

5 Mad., 115; Adakkalum v. Tbcethaii, I. L. R., 12 Mack, 505; Kanuan t». Krisb’ 
nan, I. L. B., 13 Mad., 324; Nagappa v. Devu, I. L. E., 14 Mad., 55; Portab 
Chunder v. Mobendra Nath, I. L. R., 17 Cal., 291; sc., L. R., 16 I. A., 233. Simi- 
larly an oral agreement for a charge is vaHd notwithstanding the provisions of 
section 59, Afpasami v. Manikam, I. L. R., 9 ^Vlad., 103. But where money is 
advanced on the security of an unregistered mortgage ' an equitable mortfjage cannot 
be implied from the fact of the previous deposit of title-deeds, Jaita lihima v, Haji 
Abdul, I, L. R., 10 Bom., 634. 

6 Bengal Banking Corporation v. Mackortich, I. L. R., 10 Cal., 316; see 
Commissioners of Inland Ptevenuo v. Angus. 23 Q. B. D., 579. 
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“as being eqnivalent to .in actnil bill of sale in equity "without involving the 
“consequence that that brings it within the Rilla of Sale Act, and that, if it is not 
“ registered, the Court will look on it as invalid.^ 

But it has boon lield that, when the principal transaction evidenced 
by tlie instrament f.iils for want of registration, a covenant depending 
upon it and contained in the same instrument must also fail and 
cannot bo enforced. Thus where an unregistered lease for a term of 
years contained a covenant by the lessee that ho. would purchase the 
premises at a certain price in an event which afterwa^*ds happened, the 
snit brought by the lessor on the covenant was dismi^ised, the lease 
being one which was compulsorily registrable. ® 

As between the parties there is a presumption that the breach of a 
contract for tb^ transfer of immoveable property 
co^yensation^^ cannot be adequately I’elieved by money compensa- 

tion and, therefore, unless some reason to the con- 
trary is shown, specific performance of the contract will be doerjied.* 
The obligation impo.ied on the vendor is one which falls within the terms 
of section 40 and can accordingly be enforced against a purchaser with 
notice.* In addition to the relief by specific performance or in sub- 
stitution for it, the party complaining of the broach may also under 
certain circumstances obtain pecuniary compensation;* but damages are 
not given on account of mere delay in performance of the contract.® 
According to the rulo laid down in the English cases and followed in 
this comdry, whore the vendor without any default on his part io unable 
to make a good title, the purchaser is entitled to recover only the 
expenses .letualJy incurred by him and not compensation for the loss of 
his bargain. ^ ^5ncli special damages arc recoverable whore the vendor 
is not really nnoble to make a good title but does nob choose to do so on 
account of the expense or the like. The purchaser may then recover 
the profit which he could have made on a re-sale of the property.* The 

1 Bx parte Mackay, L. R,, 8 Oh., pp. 643, 649; Eat parte Conning, L. R^ 
16 Eq., 414; and roc Hiisawa v. Kalkapa, I. L. il., 2 Rom., 489, 491; as to effect of 
agreement Ln- lease aoo Wnlsli v, Ijouadale, 21 Cb. D., 9« 

2 Bambayya v. G.i.n^ayya, I. L. R., 13 Mad., 308. 

3 Specific Relief Act I of 1877, eoction 12 et seq. 

4 Janki v. Girjidat, l.*L. R., 7 All., p. 486. 

5 Specific Belief Act, section 19; this section provides for damages as distin- 

guished from compen.'saiion proper for \vhich section 14 provides ; see Royal Bristcl 
Building Society v, Bomash, 35 Ch. D., 391. ^ 

6 Chinnock v. Ely, 34 Ch., 399 see illustrations to section 19, Specific 
Relief Aot.'^ 

7 Bain v. VoUieigill, 1^. R., 7 LI. L., 158; Gas Light Co. v. Towse, 35 Ch. D., 
519; Pitamhci r. C’assahai, 1. 1 j. R., 1 1 Bom., 272. 

8 Engell v. Pitch, L. R., 4 Q, B., 659; Godwin v. Francis, S9 L. J., C. P., 121. 
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above-mentioned rule does not apply in tlie case of a breach of the 
covenant for title contained in a conveyance as disdno-nislied from the 
contract to convey. It may here be observed that it is not in all cases 
necessary for a conveyance to be executed to coin])] etc tlio rif^hts of the 
purchaser. If ho obtains a docreo for specific performance against the 
vendor and pa/s the purchase-money ithe tram, for is regarded as com- 
plete for the Bombay mofnssil,^ as also it is, as far as the parties are 
concerned, when formal possession is given to one by the Court under 
an execution.! 

Note 6. The mere contract to soli land does not givo the pur- 
chaser any interest in it of the niitnro of a right in 
entitled to say, as ho can according 
to English law, that the property belongs to him as 
from the date when the contract is capable of being enforced speci- 
fically.® The Legislature both in this Act and in the Trusts Act seems 
to ifavo deliboiMLcly eschewed tlie doctrine of ctjuitablo ownership. 
According to tho 'frusfa Act the benedciary h:<s merely a right of demand 
against his trustee corrospouali ng to tho obligatimi imposed on tho 
latter by the trust ; he has no estate or interest in the subject-matter 
of the trust.^ Similarly in this Act tho contract Is declared to give tho 
buyer no interest in tho land. But as far as the right of specific per- 
formance is concerned the position of tho buyer here Ls tho same as in 
England. The right may under section 40 bo cd forced against a 
gratuitous transferee or one who has taken with notice, as to which case 
reference may be made to section 91 of the Trusts Act® which pro- 
vides that ; — 

“ where a person acquires property with notice that anofivn’ person has entered 
“ into an existinj? contract affoctins^ that lU'opoHy of whieli specific porform- 
*' ance could be onforcod, tho former must hold tho property for tl)© benefit 
“of the latter to the extent necessary to give oiVect lo tho contract.” 

The buyer has also in respect of purcliaKc-mouoy paid in advance a lion 
under section 55 (0) (6). Accordiug lo Elulisli law ho lias an interest 
which may be •disposed of by will** and may be made the subject of 
insurance,^ 

1 Dhondiba Krishnaji ' O . Kamcbandra, !• L. H., 5 Both., .joJ. 

2 Lokessur Koer v. Purgun Koy, I. L. h‘., 7 Cal., -tlH. 

3 Edwards v. West, 7 Ch. B., 858; see I^Hokes* Ii.Liouiici i«>n to this Act, p. 730. 
see also Deo Dat r. Ram Antar, I. L. il., 8 All., 50(3, a.:*.’ iiot.o ^ to s'-otion 40, 

4 Trusts Act (Act II of 1882), secrion 3 arid SffolA..’ Introductkiu ie»Act, p. 823. 

5 II ot 1882 and see illustrabiou (./) to section 3 of the ripccilio Relief Act. 

6 Dart’s Vendors and PurcliasGi-s, Gih od., p. 300. 

7 Jo., pp., 197, 913. 



144 


SIGHTS AND DUTIES OE PASTIES. 


[CH. HI., 


It follows from the doctrine of equitable ownership that the pur- 
chaser takes the risk of destruction from the date of the contract. Under 
the Act, on the other hand, it is only from the time when he becomes 
owner by delivery of possession or by force of a registered instrument 
that he boars this risk.^ In the interval between the date of the con- 
tract and that of delivery, the vendor is required by section 55 (1) (e) 
to take such care of the property as a trustee is bound to take, namely, 
the care which a person of ordinary prudence would take of his own 
property. , 

55. In the absence of a contract to the contrary, the 
buyer and the seller of immoveable pro- 

Sights and liabi- * , *■ 

lities of buyer and pertj respectively are subject f o the liabili- 
ties, and have the rights, mentioned in the 
rules next following, or such of them as are applicable to 
the property sold : 

(1) The seller is bound — 

[1] (a) to disclose to the buyer any material defect in 
the property of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary care 
discover; 

[2] to produce to the buyer on his request for ex- 
amination all documents of title relating to the property 
which are in the seller’s possession or power ; 

[3] («) to answer to the best of his information all rele- 
vant questions put to him by the buyer iu respect to the 
property or the title thereto ; 

[4] (d) payment or tender of the amount due in re- 
spect of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for execution at 
a proper time and place ; 

[6] (e) between the date of the contract of sale and the 

delivery of the property, to take as much care of the pro- 
perty and all documents of title relating thereto which are 
in his possession, as an owner of ordinary prudence would 
take of such property and documents ; 


1 Seotion 65 (6) (c), and note. 
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(/) to on being so required, the buyer, or such L»>J 
person as he directs, such possession of the property as its 
nature admits ; 

(gr) to pay all public charges and rent accrued duo in [7] 
respect of the property up to the date of the sale, the 
interest on all incumbrances on such property due on such 
date, and, except ‘where the property is sold subject to 
incumbrancea, to discharge all incumbrances on the pro- 
perty then existing.’ 

(2) The seller shall be deemed to contract with the [8] 
buyer that thiq interest which the seller professes to trans- 
fer to the buyer subsists and that he has power to transfer 
the same : 

provided that, where the sale is made by a person in a [9] 
fiduciary character, he shall be deemed to contract with the 
buyer, that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from transferring 
it. 

The benefit of the contract mentioned in this rule [lo] 
shall be annexed to, and shall go with, the interest of the 
transferee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 

(3) Where the whole of the purchase-money has been [ii] 
paid to the seller, he is also bound to deliver to the buyer 

all documents of title relating to the property which are in 
the seller’s possession or power : 

provided that (a), where the seller retains any part of 
the property comprised in such documents, he is entitled to 
retain them all and (6), where the whole ’of. such property 
is sold to different buyers, the buyer of the lot of greatest 
value is entitled to such documents^ But in case (a) the 
seller, and in case (6) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by 
any of the other buyers, as the case may be, at the cost of 
19 
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the person making the request, to produce the said docu- 
ments and furnish such true copies thereof or extracts 
therefrom as he may require; and in the meantime, the 
seller, or the buyer of the lot of greatest value, as the case 
may be, shall keep the said documents safe, uncancelled and 
undefaced, unless prevented from so doing by fire or other 
inevitable accident. 

(4) The seller is entitled — 

[12] (a) to the rents and profits of the property tUl the 
ownership thereof passes to the buyer ; 

[13] (6) whore the ownership of the property has passed 
to the buyer before payment of the whole of the purchase- 
money, to a charge upon tho property in the hands of the 
buyer for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such amount 
or part. 

(5) Tho buyer is bound— 

[14] (a) to disclose to the seller any fact as to the nature 
or extent of the seller’s interest in the property of which 
the buyer is aware, but of which ho has reason to believe 
that the seller is not aware, and which materially increases 
the value of such interest ; 

[16] (b) to pay or tender, at the time and place of com- 

pleting the sale, the purchase-money to the seller or such 
person as he directs : provided that, where the property is 
sold free from incumbrances, the buyer may retain out of 
the purchase-money the amount of any incumbrances on 
the property existing at the date of the sale, and shall pay 
the amount so retained to the persons entitled thereto ; 

[16] (c) where -the ownership of the property has passed 
to the buyer, to bear any loss arising from the destruction, 
injury or decrease in Value of the property not* caused by 
the seller ; 

[17] (d) whore the ownership of tho property has passed 
to the buyer, as between himself and the seller, to pay all 
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public charges and rent which may become payable in 
respect of the property, the principal moneys dne on any 
incumbrances subject to which the property is sold, and 
the interest thereon afterwards accruing due. 

(6) Tha buyer is entitled— 

(а) where the ownership of the property has passed [18] 
to him, to the, benefit of any improvement in, or increase 

in value of;’ the property,, and to the rents and profits 
thereof ; 

(б) unless he has improperly declined to accept deli- [19] 
very of the property, to a charge on the property, as against 
the seller and all persons claiming under him with notice 

of the payment, to the extent of the seller’s interest in the 
property, for the amount of any purchase-money properly 
paid by the buyer in anticipation of the delivery and for 
interest on such amount ; and, when he properly declines 
to accept the delivery, also for the earnest (if any) and for 
the costs (if any) awarded to him of a suit to compel 
specific performance of the contract or to obtain a decree 
for its rescission. 

An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (o), and paragraph (6), 
clause (a), is fraudulent. 

Oojnmentaryi 

A clear disHnction exists between the relations of vendor and pnr- 

chaser under the contract and before conveyance, 
flights under eon- , ,, i j.- . <• r. 

tract and under coj*. relations ot tlio same persons after con- 

v^ance distinguish- veyance. As with regard to goods so with regard to 

land circumstances which before conveyance would 

entitle the buyer to refuse acceptance and to rescind the contract, would 

not, when once the property has passed, entitle him to the same relief.^ 

Circumstances which under the provisions of Chapter IV of the Specific 

Belief Act afEord ground for rescission of tlie contract, or under those of 

Chapter II for resisting a suit for specific performance, do not necessarily 

entitle the aggrieved party to have the conveyance either rectified or 


1 See, e.9*i section 117 of the Contract Act. 
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cancelled. Only uu the crrotind of fraud or miitnal mistake can an instru- 
ment bo rectified unchji* OJiapter III of the same Act, while Chapter V 
provides that any person against whom a written instruiiient is void or 
voidable may under certain conditions sue to have it so adjudged. It 
does not explain the circumstances under which a conveyance is void or 
voidable. Where there has bec\n a mistake common ta both parties and 
going to the root of the transaction, so that there has been an entire 
failure of consideration, the purchaser may recover the purchase-money. 
It was so held in a case where m man having a right^to (in estate, being 
ignorant of his own title, purchased it of another.^ Hero of course as 
in all cases where the instrument is void, no property has passed under 
the conveyance. Where property has passed and it is sought to impeach 
the conveyance as voidable, fraud must be alleged, andist is only on the 
ground of fraud or under a covenant for title or express agreement for 
compensation that tho purchase-money can bo recovered or damages 
claimed.® This distinction is not clearly marked in the section j' for it 
deals in some clauses with the relations of vendor and purchaser under 
the contract (e.gr., ( 1 ) (a) — (g) in ethers with their relations under 
the conveyance ( 0 .( 7 ., (2), (5) (c) (d)). 

Note 1. (a) The omission to make the disclosures required by tbiB 
fieller's duty {(i) to being declared fraudulent constitutes fraud 

disclose material de- Within the meaning of section 17 of the Contract 
Act and the contract induced by it accordingly 
becomes voidable under section 19 of that Act. The latter section will 
of course apply equally if fraud or misrepresentation of any other kind 
has been practised ; and if the vendor’s conduct has been actively fraudu- 
lent, as whore in the contract for tho sale of px’operty subject to a lease 
the tenant is described as a tenant-at-will, it is not material that the 
purchaser had tho means of discovering the truth.^ The duty imposed 
on the vendor by this clause is not absolute, and therefore does not 
extend to defects unknown to the vendor.* Nor docs it extend to patent 
defects which the buyer (!ould with ordinary care discover for himself. 
For instance, the ( 3 xistGnce o£ an open right-of-way across an estate, or 
the ruinous state of buildings is apparent, and therefore attention need 
not be called to them by tho vendor. * Nor is ho bound to point out the 

1 Bingham v, Bingham, 1 Ves., Sen., 126. 

2 See infra note 8 ; Soper v. i^rnold, 37 Ch. D., 96 ; 14 App. GaB.» 429. 

3 See last paragraph of the section. 

4 Sec €!ontrac^ Act, section 19, etc. ; Morgan v. The Government of Haiderabftd, 
1. h. B.., 11 Mad., 419. 

5 Compare soctioii 116 of the Contract Act. 

6 See Ashburncr v. Sewell, [1891] 3 Ch., 405, 
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unprofitable character of mines when the purchaser himself has had an 
opportunity of examining them.^ In a case where the defendant offered 
to take a lease of a seam of coal in the plaintiff’s land, the existence of 
which was unknown to the latter, and the plaintiff agreed to give a 
lease on certain terms, it was held that the defendant could not resist a 
sait for specific performance on the groijnd that after some search he had 
been unable to discover the coal. There was no warranty, and the 
defendant had got all that he bargained for, namely, the chance of finding 
the vein of coaj under the particular proiiorty.® But if the defect, being 
known to the seller, is one which even without any artifice on his part 
is undisooverable by a buyer exercising ordinary care, the contract is 
voidable ; and a stipulation that the buyer shall take the estate “ with 
all faults ” wc^ld not apparently according to the English cases alter 
the matter.* Instances of defects within this clause are given in illus- 
trations (a) and (c) to section 22 of the Specific Belief Act. The fact 
that the estate is subject to liabilities, e.y., in the way of mining or 
sporting rights, interfering with the enjoyment of the property, has 
been held to bo a ground for reftising specific performance.^ It woultl 
be otherwise if the defect were of a trifling nature, e.gr., the rottenness of 
some boards or joists, or broken panes of glass in a house. Tho vendor 
cannot discharge himself of the duty declared by this clause by inserting 
a condition in the contract of sale to the effect that the property is 
sold subject to all rights, easements, &c. If to his knowledge there is a 
covenant or easement, by which the enjoyment o£ the property may 
be prejudiced, and it is not disclosed, the Court will refuse to decree 
specific performance against the purchaser.® 

There may bo some doubt whether defects, not in the estate itself, 
but in the title, are intended to como within the 
clause, or whether the duty imposed on the vendor 
relates to matters other than those of the class 
referred to in section 108 (a).^ It is apprehended however that the 
term is not to ])e so restricted, and that an omission to disclose flaws in 

1 Haywood v. Cope, 26 Beav., 140 ; »Sugden’B Vendors and Burchasers, 14th ed , 
pp. 2 and 328 ; Dart’s Vendors and Purchasers, 6th ed., 105* 

2 Jofferjs v. Fairs, 4 Ch. D., 448. 

3 Gangadhar v. Kasinath, 9 Beng. L. H., 128 ; Sngden’s Vendors and Purchasers, 
14th ed., p. 333. 

4 Dart’s Vendors and Purchasers, 6th ed., p. 1194. 

5 Sugden’s Vendors and Purchasers, 14th ed.,'»p.* 334. ^ 

6 Heywood, v. Mallalieu, 25 Ch. D , 357 ; Nottingiiam Patent Brick, Ac., Co. v. 
Butler, 16 Q. B. D., 778; see post note 8. 

7 Compare section 150 of the Contract Act. 
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the title or incumhraDoos which the iiurchaser has no apparent means of 
discovering, might equally he fraudulent under the 
section.' In England positive frand is not necessary 
to entitle a purchaser to relief, it is enough if he 
proves concealment on the seller’s part of a material defect in the title.® 
And it is nob competent to a vopdor failing to disclose ouch a defect to 
put forward conditions of sale which are calculated to force a bad title 
upon his purchaser.* Even if the information withheld would only 
have shown that the goodness of the title depended on procjf of a previous 
purchase without notice, the vendor is not entitled to a decree for specifio 
performance, foi‘ a purchaser is not bound to accept a title which can only 
bo made good hy proof of a fact so open to question as is absence of notice.^ 
The vendor is not hound to point out defects apparent onft^the face of the 
title-deeds produced by him to the purchaser who accordingly is affected 
with notice of tlieir contents. ^ But when the purchaser has no fair oppor- 
tunity afforded to him of learning the provisions of a lease affecting the 
pi'operiy, specific performance is not decreed against him on its appear- 
ing that the Icaso contains unusual andbnorous covenants.® But where 
a public house stated to bo in the occupation of a tenant was sold to a 
brewer, who bought under the impression that the tenancy was from year 
to year and refused to perform his contract on learning that there was a 
lease of which some ton years had to run, specific performance at the 
vendor’s suit was refused. It was said that it was the seller’s duty to 
inform the buyer of matters, which ho could not bo expected to know 
with regard to tlie property, and that the mention of a tenancy conveyed 
no notice of a Icaso.^ In the English cases of this class relief is given 
not on the ground of fraud, but on the ground of misdescription, by 
which, if it relates to a material and substantial point, so far affecting 
the subject-matter of the contract that it may reasonably be supposed 
that but for such misdescription the purchaser would never have entered 

1 See Gajapathi v. Alagia, I. L. 9 Mad., 89; the view above stated was 
approved ii\ Ilaji K’^sa v. Dayabhai, I. 1 j. It., 20 Bom., 529* 

2 Edwards v. M’Leay, 2 Sw., 287 ; Mostyn v. West Mostyn Coal Co., 1 C. P. D., 

14B. 

3 Hey wood v. Mallalioii, 25 Ch. D., 357. 

t- Nottingham Patent Brick, Co. v. Butler, 16 Q. B. D., 778. 

6 Hyde Warden, 3 Ex. D., 72; Ueove v. Bcrridge, 20 Q. B. D., 623; see ante 
p. 16* 

6 IIyd&<v. Warden, 3 Ex. D.,72 ; Reeve v. Borridge, 20 Q. B. D., 528. 

7 Caballero v» Honty, L. R., 9Ch., 447 ; Morgan v. The Government of Haidera- 
bad, I. L. R., 31 Mnd., 419 ; but sco Phillips v* Miller, L. R., 10 C. P., 420; Sugden^A 
Vendors and Purchasers, 14th od., p, 774. 
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into the contract at all, the contract is avoided.' When the defect or 
misdescription is not substantial, specific performance with compensation 
in the shape of abatement of the price may be directed, for generally a 
purchaser has a right to take what he can get with compensation for 
what he cannot get.* If the property is discovered to bo incumbered, 
the buyer maj compel the seller to redeem and to obtain a conveyance 
from the mortgagee, or may himself pay off the incumbrances out of the 
purchase-money.* But if either from the amount of the incumbrances 
or otherwise ^thd buyer would not be advantaged by adopting this 
course, it is apprehended that he would be at liberty to rescind. 

In the cases above cited the mistake or material defect was discover- 

or after conveyance before conveyance or at least before possession 

§ taken, and the purchaser either sought to recover bis 
purchase-money or resisted a suit for specific performance. If the mistake 
is discovered after conveyance, the question arises what relief is then open 
to the purchaser. Is the omission on the vendor’s part to bo treated 
as actual fraud entitling the purchaser to relief such as lie would obtain 
on account of fraud in an Englifth Court ? Or, in the absence of actual 
fraud, must he rely on the covenants only ? It would seem that this 
latter question must be answered in the affirmative, and that, in the 
absence of fraud, of covenants for title, and of a special agreement foi 
compensation, the purchaser cannot recover any compensation for defects 
which ho discovers after ho has taken a conveyance, and that even 
though evicted by a superior title ho has under the circumstances stated 
no remedy. In accordance with this view of the law it has been held 
ill Allahabad that a purchaser who on taking possession finds that the 
area of the land is short of that mentioned in his sale-deed can recover 
damages only on proof of fraud.® 


1 FligLt V, Bootli, 1 Bing. N. C., 370 : followed in In Davis and Cavey, 40 Cli 
D., 601; and soe other cases cited in Pollock on the Prinolplos of Contract, 5th od , 

p. 618. ^ 

2 Specific Relief Act— Act I of 1877—scotions 14 to 17 ; Hughoa v. Jones, 31 
L. J., Ch., 83; In re Fawcett v. Holmes, 42 Ch. D., 160. 

3 Specific Relief Act, section 18 (c), and see section 66 (6J (b), In re Jackson aud 
Oakshott, 14 Ch. D., 856. Under section 57 he may also apply to the Court for tJic 
discharge of the incumbrance. 

4 See note 8 infra. • 

5 Clare*!;. Lamb, L. R., 10 C. P., 331; Sagd*en*8 Vendors and Purebasors, 14th 
ed., p. 653 ; Gajapathi v. Alagia, 1. L. R., 9 Mafl., 39 ; per Lord qiaokburn in 
Brownlie v. Champbell, 5 App. Cas., p. 949; Soper o. Arnold, 37 Ch. D., p. 102; 14 
App. Cas., 429. 

5 Abdullah v. Abdur, I. L. B., 18 All., 322. 
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(b) To produce Noto 2. (b) The vendor’s duty is thus stated 
documentt of title. 

** A vendor, so far as his prirnd, facie liability in this respect is not negatived or 
** restricted by the terms of the contract, must produce to the purchaser all such 
“ documents of title in his possession or power as are necessary in order to deduce a 
“marketable title for tho usual or stipulated period, and must inform him of all 
material facts not apparent thereon.*^' 

It is the purchaser’s interest to inquire for tiUe-deeds and demand 
an explanation if any are not forthcoming, for otherwise he may be hxed 
with notice that they have been deposited with another peS*son, or other- 
wise dealt with,* It may bo well to remark that, in being required to 
produce his title-deeds to the buyer, the vendor is not compelled to 
deliver tliem to him. The rights of the buyer to their possession are 
declared later on in the section.® 

With reference to documents of title not in the possession of the 
vendor, but of which he can procure the production, 
Act is, except in one case,* silent. Expenses 
vendor, incurred with refeijence to such documents were 

borne in England, up to the date of the Convey- 
ancing Act, by tho vendor,® and it is presumed that it would bo so in 
this country. If therefore there are any such documents which the 
purchaser may claim to inspect in order to get a proper deduction of 
title, but of which tho vendor cannot easily obtain the production, he 
should protect himself beforehand by a special condition.® 

(c) To answer ques’ Noto 3« (c) I'his clause expresses tho rule as 

^*"’*^*' stated by Dart, who how^ever adds that : — 

“ A conditioTi tliat tho purcliascr aliall be satisfied with certain speoiliod ovidenoe- 
“ merely provides for an assumed absence of better evidence ; and does not enable 
“ tho vendor to keep back such better twidence if he actually has it, or to withhold 
“ any information which may be in his possession.” 

In other words, the. right to put questions to the vendor under the 
clause does not affect his duty to njake disclosures as required by clause 


1 Dart’s Vendors and Purchasers, Gth ed., p. 105. 

2 See note to section 3, anle {>. 10 and section 78; Patman v. Harlaud, 17 Ch 
D., 353; Sugdeii’s Venclors'aml Purchasers, 11th od., j). 107, and Dart’s Vendors and 
Purchasers, 6th cd., pp. 4:70, 520, U35. 

3 Section 55 (3} o 

4 II)., proviso. ' ' 

5 Dart’.^ Vendors and PiircTnasers, 6th ed., pp. 150, 470 ; and see Conveyancing 
Act, 1881 — 44 & 45 Vic., c. 41 — section 3. 

0 Wolstenholnie on tlio Conveyancing Acts, p. 17. 

7 Dart’s Veiidyrs and Purchasers, Gth ed-, p. 1G7, 
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(a). According to English practice the requisitions put by the pur- 
chaser must be specific, and so in a recent case a general question as to 
the knowledge of the vendors or their solicitors of any settlement, fact, 
deed, omission or incumbrance, affecting the property and not disclosed 
in the abstract, was disallowed.^ In English contracts of sale there are 
usually conditions restricting the purchaser in his requisitions about the 
title, or binding him to accept certain specified evidence of material 
facts.* 

A conditkin must, in order to exclude the primA facie liability of 
the vendor to deduce a good title, be expressed in plain and unam- 
biguous terms.® It may require the purchaser to assume the exist- 
ence of any fact which the vendor believes to be true though he cannot 
prove it.* A condition however is misleading and therefore bad which 
either requires the purchaser to assume what the vendor knows to bo 
false or states that the stato of the title is not accurately known when 
in fa!bi it is known to the vendor.* Conditions made in derogation of 
the ordinary right to make requisitions as to the title and to demand 
a good title may be so worded ail to preclude inquiries into the vendor’s 
title, or to require the purchaser to accept the vendor’s title such as it 
is without inquiry.® A condition of the former class, protecting the 
vendor from requisitions or the production of deeds, does not prevent the 
purchaser insisting on a defect of a title which appears aliunde. It 
remains open to him to take any objections to the title discoverable from 
other sources.^ As an instance of conditions of the second class, under 
which the purchaser is compelled to take such title as the vendor has, 
may be cited a case® in which surplus lands bought from a Hail way 
Company were sold with the stipulation that the purchaser should admit 
that everything had been done by the Company to enable them to sell 

1 In re Ford and Hill, 10 Oh. D., 365. 

2 Dart’s Vendors and Fnrehasors, Chap. IV, on Particnlars and Conditions : the 

matter is now to uncertain extont regulated by statute, see 87 & 38 Vic., c. 78, sec- 
tions 1 and 2; and Conveyancing Act, 1881, & 45 Vic., c. 41, section 3. 

8 Dart’s Vendors and Purchasers, 6th eel., p. 163; see Motivahoo v. Vinayak, 
I. L. R., 12 Bom., p. 17; Tlaji Mahomed v, Musaji, J. L. 16 Bom., 667. 

4 In re Sandbach & Edmonston’s Contract, [1891] 1 Ch., 99. 

5 In re Banister, 12 Oh. D., 131; see also Nottingham Patent Brick, &e., Co. v. 

Butler, 16Q.^B. D., 778; Heywood v. Mallalieu,,25 Oh. D., 357; In re Marsh and 
Earl Granville, 24 Ch. D., 11, , 

6 Waddell v. Wolfe, L. R., 9 Q. B., 515 ; Best v* Hamand, 12 Ch. D.,'^. 10. 

7 Manoharji v, Narayan, 1 Bom. H. G., 77 ; Smith v* llobinson, 13 Oh. D., 148; 
Jones o. Watts, 43 Ch. D., 574; In re Cox & Neve’s Contracts, [1891] 2 Ch., 109. 

8 Best V. Hamand, 12 Ch. D., p. 10, 

20 
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the surplus laud, aud that on the purchaser failing to comply with the 
terms of tho agreement ilie deposit should be forfeited to the vendor. 
It turned out that the Company had omitted to do something necessary 
on their part to make a good title, and the purchaser brought an action 
to recover his deposit and damages, which action was dismissed. It 
was lield that the plaintiff had in eifoct accepted the titl/i for what it was 
worth and that, as he could not complain that the defendant had broken 
his contract, ho must himself abide by it. At th*e same time, a condi- 
tion that tho pnrehasor shall take the property with such title as tho 
vendor can give him does not mean that he can he compelled to complete 
if the vendor has no title of any sort and not oven possession to offer.' 
The pnrehasor may ho precluded from taking objection by the fact that 
he had clear notice of tho state of tho title before he entered into the 
contract for sale at least when, in the absence of express words, tho 
purchaser has to roJy on tho implied covenant for title. But if the 
contract expressly provides that a good title shall be shown, the4)uyer 
may insist on it notwithstanding that he had pi*evious notice of the 
defects in the title.’* ^ i 


Note 4. {d) The purchaser is the party to tender the conveyance 
for execution, and presumably it is to be prepared 
veijttnce! ^*^^^** expense, according to English practice. But 

the cx]’>otise of procuring tho concurrence of other 
persons when nocossMry, and generally the costs of all matters essential 
to tho validity of tho deed as a perfect oouvoyanco must be borne by the 
vendor.^* Tlio oxocntion by the vendor is to take place concurrently 
with tho payment or tender by tho buyer, aud therefore neither can 
TJiaintain an action against tho other without proving that ho was ready 
and willing to do his part. By announcing beforehand his refusal to 
execute a proper conveyance, the vendor dispenses with any tender on 
the pai t of tho purchaser.^ 

Note 5. (e) AUhough tho purchaser does not from the date of the 
contract acquire any interest in the property nor 
assumo the whole risk, he is entitled to liave the 
same care taken of tho property by the vendor hero 


(p) To tnhe care of 
property. 


C 

1 Motivalioo w, Vinaynk, I, L. U., 12 Bom., 1. 

2 Mancharji v, Navnyau, 1 Bom, H, 0., V7. 

3 In re Gloag & Miller’s Contract, 13 Ch. B,, pp. 320, 327 ; Fathoo Lai v. Fodhika 
Doss, 3 N. W. P., 106; Ilatn Clmnder ‘Dwarkauath, I, L. R., 16 Cal., p. 3A1. 

4 Dart’s Yondors and Piiri'iuisevs, Gfcli ed., p. 570; Speoido Relief Act, section 
18 (b). The Stamp Act, section 2;>, provides tJiat in the absence of agreement to tiio 
contrary the buyer shall pay for iljo stamp on a convoy ance by Avay of sale. 

5 Esaaj Adaniji v. l>hiuiji, 4 Bom. H. G., (O. C.), 125. 
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as under English law and this ohligat-iou of the vendor lasts until the 
property is delivered to the buyer. The vendor is sometimes sai d by 
English lawyers to bo trustee for the [jurcliasor, who is regarded in 
equity as the owner of the land.‘ And so hero, although the buyer is 
said to have no interest in the land, the vendor is bound to take tho same 
care of the pro^ferty as is required of, a trustee.* According to the 
English authorities the vendor is bound to take reasonable caro of it 
until the purchaser takes or oztglit to take possession ; and ho is liable 
even for permi^Jisivo wasto.® Where without tlio knowledge o£ oithor 
party a trespasser, taking advantage of tho vendor’s want of caro, 
removed a quantity of soil, it was held that the purchaser on discovery 
of the fact could maintain an action for the breach of trust, notwith- 
standing that tlte contract had been completed and the conveyjinco 
executed. ♦ The documents of title are considered from many points of 
view as part of the property, and the vendor is nndor equal rcsjxmsi- 
bilitics with regard to them ; see also section 55 (3). 

Note 6. (/) In general tho qjliHgation to give tho purchasor poaoc- 
ablo possession must bo petiormed concurrently Avifcli 
iion performance on the other side ot* the obligation 

to pay the price. Bo wboro after a contract of salo 
of goods, part of the property was seized by the Customs authorities in a 
manner apparently regular, it was held that the purchaser was not bound 
to pay tho price and embark on a litigation with tlio Crown. If the seller, 
who was the sheriff, could not remove the hindi’ance to tho purchaser’s 
obtaining possession the latter was entitled to be relieved of his obliga- 
tion to pay,® Where it was part of tho agrociiient that tlio purchaser 
should retain a portion of tho purchase-money and therewith pay off 
certain incumbrances on the land and tlio c<iJivoyanco bad been execut- 
ed on tho faith of that undertaking, it was held tliat tho purchaser 
could not obtain possession under tho conveyance without showing that 
he had paid off tho incumbrances.® .Whore property has once becin 
transferred by a conveyance duly executed, delivered, and registored, 
the purchaser’s right is not divested by the fact of his returning the 
instrument owing to his inability to pay tho purchase-money. It was 

\ Fry on Specific Pcrformanco, 3rd ed., p. 618. 

2 See Indian Trusts Act II of 1882, sccliou 18^ 

3 Per Lord Selborno, 0., riiillms v, Silvester, L. It., 8 Ch., 173; per Jessel, 
M. B., L 3 'saglit v. Edward, 2 Cli. D., p. 510; Egmwit Simth, G Cli. D., 

4 Claike v. Uunuiz, [1891] 2 Q. T3., ^56. 

6 PiTvosb V. La Oonipagiiic dc Eivcs-Lilic, 10 Ai»p. (Jas., 643. 

6 Ikbal Jiegam ti. Gobiud Prasad, 1. L. K., 3 AU.« 77« 
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accordingly held that the plaintifl^, having bought the purchaser’s rights 
title and interest at an cxecution-salc, could recover possession but only 
on condition of paying the purchase-money. *• 

If by this clause it is meant that in the absence of express contract 
to the contrary the buyer is entitled to such possession as is with regard 
to tho nature of the property polisible, it follows that the purchaser of a 
house or houses, of agricultural or garden land, is alike entitled not 
merely to the possession of which property occupied by tenants admits, 
but to direct physical occupation. This can hardly' be intended.* 
According to English law it seems that a purchaser, if he desires to 
have vacant possession, must stipulate for it, and that otherwise the 
obligation to deliver possession will be satisfied by placing the purchaser 
in the position of landlord with regard to tenants in occupation. Thus 
where an orchard was sold, being described as now in the occupation 
of X,” and the purchaser stipulated for possession on a certain day, it 
was held by Komilly, M.R., that he could not insist on personal 
occupation. Possession, it was observed, is a flexible term not neces- 
sarily meaning occupation.® But when an estate, which was described 
as now or late in the several occupations of H, B and others,” was sold 
under conditions which provided that the purchaser should bo “ let into 
** the receipt of the rents and profits,” it was held on appeal that the 
purchaser could not be compelled to take the title without compensation 
on its appearing that part of the property was subject to leases for lives 
at low reiits.^ In considering what sort of possession was intended 
by the contract of sale, regard may be had to the nature of the property, 
the purpose for which it was bought, and other circumstances for 
whereas the purchaser of several houses or of agricultural land may 
presumably not have expected personal occupation, the buyer of a single 
house fit for residence would generally be buying with that view. When 
property was bought by a brewer to bo used as a public house, and it 
turned out to have been let on lease to another brewer for a term of 
which seven years had yet to run, it was held that the purchaser was 
justified in repudiating the contract.* 


1 TJmedmal v, Dava bin Dhondiba, I. L. B., 2 Bom., 547 ; see ante p. ISl* 

2 See cases cited under section 64, paragraph 4. 

8 Lake v. Beau, 28 Bear., .607 # Sugden’s Yeudors and Farobasers, 14tli ed.* 

p.8. 

4 Hdghes «. Jones, 3 De G-. F. & J,, 807; Bojal Bristol Building Society «« 
BoBMVh, 35 Oh. B., 890. 

6 Morgan v. The Government of Haiderabad, I. L. B., 11 Mad.> 419* 

6 Fhillips Caldoleugh, L. B., 4 Q. B., 159. 
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Note 7* (g) When it is said that the seller is to pay all public 

charges and rent accrued due up to the date of the 

standing^ ^ clarfc^ sale, apparently the date when the ownership passes 

rent and incum- the buyer is intended, for in sub-section (5) (d) it 
trances. ^ 

is from that date that the buyer is declared bound to 

pay such charges and rent. In a case jv^hero the buyer pays off public 

charges or rent which have accrued due before the sale, ho would under 

this clause be entitled to recover the amount so paid from the seller, 

the latter being a person * bound by law to pay.*^ It was however held 

in a case decided independently of the Act that such a suit could not be 

maintained, the vendor not having covenanted to recoup the vendee for 

such payment and no obligation under section 69 or 70 of the Contract 

Act being lietd-flo attach to the vendor*^ 

By this clause, as by seel ion 7 of the Conveyancing Act, 1881,* a 
coven^ant that the land is free from incumbrances is to be read into every 
conveyance not containing a provision on the subject. Thus it is the 
duty of the vendor selling property, not stated to be sold subject to 
incumbrances, to pay off any incuiubrauces which exist npon it, and if 
necessary to obtain a re-conveyance from tlic incumbrancer.* Or if the 
purchase-money remains unpaid; tlio buyer may, under paragraph (6) (6) 
of this section, retain the amount of any incumbrances and pay it 
over to the persons entitled. This may bo done, notwithstanding that 
the purchase-money has been assigned by the vendor to a third person 
without notice of any incumbrance.® 

Note 8. This clause represents what is known in English books as 
the covenant for title, for whicli statutory provision 

Covenant foi' title. 

has now been made in tlie tollowing terms : — 

“In a coavsyanoo for valuable consideration other than a mortgage there shall ho 
“included the following covenant by the person who conveys and is expressed to 
•‘convey as beneficial owner (namely) : That notwithstanding anything by tho 
“person who so conveys, or any one throngh whom ho derives title othervviso than 
“ by purchase for walue made, dono, executed or omitted or knowingly suffered, tho 
“ person who so conveys has, with tho concurrenco of every other person if any 
“conveying by his direction, full power tu convey tho subject-matter expressed to 
“ be conveyed subject as if fo expressed and in the mannyr in which it is expressed 
“ to be so conveyed.” 


1 See section 69 of the Contract Act. 

2 Dost Muhammed v, Sanjad, 1. L« B., 6 All., 67.' ^ 

3 44 & 45 Yic., c. 41, section 7 ; see Basaraddi v. Enajaddi, I. L. R., 25 Gal., 298. 

4 See Specifio Belief Act I of 1877, section IS (c) and see post section 57. 

6 Dart's Vendors and Purchasers, 6th ed., p. 666. 
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It will bo seen that this covenant is far more restricted than that which 
the danse of tlio Act imposes on the vendor. Under the statute the 
vendor covenants against the acts of himself, his ancestors, or testators.^ 
Under the danse ho warrants absolutely the title, with which he pro- 
fesses to deal, and his power to deal with it. If it turns out that his title 
was different from what it was supposed to be, e.y., that the land was 
held on a loss favourable tenure than was supposed, the purchaser can 
sue for compensation in damages. The purchaser should immediately 
on discovering the defect of title bring his action on the covenant, for 
on the execution of the conveyance the covenant for title if broken at 
all, is broken ; and for the purpose of limitation time begins to run from 
that date in favour of the vendor.* 

Tills clause should bo read with clause (6) of se&tion 25 of the 
Specific Relief Act which requires the vendor seeking specific perforin - 
ancG to give a title free from reasonable doubt. In a case in which tlio 
contract sought to bo enforced ended with these words, “The time in 
respect of this bargain is fixed at two months. NYithin this time we are 
duly to have everything cleared,” it was held that the defendant was 
not bound to take such title as the plaiutifi: could give, but was entitled 
to a title free from reasonable doubt.* On the other hand, where the 
purchaser sought for specific performance and it appeared that lie had 
insisted on an absolute wtirranfcy of title, the suit was dismissed on the 
ground that he had insisted on having that which he liad no right to 
Lave.* The Judicial Committee wore not even prepared to hold that 
the purchaser was entitled to a covenant limil,o(l to the acts of the heirs 
and assigns.^ In this case no reference is made to the statutory 
provisions on the subject. 

In the absence of this implied covenant for title, which may be 

excluded by special contract, and in the absence of 

Riijhfii of purcha- fj»aud, the bettor opinion according to the English 
ser in absence of con®- , . i i i , 

7 iant. cases seems to be that the purchaser is not entitled 

to relief on account of defects in the title after ho 
has taken a conveyance and paid the purchase- money in full. The 
purchaser cannot on discovering the defect say to the vendor : — “ Take 


1 See David v, Sabin, [1893] 1 Ch., 523 5 Howard v. Maitland, 11 Q. B. D., 695. 

2 Rajn Balu v. Krislinarav, I. L. R*, 2 Bom., 273 ; llari Tiwari v. Raghunath, 
1. L. R., 11 All., p. 30 ; if tbo contract is contained in a registered iuslrument the sis 
years* rule applios, Krislinau v. kannan, I. L. 11., 21 j\rad., 8. 

3 llaji Mahomed v, Mnsaji, I. L R., 15 Bom., 657. 

4 Biiideslu’i v. Mahaiib Jairam, I. L. R., 9 All., 705. 

3 Aa to Buoh covenant see Crhuiam v» imdad, 1. L. R., 4 AIL, 857. 
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“ it back for wbai it is worth anci give me back my money Where the 
executors of one L, joined with the mortgagee of certain property in 
conveying it to the plaintiff, and the real owner of the equity of redemp. 
tion being the wife of L rccov'ered the value of it from the plaintiff in 
a suit brought against him, it was held that he had no remedy against 
the executors, they not having been gnjlty of any fraud and not iiaving 
given covenants for title.* So when the defendant, honestly believing 
his property to contain three acres, described it as such and sold it to 
the plaintiff w^o *aftcr conveyance measured it and found it to contain 
2a. Ir. 12p. only, it was held that the plaintiff could not, in the absence 
of express stipulation, recover compensation.* lint where there is in the 
contract of sale an expiess stipulation for compensation in the case of 
any en'or or' o’^^iission in tlio particulars, it has been held that the benefit 
of it is not lost by the fact of the purchaser taking the conveyance.* 

The law as laid down in Glare v, Lamh^ has he.m adopted in this 
connft’y.® But where the sale is in invituni as regards the owner of the 
thing sold, and made under colour of legal process, inasmuch as the 
purchaser at such sales docs ncit enjoy the means of investigating the 
title, which the purchaser at a private sale has, the rule does not apply. 
According lo section 313 of the Civil Procedure Code, such a purchaser 
may apply to have the sale sot aside only on the ground that the judgraout- 
debtor had no saleable interest in the property sold ; and it has been 
ruled tbat he is entitled to the benefit of the provisions of that section 
only if be purchased the valueless property innocently and ignorantly.® 
And the Privy Council has held that a person who knowingly purchases 
property iii an execution-sale subject to a contingency which may destroy 
the interest sold, cannot be relieved from his bargain because tho contin- 
gency actually happens.* 


1 Soper V, Arnold, 37 Ch. D., p. 101, affirmed, 14 App. Oas., 429; Brownlie 
Campbell, 5 App. Cas., p. 937. 

2 Clare v. Lamb, L. 11., 10 C. P., 334. 

3 Joliffo V. Baker, 11 Q. B. D., 25.;, .so in Clayton v. Leech, 41 Ch. B., 103, where 
the defect was in the duration of tho leaeo. 

4 Palmer v. Johnson, 13 Q. B. D., 351, overruling tho decision of Malins, V.O., in 
Manson v. Thacker, 7 Cli. D., 620, see Clayton v. Leech, 41 Ch. D., 103. 

5 L. B,., 10 C. P., 334. 

6 Dorab Ally v. Khajah, I L. B., 3 Cal., g06; Eamasawmy v. Valayuda, 4 Mad. 
n. C., p. 269 j Gai-ipathi v, Alagia, I. L. B., 9 Mad., S9. 

7 Dorab Ally Khajah, T. L. R., 3 Cal., 806. * * 

8 Mahabir Prasad •• Dhumaii Das, I- L. B., 3 All., o27 ; L' urga v, Govinda, 
I. L. Pi,., 10 Cal., 3G8. 

9 Ram Tuhul Singh v. Bisseswar, iSBeng. L. R., 24S. 
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By a contract to the contrary tlic seller may be relieved from tbe 


Covenant for title 
excluded. 


obligation imposed by ibis clause. On the principle 
expressum facit cessare taciturn^*' from the insertion 
in express terms of a limited covenant it may be 


inferred that it was the intention of the parties to exclude the larger 


statutory covenant.^ ^ 

The right to insist on the covenant for title whether arising from 

^ ^ express contract or otherwise, may be lost by waiver. 

Waiver of covenant, t j i 

In cases of wai vor a distinction is mad^ between those 

in which the defect is curable and those in which it is in its nature 


incurable. A vendee takes possession of property knowing that it is 
subject to a mortgage; there is no waiver of his right to have the 
mortgage paid off. On the other hand, if the defect coxsists in the fact 
that a third person possesses some right, e.gr., an easement over the 
property from which the vendor cannot obtain a release, the fact that the 
purchaser takes possession of the property with knowledge of such* right 
will be evidence that be has waived tbe objection he might otherwise 
have taken. A further d istinction, having reference to the circumstances 
under which possession is taken, may be noted. Where possession is 
taken, not in pursuance of any special provision in tho contract, but 
after tho purchaser has had an opportunity of discovering any defects in 
the title, there is primd facie a waiver of any objections relating to such 
defects. But where possession is iakeii in accordance with an arrange- 
ment to that effect between tho parties, there is generally no waiver* 
The buyer is supposed, notwithstaiuding his possession, to reserve hia 
right to require a good title.* 


The fact that a defect of title appears on the face of the conveyance 
or is otherwise known to the purchaser is no reason for denying him the 
benefit of the covenant.® It is to bo noted that there is no provision for 
a covenant for quiet enjoyment as there is in section 108 (c) for the 
benefit of the lessee. 


Note 9. Similarly in England trustees or other persons holding 


Proviso in case of 
trustees selling. 


a fiduciary position covenant only that they have 
t^ieni selves done no act to incumber the property 
or to prevent them from granting it. As between 


1 Ohandiere Gold Miningr Co. v. Dosbnrats, L. R., 6 P. 0., 277. 

2 Jn're Gloag A Millei*’'? Contract, 23 Oh. D., u‘20; Pry on Spoolfio Performance?, 
3rd ed., p. GOO; Dart’s Veiulors and Piirchasjrs, (Jtii od , p. 490; see Ghoasiah v. 
Eufltumjah, T. L. l.T lOS. 

3 Pago V. Midland Kaihvay Co., [1894] 1 Oh., 11. 
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a trustee and a beneficiary, a trustee exGrcisin]» a power of sale “may 
“insert such reasonable stipulation cither as to title or evidence of title 
“ or otherwise on any conditions of sale or contract for sale as ho thinks 

Note 10. The benefit of the implied covenant for title of either 
kind runs with the land and enares to the benefit of future purcliasors, — 
See note to section 40, and compare section 65, last paragraph, and 
section 108 (A) (c). 

Note 11/ The rule and the provisos here stated are borrowed from 

the English law. The first proviso is now embodied 
Documents of title. , , _ , 

in the statute known as the v endors and Pnrciiasevs 

Act, 1874,® and the second is in accordance with recognised practice.* 

The obligation feeing a personal one, imposed upon the seller in the one 

case and on the buyer in the other, it would soom that he would not ho 

dischjirged by the mere fact of his ceasing to he interested in the land. 

The obligation is not restricted, as it is in the Conveyancing Act, to 

“each individual possessor or person as long only as lie has possession 

“or control” of the documents, nor is it extended to “every person 

“having possession or control of the documents from time to time.” 

Tlie prod action of the documents under the implied covenant to 
produce and the furnishing of copies is, it should be observed, to be at 
the expense of the purchaser.* Counterpart leases and documents of the 
like kind, such as kabnlayats, would come within this clause and pass to 
the purchaser. It lias been held that villnge account books, altliough 
they cannot be called title-deeds, nmy also bo cl:i,imed by the purchaser 
as necessary for the enjoyment of the property and accessory to it.“ 

Note 13# It is from the date of the conveyance and not from the 
date of the contract, that Iho buyer*s riglit to tlie 

Right of seller (n) to accrues. 3<'rum the time when the ownership 

rents and projits j ^ . . . ' ^ 

passes, the seller, if ho retains possession, must account 
to the purchaser for the rents and preiits of the land. And vsimil.aily if 
the purchaser \^ithhol(lfi the price ho must pay interest upon it to the 
vendor. Thus it is hiild tliai^ too enjv^yment of the Irind and tliet of the 
purchasc-monoy are matiially CAcInsivc.^* In the case of a vendor 

1 Indian Trusts Act II of 1882, section 38. 

2 37 & 3S Vie., c. 78; and see Oonvoynneing Act, 1881. 41 & 45 Vic., c. 41, 

section 9, * * 

3 Dart's Vendors nnd Fnvoliqp^'rs, fJtli cd., p. 037, ^ 

4 As to the English law on tlio .siibift-t sou Tiio srarunr g? nhovc? fifed, 

5 Shri Bhavaui Dovi v. Dt'vrao, I. li 1?., l.i TJoni., J85, .'iiri * or; srjcLion .8. 

6 Fry on Specific Performance, 3rd cd., p. C2U; se-i G^ecn^^.^lod v. Turner, [l-SfJl] 

2 Ch., 144. 


21 
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retaining the property in his personal occupation and thus deriving no 
rents and profits from it in the ordinary sense of the terms, the sum 
payable by him to the purchaser will be computed as an* occupation-rent* 
In fixing the amount just allowance should be made for such outgoings 
as taxes which the vendor has had to pay, and he will not ordinarily 
be liable for sums which he might have received but* for his wilful 
default.' 

While the vendor is entitled to the rents and profits .up to the date 
of the conveyance or other transfer of the property, he imay not, it is 
apprehended, take crops in an immature state or otherwise than in due 
“ course of husbandry.”* 

By virtue of section 36 rent is deemed to accrue from day to 
day, and is apportionable accordingly between the vcnd6r and the pur- 
chaser- • 

Note 13« In this cTauso provision is made for the vendor’s lien for 
unpaid purchase-money — an equitable lien as it is 

(h)tolienforpw 

in the books,^ in contradistinction to the com- 

cliose-money,. 

mon law or possessory lien of the unpaid vendor of 
goods.* Generally the vendor is not bound to deliver possession except 
on payment of the purchase-money.® And, on the other hand, the pur- 
chaser is liable for interest on unpaid purchase-money from the date 
of his taking possession.® This lien arises independently of possession, 
and without any stipulation for it on the vendor’s part, whenever there 
is a valid contract for sale and the time for completing that contract has 
arrived and the purchase-money is not duly paid.^ 

There are three points to ho considered with regard to the vendor’s 
lien. First, against whom is it available ? Accord- 
doesU^avail the section the vendor has a charge on the 
land in the hands of the buyer only, but it can 


1 Sherwin v. ShaVspear, 6 De G. lA. & G., 6l7 ; Metropolitan llailway Co. v. 
Defries, 2 Q. B. D., 189 ; and eeo Dart’s Vendors and Purchasers, Gth ed., p. 709. 

2 See section 55 (6) (a), post note 19$ and Dart’s Vendors and Purchasers, 6th 
ed., pp. 285, 733. 

3 See ante p. 85. 

4 See Yollappa bin Bassppa v. Mantappa, 3 Bom. H. O., (A. C.), 102 ; Hari Ram 
V. Denapnt Singh, 1. L. R., 9. Calp 167 ; Umedmal v. Dava bin Dhondiba, 1. L. R., 
2 Bom., 547 ; ’Irimalrav v. Municipal Commissioners of llubli, I. L. R., 3 Bom., 172. 

5 p. 165 and UmedVnal v, Dava bin Dhondiba, I. L. R., 2 Bom., 647. 

6 Ballard v. Slmtt, 15 Cli. D., 122. 

7 Kettlewoll v. Watson, 26 Ch. D.-, 507 ; Kesri v, Gauga Prasad, I, L. R., 4 All., 
103; Yirchand v. Kumaji, 1. L. R., 18 Bom., 49. 
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hardly have been intended to prevent the charge from being made 
effectual against other persons not being purchasers without notice. If, 
as would seem to be the case, the second clause of section 40 covers the 
case of the obligation in favour of the vendor, it is clear that it may bo 
enforced against a transferee with notice or a gratuitous transferee. 
Only when the j property has passed into the hands of a purchaser for 
value without notice, is it free from the vendor’s lien according to the 
English law. The Hen may therefore be enforced against volunteers 
and against si^b-purchasers or mortgagees having notice of the lion> 
against creditors of the purchaser and against persons to whom ho may 
have contracted to sell the property. In the last mentioned, as in any 
other case where the interests of the conflicting parties are only equitable, 
the Court has consider “ the nature and condition of the respective 
“ interests, the circumstances and manner of their acquisition, and the 
“ whole conduct of each party.” If in all other respects the merits of 
the t^o parties are equal, priority in time becomes a ground of pre- 
ference.^ In Bice v. Bice^ the competition was between the vendor 
asserting his lien for unpaid pur«fhase-money and an equitable mortgagee 
holding the title-deeds. Preference was given to the latter, who was 
found to bo guilty of no negligence, on the strength of his possession of 
the title-deeds against tho vendor who had surrendered them and had 
also given a receipt for the purchase-money. Section 3, paragraph C, 
declares what amounts to notice,^ Failure on the part of a mortgagee 
to obtain tho title-deeds does not necessarily entail upon him the 
consequences of notice. Unless it is attributable to fraud, misrepre- 
sentation, or gross neglect, he is not held to have had notice, and 
consequently holds his property free from the lion. — (See section 78.) 

Secondly^ as to the remedy ; the lien is made effectual by means of 

^ , a suit for sale, for which provision is made in section 

What IS remedy ? i 

100. Where a vendor whoso purchase-money was 

payable by instalments, some of which were not yot due, sued for specific 

performance and a declaration of his 4ien, liberty was given to apply in 

respect of future instalments as they accrued due.^ The suit must bo 

brought within three years from tlicj time fixed for completing the sale 

or, where the title is accepted after the time fixed for completion, from 

the date of tho acceptance of the title. 

1 See section 48. 

2 2 Drew, 73 ; and see Mackreth v. Symmonsi TW. & T. L. C., 6fch jd., p. 366 j 
Bickerton v. Walker, 31 Cli. D., 153, and post note to section 137. 

3 See ante p. 11 and section 78. 

4 Nives V. Nives, 15 Ch. J)., 649. 
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Thirdly f when is the lien excluded or lost ? It may be excluded 
either by express agreement or by acts on the 
ed^lost^^^^ eafcJwd- vendor’s part indicating an intention to abandon it. 

Numerous cases have been decided on the question 
whether tlio abaudonment of the lien should be implied from circum- 
stances.^ It seems that inference of the intention tp abandon must 
be clear and manifest, and that tho taking of a bond, a promissory 
note or a covenant, will not raise it, even if tho 'covenant is to pay at 
some future date. It cannot bo assumed that the vehdof by taking one 
security intends to rolinqjuish tho other but it may be shown that the 
security was taken in substitution for tho purchase -money, and was in 
fact the thing bargained for. Thus where the vendor of property to a 
company agreed to have tho purchaso-mouey paid from,.the proceeds of 
the sale of sliares and from the capital of the company, it was held that 
such ?-n agreement was inconsistent with tho existence of a lien on the 
■proxjcrty, and that the vendor intended to rely exclusively on Iho'funds 
of tho company.® As between the unpaid vendor and sub-purchasers 
who have acquired an ocpii table interest only, tho former may by his 
conduct in inducing the latter to believe that his vendee has power 
to deal with the estato as absolute owner, free from tho lion for 
purchase-money, preclude himself from insisting on tho lien.^ In such 
cases there is a conflict between equitable interests, and while the earlier 
will prevail, other things being equal, the latter may be preferred in 
view of tho conduct of the parties and other circumstances of the case.^ 
It ha.s been said that an unpaid vendor is entitled to proceed as a 
mortgiagce.® Pie cannot however like a mortgagee enforce the lion and 
any collateral securities lie may have at the same time.’ 

For tho corresponding rights of tho vendee, see section 55 (6) (5).® 


Note 14. If, for instance, the purchaser of an estate knows and 
, , , , tho vendor does not know that a prior teiiant-for* 

lhiycysdvi[i{<i)^o ' . t i _«• . i 

disclose fad srchii I ihj life has died, the former is bound to disclose the 
to seller's inicrest; veAdor. Where an old woman of eighty- 

eight, being in distrcKSs and without legal assistanco, was induced to 


1 Macjkrotli Syimiioiis, 1 \V. & T. L. C., Ctli ed., p. 355; st>o also Smith v. 
Evans, 28 Boav.^ 59 ; UavlAs Vendors and rarchasers, Otli eil., ])p. 833 et seq^ 

2 Winter v. Anson, 3 Ivuss., 493; Grant v. Mills, 2 Yes. & JB*, 300. 

3 In rc Jixentwood BrlekCo., 4 Ch.*D., 563 : Be© also Contract Act^ section 95* 

4 Kctilewollu. Watson, .‘16 Cli.D., 501, 

5 Se 0 /: 7 oto to section 137 ad^fui. 

6 IIopo V. booth, 1 B. & Ad., 498 ; and see section 100. 

7 Nairn v. L’roA\sc, 6 Ves., 752; barker tt. 3mark, 3 Beav., 64. 

6 See ost note 19. 
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Bell her property at one-fourth of its valuo under the impression that 
she could not mako out a good title whereas the purchaser knew that 
she could, and concealed the fact irotn her, the Master of the Kolia 
said^ : — 

** If a person cornea to me and offers to sell to me a property which I knew to 
“ be of fivo times the value he offers it for, liejbein^’ if^jioraut of hia rigliLs and in the 
** belief that ho cannot make out a title which I knew tJiat lie can, and I conceal 
that knowledge from hifti, is nob that a supjpressio veri, which is one of the elements 
“ which constitute a ff and ? ’* 

On the same principle if the purchaser of a policy of life-insurance 
knows that the life has died, he is bound to disclose the fact,® And it 
is provided that the omission to mako suck disclosures constitutes 
fraud ; the conljract alfecbed by it is Accordingly voidable.® In regard 
to matters touching the nature or extent of the soller’a interest an 
obligation is cast as well on tho buyer as on the seller, but in regard to 
the tiualities of the property sold ifc is oihorwiso. Tho vendor must 
disclose latent defects, but the purchaser need not mention latent 
advantages, e,g,f the existence gf a mine on the property unknown to 
tho vendor.^ 

Lord Selborne in a recent case summarised tho duties of an ordi- 
nary purchaser, for which provision is made in this clause, as follows : — 

“ Every such purchaser is bound to observe good faith in all that lio says or 
“ does, with a view to the contract, and (of course) to abstain from all deceit, whether 
“ by suppression of triitli, or by suggestion of falsehood. But inasmuch as a 
•* purchaser is (generally speaking) under no antccodent obligation to communicate 
“to his vendor facts which may influeixco his own conduct or judgment when 
“ bargaining for his own interest, no deceit can bo implied from his mere silence as 
“ to such faetii, unless ho undertakes or professes to communioate thorn. This, how- 
over, he may be held to dr^ if ho makes some other oommuuioation which, without 
the addition of those facts, would bo nccessaiy or naturally and probably mia- 
“ loading. If it is a just conclusion tliai ho did this intentionally, aind wiili a view 
“ to mislead in any material jjoint, that is fraud ; and it i'B a sulhcient ground for 
“ setting aside a contract, if tho vendor was, in fact, so misled. A man is presumed 
“to intend the necessary or natural consequences of ids own words and acts; and 
“ the evidentia rei would therefore bo sufficient without other j^i'ciofs of iritcntion. If 
“ the vendor was not, in fact, misled, the contract could not be set aside ; because a 
“ ‘ dolus ’ which neither induced nor materially affected tho con tract is nob enough,”® 

1 Summers v* Griffiths, 35 Beav., p. 32 ; and see Sadashiv- v, Bhakubai, I. ht B., 

6 Bom., 460^ , * ^ 

2 Dart’s Vendors and Purchasers, GUi eel., p. 119. 

3 See section 55 (G) (b), and sec ante p. 148. • % 

4 Dart’s Vendors and Purchasers, Gthcd., j), 119 j 11a ji Essa v. Dayabhai,!. L. B.| 
20 Bom., 532. 

5 Coaksv. Boswell, 11 App. Gas., 235* 
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Note 15* If the purchaser, whether before or after the execution 
of the conveyance, discovers an incumbrance on the 
cfmsLmoney; property which he has not himself undertaken to 

discharge, he should satisfy the incumbrancer out 
of the unpaid purchase-money ; or prior to conveyance he may apply to 
the Court for the discharge of the incumbrance under section 67. A 
purchaser having had notice prior to payment of the purchase-money 
of incumbrances or charges as to which notice is necessary to make him 
liable, will not escape liability because he had no notice «at the date of 
the conveyance.^ This right of the purchaser to apply the money in 
discharge of incumbrances cannot bo a:^ected by an assignment of the 
purchase-money to^a third person.* 


(c) to hear risk of 
loss; 


Note 16. While the buyer is entitled to have due cSre taken of the 
property, it would seem, that he does not bear the 
. risk of accidental loss nntil the ownership^ has 
passed to him. It being declared in section 64 that 
llic contract of sale does not of itself create any interest in the property, 
it naturally follows that the buyer (ioes not from the date of the 
contract assume the risk of accidental destruction, for it would be 
wholly unreasonable that a man, who is said to have no interest in the 
property, should bo held to, have assumed that risk concerning it. The 
obligation of the seller to take due care of the property between the 
dates of the contract and of the conveyance is required to protect the 
rights of the buyer under his contract, including the right of lien for 
prepaid purchase-money. It is an obligation which is not inconsistent 
with the position that the risk remains with the seller until the owner- 
ship has passed to the buyer. That position being assumed the question 
arises whether any loss or disadvantage which occurs to the property 
in^the interval between the date of the contract and of the conveyance 
may be takep into account in giving a decree for specific performance. 
If A contracts to sell a house to B and the day after the contract is 
made the house is destroyed by a cyclone, the contract does not become 
void on the ground of impossibility (section 18, Specific Belief Act). 
But, if in such a case it can be said that the seller is unable to perform 
the whole of his part of the contract, then the buyer may claim compen- 
sation under section 14, or resist the demand for specific performance 
under section 16. Illustration (a) to section 13 is founded on the 
English law which is inconsistent with the present Act. According to 


1 In re Jackson and Oakshott, 14 Oh. D., 851. 

2 Dart’s Vendors and Porohasers, 6th od., p. 666, citing Laoej v. Ingle, 2 Fh.t 
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English law the bnyei^ becomes from the date of the contract the equit* 
able owner of the estate,^ and he may be compelled to pay the consider- 
ation although before a conveyance is executed, the estate itself may 
be destroyed. On the other hand he is entitled to any benefit which 
may accrue to the estate in the interval. Any advantage or loss result-, 
iug from events happening after the contract is signed is taken or borne 
by the purchaser. This proposition is expressed in the maxim Nam et 
commodum ejus essf debet ci^tis estpericulum (see however note 18). 



Note 17* Wherever the vendor ** is personally subject to liabilities 
“ either in respect of the estate or for the perform- 
clicw’yes, «a^co of which the estate stands as a security, the 

^ ** purchaser taking the estate must undertake the 

‘liabilities and covenant to indemnify the vendor against them.”* 
Thus the purchaser of a mortgaged estate becomes liable to pay the 
mortgage-money and interest, the purchaser of a reversion becomes 
liable to pay the succession duty payable under English law, the 
purchaser of lease-holds to pay the rent and perform the covenants 
contained in the lease. In all such cases, however, where the vendor 
has originally undertaken a personal liability he remains liable not- 
withstanding the transfer and must rely on the indemnity which the 
purchaser is bound to afEord him,^ Garth, O.J., has observed with 
reference to this clause 

“ It would seem to mean nothing more than this, that the transferee as between 
“ fitm and the transferor shall take upon himself the burden of any charge which may 
** exist on the property. It would leave the law in the generality of cases as it was 
“ before the Act passed. The transferee would, as a matter of course, have taken 
“ the property subject to the charge . The only burden which he would not have 
** taken upon himself would be the personal liability (if any) of the transferor, and it 
**iB possible that section 55 may effect some alteration in the law in that respect.” * 

The case from wbicb the above passage is cited arose under section 
24 of the Stamp Act, ^ and the decision was to the effect that where 
property is sold subject to a mortgage or other charge, the payment of 
such mortgage or charge forms, under ordinary circumstances, no part 


1 See onto p. 143. * 

2 Dart’s Vendors and Purchasers, 6th ed., p. 628 ; and compare Bhyruh Ghunder 
•. Soudamini, I. L. R., 2 Cal., 141 ; see also qnte section 55 (1) (g)t and the cases cited 
in note 7f sv/^ra. As to the power of the Court ijo make provision for the discharge 
of incumbrances on sale and to declare the sale tc* be free of incumbrances, sea 
section 67. 

3 Oompare post section 108 (j)- 

4 Reference by the Board of Revenue, I. L. R., 10 Cal., 02i 

6 Act I of 1879. 
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of the Gonsideratiou-money for the purchase. This decision agrees with 
a previous ruliug of the High Court at Madras,^ but is opposed to one 
of the High Court of Bombay.* 

Note 18, When the buyer has become owner of the property, it 
hardly needs to be stated that he is entitled to any 
Buycr*s right (a) to improvements on it or any profit derived from it. 

Presumably the clause mean^ that he is not so 
entitled before the date when the ownership passes, and that accordingly 
up to that date the seller is the person entitled. This is cfearly the case 
with regard to rents and profits, for sub-section (4) (a) declares the 
seller’s right in express terms. As between the buyer and tenants of 
the land, the former cannot be entitled to recover rents, accruing duo 
before the conveyance, and section 50 protects tenants wto in ignorance 
of the transfer have paid rent to the seller even after the date when 
he has ceased to bo owner- With regard to improvements between 
tho date of tho contract and that of the conveyance there is some 
difficulty. It is conceivable that in the ijiterim benefit may accrue to the 
estate, e.g., from an extraneous system of irrigation or from the approach 
of a railway, or again, in the case of a reversionary interest, that the 
value of it may have been increased by deaths occurring. Except by 
an increase of the purchase-money which ex hyjpotJiesi has already been 
agreed upon, the seller cannot obtain any advantage therefrom. Since 
there ia of course no provision foi* such readjustment of the price, it 
would seem that although the seller boars the risk he cannot claim the 
benefit of improvements arising before the ownership passes from him, 
and that the maxim ^ Nam et commodum ejtis esse debet cujus periculum 
est ’ does not hold good as it docs in England, 


Note 19. If the sale goes oft’ for any cause other than the default 
(b) to lien for pur purchaser, he has a lien on the estate for the 

chase-money paid in purchase-money paid by him in advance, and this, 
advance, notwithstanding that he may have taken distinct 

security for the money advanced,® To the extent to which he has paid 
his purchase-money he is considered in tho English Courts to be in 
equity the owner of th^ estate. This right of the purchaser is gener- 
ally analogous to the vendor’s lien for unpaid purchase-money. In 
a case where the plaintiff had paid most of tbo purchase-money of an 


1 Hefereuco under Stamp A'cf., 1879j I. L. R., 5 Mad., 18. 

2 Nagindas Jeycliaud v. Hidalkore Nathwa, I. 1 j. 5 Bom., 470. 

3 Dinn V. Grant, 6 De G. & Sm., 401; Torrance v. Bolton, L. R., 14 Eq., 124; 

S. C., L. R., 8 Oh., 118; Weston v. Savage, 10 Ch. D., 736 j Sadashiv v. Dhakubai, 

T. L. R., 6 Bom., 450. 
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estate in New South Wales, which he then discovered to be subject 
to certain Government reservations and conditions for which the 
proper compensation could not be ascertained, Turner and Knight- Bruce, 
L. J. J., ill deciding that he was not bound to complete the purchase, 
held that he was entitled to the return of his purchase-money with 
interest at 4 } per cent., and to a lion on the estate for the amount.^ This 
lien the purchaser does not lose by tailing additional security, and it is 
enforceable against Subsequent mortgagees with notice of the payment.* 
If the purchaser taving the lien contracts for the sale of the estate to a 
third person and receives the price, and then the first contract goes off, 
such third person has a lien upon the interest which the first purchaser 
possesses.* 

The distifiction between the two cases put in this clause is not 
very clear. For the latter, where a suit for specific performance has 
been dismissed on tho ground of the vendor’s imperfect title, provision 
is also made in the Specific Belief Act.* Similarly according to 
English law the purchaser has a lien for his deposit, for all instalments of 
the purchase-money, for all sums paid under the contract as interest on 
tho purchase-money and for interest on them, and for tho costs of an 
unsuccessful action brought by the vendor against him.* 

56. Where two properties are subject to a common 

Sale of ono of two One of the properties IS sold, 

properties subject to the buver is, US asTainst the seller, in tho 

a cominou ebargo. ^ ” 

absence of a contract to the contrary, 
entitled to have the charge satisfied out of tho other 
property, so far as such property will extend. 

Commentary. 

The lule is thus expressed by Dart: — 

“If two estates, X and Y, are subject to a common c?jarge, and estate X is sold 
‘*to A, A will, as against the vendor and bis representatives, iiavo a lyrimdi, facie 
“ equity, in the absence of express agreement and whether or not ho hroj notice of 
“the charge, to throw it primarily on estate Y in exoneration of estaLo X.”® 

1 Weatmacott v. Robins, 4 De G. F. & J., 390. ' 

2 Wythes r. Lee, 3 Drew., 396; s.c., 25 L. J., Ch., }77 ; Bose t». Watson, 
10 n. L. C., 672 ; and see section 40, paragraph (2). 

3 Aberaman Iron Works v, Wickons, L. Il.J 4 Ch., p. 107. 

4 Act I of 1877, section 18 (d). , * ^ 

6 Pry on Specific Performance, 3rd ed., p. 650. 

6 Dart’s Vendors and Purchasers, 6th e^., p. 1035 ; Barnes v. Racster, 1 Y. A C, C., 
p. 401 ; Flint V. Howard, [1893] 2 Ch., 54. 

22 



170 


DlSCHAi&aJS OF INCU^£1LAKC£S. 


[CH, lU., 


It may be presumed that the buyer’s right under the section will 
similarly arise, whether or not he has notice of the charge and in that 
respect the right of marshalling hero provided will differ from that pro* 
vided for second mortgagees under section 81- According to the English 
cases, if in the case stated in the above passage cited from Dart, a third 
person afterwards buys estate Y with notice of the charge and of the 
prior sale of estate X to A, he will take subject to A’s equity, and the 
entire charge will rest primarily on estate Y. The I'ight declared by 
this section has been enforced in favour of purchasers witl^out notice of 
the common charge in cases decided before the Act came into force. ^ 

" Discharge of Incumbrance on Sale. 

57. (^) Where immoveable property suliject to any 

Provisionbj Oonrt incumbraiice, whether immediately payable 
JefwodthZ: o** fexecution 

of a decree, or out of Court, the Court 
may, if it thinks fit, on 'the application of auy party to the 
sale, direct or allow payment into Court, 

(1) in case of an annual or monthly sum charged on 

the property, or of a capital sum charged on a 
determinable interest in the property, — of such 
amount as, when invested in securities of the 
Government of India, the Court considers will 
be sufficient, by means of the interest thereof, 
to keep down or otherwise provide for that 
charge, and 

(2) in any other case of a capital sum charged on 

the property, — qf the amount sufficient to 
meet the incumbrance and any interest due 
thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be 
sufficient to meet the contijigehcy of further costs, expenses 
and interest, and any other contingency, except depreciation 

I Bi^honath v. Kisto Mohuii, 7 \V. B,,, 483; Kodh Mai v. liam Harakb, I. L. U-f 
7 All., 711 ; soo section 81 and note, 
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of investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons 
(which it shall record) thinks fit to require a larger addi- 
tional amount. 

(6) Thenreupon the Court jpay, if it thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons 
to be recorded^ in writing, thinks fit to dispense with such 
notice, deefare the property to be freed from the incum- 
brance, and make any order for conveyance, or vesting 
order, proper for giving effect to tlie sale and give directions 
for the retention and investment of the money in Court. 

(c) After notice served on the persons interested in or 
erititlcd to the money or fund in Court, the Conrt may direct 
payment or transfer thereof to the persons entitled to receive 
or give a dischat<ge for thte same, and generally may give 
directions respecting the application or distribution of tho 
capital or income thereof. 

(d) An appeal shall lio from any declaration, order or 
direction under this section as if the same were a decree. 

(r) In this section “ Court ” means (1) a High Court 
in the exercise of its ordinary or extraordinary original 
civil jurisdiction, (2) the Court of a District Judgo within 
the local limits of whose jurisdiction the property or any 
part thereof is situate, (3) any other Court which the Local 
Government may, from time, to time, by notification in tho 
official Gazette, declare to be competent to exercise tho 
jurisdiction conferred by this section. 

Oommentary. 

This section, exclusive of the last two clausetl, is taten almost word 
for word from the Conveyancing Act, 1881, section 5.‘ 
Incambranee. -word ‘iacum'brancc,’ not being specially de- 

fined in tho ’present Act, maybe supposed to bear tho meaning given 
to it in tho statute whence the section is deKved. In section '2 of that 

1 44 & 45 Vic., 0 . 41; and see Dare’s Vendors and Purchasers, 6th ed.,pp. 697( 
1318, 1816. 



172 


DISCHARGE OP INCUMBRANCES. 


[CH. Ill,, 


statute, ‘ incumbrance ’ is said to include a mortgage in fee or for a less 
estate, and a trust for securing money and a lien, and a charge of a 
portion, annuity or other capital or annual sum. It is clear from the 
language of section 101 of this Act that the word incumbrance is intended 
to include a charge. 

The power which under this^scction the Court may 'exercise in tho 

case of any sale is intended to facilitate the alienation of incumbered 

estates by relieving the land from the incumbrance^ and substituting for 

tho land another form of security. An application may be made by any 

party to the sale, i.e., by tlie vendor or purchaser in an ordinary sale out 

of Court. A question may arise as to who are parties 
Party to the 9aU, i j ii 

to a sale under a decree, whether all persons parties 

to the suit and so bound by the sale would not he parties so as to bo 

entitled to apply. A person who, though interested in the property, e.g.f 

as mortgagee is not bound by the sale, is clearly in no sense a party to it. 

The fact that the mortgage contains an agreement that the money shall 

remain for a fixed period will probably be regarded 
‘ Special reasontJ . . 

as a special reasofi for requiring a largo amount 

beyond the margin of 10 per cent., so as to secure the mortgagee his full 

interest during tho fixed period, or give him tho proper amount of damages 

on paying him off. If the mortgage is of the nature described in section 

78, the possibility of further advances might also be taken into account. 

In cases decided under the statute it has been ruled that the Court 
should follow the words of the statute strictly and, 
after directing payment into Court of the purchase- 
money and setting apart a sufficient amount to meet the claims of the 
incumbrancer, proceed to declare that thereupon any person interested 
should bo at liberty to apply in chambers for a declaration that the 
land is free from the incumbrance.' In a recent case a Hail way 
Company had undertaken to sell pome superfluous land ‘free from 
incumbrances,’ the contract however providing that if the purchaser 
should decline to waive any valid objection to the title, the Company 
might rescind the contract. The abstract of title showed that the land 
was subject to a perpetual rent-charge, the sum required to pay off which 
would greatly exceed .the purchase- money. On these facts Pearson, J. 
held that the Company was entitled to rescind the contract : and after 
observing that the statute was permissive in its language, said 

** The Brsb question is whether section 5 applies at all to a case of this kind, and 
" I am rafjher disposed to think' it does not. 1 am not asked by the vendor to make 

1 Dickon v* Dicken, 30 W. R., (London), p. SS7, and Weekly Notes (1882), p. 118. 
Boo also Patching v* Bull, 30 W« H., (London), p. 211, and 46 L. T., 227* 
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** nse of the power conferred by this section ; but I am asked by tho purchaser to 
“ say that tho vendors ought to apply to the Court to make use of that power when 
the vendors do not wish that the Court should do so. 1 think that when it is said 
“ that the Court may * direct or allow payment into Court,* the -word ‘ direct* applies 
“to a sale by the Court and tho word ‘allow* to a sale out of Court. This ront- 
“ charge is secured on the land by an Act of Parliament, and I have got great 
difficulty in saying that section 5 of tho Oonyeyancing Act applies at all to such a 
case so as to enable me to take away from tho persons who aro entitled to the ront- 
“ charge, that which the dther Act has given them, without thoir consent and indeed 
“ without any notice lo them. I should hesitate a long time before I could come 
“ to such a conclusion. But supposing that upon tho application of the vendors I 
“could declare the land free from the rent-charge, what 1 have to consider is 
“ whether, where the vendor makes no such application I ought to insist on thoir 
“doing so, when they would have to pay into Court a sum very considerably in 
“ excess of the pujwihase-money.’* ^ 

Tho section was applied by the same learned Judj^e in a case which 
arose out of the following circumstances. A excciitod a mortgage to B, 
the deed containing a clause which gave the mortgagee an option to 
purchase in case the debt was not paid on a day named. Before the 
debt fell due, A became bankrupt and a trustee was appointed who 
proceeded to sell tho mortgaged property to the plaintills. It was made 
one of the terms of tlio agreement for sale that a part of the purchase- 
money should be deposited in Court to provide against tho mortgage, 
but the money was not so deposited. Pending proceedings on tho part 
of the trustee to set aside the mortgage on the ground of fraudulent 
preference, an order was made on the application of tho plaintiffs that 
an amount sufficient to meet tho incumbrance and interest thereon 
should be paid into Court, and that tho mortgaged x>roperty should 
thereupon vest in the plaintiffs. The order was made on notice given 
to the trustee and to B,* 

Although the object of the section is not to be defoatod by the 
circumstance that the incumbrawcor cannofcbe found, 
the Court will of course in ordinary cases refuse to 
make an oraer^without notice being given to him, so that he may have 
an opportunity of proving what is due to him and what amount of 
security he may properly require in substitution for the land. No 
provision is made for the service of notice undeV this section ; for the 
provision of section 102, being restricted to notice served under Chapter 
IV., can have no application. 

1 In re Groat Northern Railway Company & SAnderson, 25 Ch. D., 7£8. 

2 Milford Haven, &c., Co. v, Movvatt, 28 Ch. D., 402. 



CHAPTER IV. 


Simple mortgage. 


Of Mortgages op Immoveable Property and Charges, 

[1] 58 . (a) A mortgag3 is the transfer of* an interest in 
“Mortgage,” Specific iinmoveable property for the pur- 

“TJr^t^agee"^ Pose of Securing the paymopt of money 
defined. advanced or to be advanced by way of 

loan, an existing or future debt, or the performance of an 
engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a 
mortgagee ; the principal money and interest of which pay- 
ment is secured for the time being are called the mortgage- 
money, and the instrument (if any) by which the transfer is 
effected is called a mortgage-deed. 

[2] (b) Where, without delivering possession of the mort- 
gaged property, the mortgagor binds him- 
self personally to pay the mortgage-money, 

and agrees, expressly or impliedly, that, in the event of 
his failing to pay according to his contract, the mortgagee 
shall have a right to cause the mortgaged property to be 
sold and the proceeds of sale to bo applied, so far as may 
be necessary, in payment of the mortgage-money, the trans- 
action is called a simple mortgage and the mortgagee a 
simple mortgagee. 

[3] Mortgugobycon- (<5) Where the mortgagor ostensibly 

ditionai sale. mortgaged property— 

on condition that on default of payment of the 
mortgage-money on a certain date the sale shall become 
absolute, or 

on condition that on such payment being made the 
sale shall become void} pr 

on condition that on such payment being made the 
buyer shall transfer the prol)erty»to the seller, 
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the transaction is called a mortgage by conditional sale 
and the mortgagee a mortgagee by conditional sale. 

(d) Where the mortgagor delivers possession of the [4] 
Usafrnotuarymort. mortgaged property to the mortgagee, and 

, authorizes him to retain such possession 
until payment of the mortgage-money, and to receive the 
rents and profits accruing from the property and to 
appropriate them in lieu of interest, or in payment of the 
mortgage-money, or partly in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called 
an usufructuary mortgage and the mortgagee an usufruc- 
tuary mortgagee. 

(e) Where the mortgagor binds himself to repay the [6] 
English mort- mortgage-money on a certain date, and 

transfers the mortgaged property abso- 
lutely to the mortgagee, but subject to a proviso that he 
will retransfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the transaction is called an 
English mortgage. 

Commentary. 

Note 1« (a) Like any other security a mortgage presupposes the 
existence of a debt, the personal liability for which is not affected by 
the mortgage except in the case where the security is taken in substitu- 
tion or accord and satisfaction. The interest conveyed to the creditor 
is a real right available to him as well against the owner as against 
subsequent pnrohasers from him. In the English mortgage and the 
mortgage by conditional sale, it is the ownership that is transferred, tlio 
transfer being accompanied by a condition. In the nsafruotuary mort- 
gage it is the right of possession and enjoyment of the nsnfrnct that 
is transferred.^ The creditor, to whom a right of entry on specific 
property is given by way of security, has an interest in the property con- 
veyed to him. It is not a mere license which as has been said, “ passetb 
no interest, nor alters or transfers property in anything, but only makes 
ail action lawful which without it ha'’ been unlewful.”* In the simph; 
^ L • 

1 See Iiidar Seu v. Naubat Singh, 1. L. Rt» 7 All., 553; Motirain Vica^ 

I* L. B., 13 Bom*, p, 100. « 

^ Thomas v. Sorrell, Vaughan, 351. 
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mortgage the interest transferred consist!^ in the right to have the 
property sold. “ The right of sale is one of the component rights of 
ownership and may be parted with separately in order thus to add 
security to a personal obligation. Whon so parted with it is a right 
of pledge which may be defined as a right in rem realizable by sale given 
*‘to a creditor by way of security accessory to a right in personam.'*^ 
The eases, in which the question is raised whether an interest has been 
transferred so as to make the instrument a mort^a^e are dealt with in 
note 2 to this section. •> 

In order that an instrument should operate as a mortgage no special 
form of words is required, but it must appear that 
mortgage. interest in specific immoveable property was 

transferred and that a security w£^ intended. The 
following cases show how a document may fail to have effect as a 
mortgage or charge, either because the property is not specifically 
described® or because operative words are wanting. Where by an 
instrument a sum of Rs. 100 was charged on land described as that 
granted to the executant by Goverhment in perpetuity,” it was held 
that the property was sufficiently identified.* On the other hand where 
the words used wore ; — “ We hypothecate as security for the amount 
our property with all the right and interests,” and the debtors simply 
described themselves as residents in a certain place, and not as owners 
of any given property to which the words could bo referred, it was held 
that they were too vague to constitute a mortgage.^ Similarly where a 
bond, after stating that tlie obligors promised to pay the amount due by 
instalments, proceeded : — If it is not so paid we will pay it with the 
whole of our property,” the words were held insufficient to create a 
clnirgo against a purchaser who had taken in good faith for value.* In 
a recent Allahabad case the following words in a registered instrument 
ro held ^uflicient to create a charge ; — “ To secure this money I pledge 
“ voluntarily and willingly my wealth and property in favour of the 
“ said banker. Whatever property, etc., belonging to me be found by 


1 noUand on .Tnrisi^mdencc, p. 152, citod in Gopal v. Farsotara, 1. L. R., 6 All., 
121, and Slieoratau Walnpal, 1. L. 11., 7 All., 258; see Sliridhar v. Atinaram, 
3. \j. 11., 7B0Tri.,i>. 45S. 

2 Soe also as to this rocpiiroment, Indian Registration Act — Act III of 1877— 
Boc tions 21, 22, and TS’ajibnlla v. /^nr.«!ir Alistri, I. L. R., 7 Cal., p. 198^^ 

V, Kanhia Lai v. l^luhanipiad, I. L. 11., 6 All., 11 ; distinguishing Dcojit v. Pitam- 
bar, 1. R., 3 All., 276 ; soo sliadi Lai v. Thakur Das, I. L. R., 12 All., 175. 

‘i Leojitv. Pitainbar, supra. 

r> llhori Dorayya v. Maddipatu, i. L. R., 3 Mad., 35 ; sec Collector of Etawali 
Drti Maharai.r I. L. K., 11 All., 102. 
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“ the said banker, that all should be available to the said banker.**^ The 
case cited below® was distinguished, and reference was made to Tadman 
V. D'Fpineuil^ in which l^rj, J., held that an instrument charging in a 
creditor’s favour all the present and future personalty of the person sign- 
ing it, operated to charge all his personal property at the date of the 
instrument, but»not after-acquired prop^erty. The case so far as it decides 
that an assignment of future-acquired property is invalid on the ground 
of vagueness, has since been over-ruled by a recent decision in tlic House 
of Lords. In JPailby v. Official Receiver, * the plaintiff sued as trustee in 
bankruptcy of one who had assigned, by way of security, to a person 
whom the defendant represented, inter alia, “ all the book debts due 
“and owing or which may during the contiuuaucc of tho security 
“ become due r^^id owing to the said mortgagor. ” In the judgment, 
which was reversed on appeal by the House of Lords, it h.ad been held 
that the assignment not being limited to book debts in respect of any 
particular business was invalid on the ground of indefiniteness, and that 
therefore it did not operate to pass the property in a debt which cam*' 
into existence after tho assignment.® On appeal it was held that, as tho 
particular debt in respect of which the suit was bi’oiight was capable 
of being identified with the subject-matter of the asHigninont, the assign- 
ment was valid and could not be defeated by tbo plaintiff. In the case 
of assignments which are thus intended to opoi*ate in tbo future “ vagne- 
“ness comes to nothing if tho property is definite at the time when tho 
“Court is asked to enforce the contract.”® In the two cases next cited 
the instrument not only was affected with the vice of uncertainty of 
description, but also wanted operative words of intention to create a 


pledge. Ill the first, ^ the creditor relied on the words: — “I promise to 
“ pay the whole principal in the month of and till 


“payment I will not transfer any property by conditional sale or mort- 
“ gage and in the second,® on a covenant by the debtor “ not to alienate 
“ the property of himself and his daughter for wliich lie was about to sue, 
“or the rest of his own property until the Joan secured by the bond was 
“paid off ; ” in^this case further, it appeared from the b^k in which the 

1 Bamaidb v. Balgobiud, I. L. R., 9 All., 158 j Baij Natii Sheo Sahoy, I. L. K., 
18 Cal., 557. 

2 Najibiilla v. Nusir Mistri, I. b. R., 7 Cal., 196. 

3 20 Ch. D., 768. 

4 13 App. Cas., 52G. * ^ 

6 18 Q. ll. I)., 25. 

6 13 App. Cag., p. 636; see note to section 6, p. 20. , 

7 Gunoo Singh v. Latafut, I. L. K., 3 Cal., 33G,. (lifetiiigui'ilnni; Rjij Kumar v. Ram 
Dntt Cbowdry, 5 Bong. L. R., 264. 

S-Najibulla Nusir Mistri, 1. L. R., 7 Cal., 196; bij< fcoe Ramsidli v, Balgobind, 

I. L. R., 9 All., 168. 
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document ^was registered, that there was no intention to charge immove* 

A debtor' 8 covenant property. These and numerous other cases go 

not to alienate does to establish the proposition that a mere covenant by 
not make a mortgage. debtor not to alienate property, without farther 

words showing an intention to pledge specific immoveable property 
does not constitute a mortgage.^ r Where, on the other hand, in addition 
to a covenant not to alienate by deed of absolute sale or mukurraree 
“ or mortgage, or ticca pottahs or receiving znr-i-peshgee,** the instru- 
ment in question contained a further clause which ran “ Should we 
make all these transactions .... the instrument relating thereto shall 
be deemed invalid and as executed in favour of nominal parties for the 
“ payment of the money secured by these lands,” it was held that there 
was a simple mortgage.* Where the intention of creatiog a security is 
established as by the following instrument 

Wo, A and IJ, do hereby declare that wo have mortgaged a house situate . . . • 
** in lidu of Us, 800 to 0 and D for two years .... that we agree tljat we shall pay 
the aforesaid sum in a period of two years to the mortgagee and get the thing 
mortgaged rodeemod : that if wo fail to pay the moi’tgage-umoiint within the period 
*• of two years the mortgagee shall bo at liberty to recover the mortgagc-auiouat in 
“any way ho pleases,** 

tbo security is not to be regarded as exhausted on the expiration of the 
time fixed. “ Here,” said Stuart, 0. J., in a suit brought by the mortgagee 
after more than two years on the above instrument, “ we have a simple 
“ mortgage, which undoubtedly secured the property to the mortgagee 
“ until his debt was paid, tlie two years' condition being merely in the 
“ nature of a contingent promise or expectation of releasing the property 
“ by payment of the debt within that time, and not otherwise limiting 
“ the plaintiff's right under his security.”* 

According to the Stamp Act, in which ‘ mortgage ' is described in 


Gases un der Sta mp 
Act, 1879. 


similar terms,* there must bo a transfer of a right 
over speci&od property, moveable or immoveable. 


1 Bhiipal V. Jag Ram, T. L. B., 2 Alb, 449; Gunoo Singh v. Lalafiit, I. L. R., 
3 Cal„ 330; Sheikh Nosibulla v. Sheikh Nasei') 8 Cal. Rep., 454, aud.^.aaes above cited. 

2 Raj Kumar v. Ram Dutt Chowdry, 5 Bong. L. B., 204 ; Lala Ramdhaii v. 
Janessar, 6 Bong. L. R., App., 14 ; Surju v. Bbawani, I. L. R., 2, All., 481. 

3 Phal Kuar v. Mnrli Dliar, I. L. R., 2 All., p. 631. 

4 “ Mortgage deed ** includes every instrument whereby, for the purpose of 
securing money advanced or to be advanced by way of loan or an existing or future 
debt, or the performance of an eng.agorjcnt, one person transfers, or creates, to or 
in favour of another a right over specified property. (Section 4 (13), Act I of 1879.) 
In tho Schedule to the Act, for the purpose of assossing the stamp duty*a distinction 
is made between the oase when at the time of execution possession is given or agreed 
to be then given and the case in which possession is neither given nor promised : on 
this distinction see Anonymous Case, I: L. B., 13 Cal., 274 ; Hinganghat Mill Co. v. 
Rckchand, 1. L. B„ 8 Bom., 310. 
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In consideration of advances made, a planter assigned to the Agra Bank 
his then growing crop of coffee on trust to sell and to apply the proceeds 
in payment of the advances ; it was further stipulated that the planter 
should remain in possession, prepare the crop, and deliver it to the 
Bank. Tho Madras High Court assuming, but not deciding, that this 
instrument cre^ybed an interest in moveable property, held it to be a 
mortgage and not a more hypothecafion.^ Tho same Court also re- 
garded as a mortgage a document executed by a salt contractor to tiie 
Secretary of §tate, in which it was recited that the contractor had 
lodged in the treasury of tho salt office Government promissory notes 
as security for the due performance of his contract, and it was witnessed 
that upon the completion of the contract to the satisfaction of the 
Deputy Commissioner he would cause the notes to bo delivered up to the 
contractor.* When there is a pledge of goods effected by delivery of 
them to the creditor, it is difficult to understand how a document sucii 
as the above, merely recording the fact and the terms on which the 
pledge has been made, can be treated as transfer. Such a document is 
not a bill of sale within the English bills of sale Acts.* 

A mortgage may be embodied in two instruments, the one purporting 
to be an absolute sale, the other declaring tho sale to 
moHgage!^^ conditional or giving the apparent vendor a right 

to redeem.* Although the Evidence Act precludes 
the admission of oral evidence for the purpose of contradicting, varying, 
adding to or subtracting from the terms of any written contract, grant, 
or disposition of property,® it is competent to tho Court to admit evidence 
of the conduct of the parties to show that a transaction, ostensibly on tho 
face of the instrument a sale, was in fact entered into as a mortgage and 
not as a sale. Tho principle on which such evidence is admitted is thus 
stated in a case ® where the Statute of Frauds was in question : — 

“The principle of the Court is that'tlio Statute of Frauds was not made to 
** cover fraud. If tho real agreement in ihis case was that as between the 
“and Wright the transaction should boa mortgage- transaction, it is in tho eye of 
** the Court a fraud to insist on the convoyanco as boiug absolute, and parol cvidonco 

1 Beference under Stamp Act, I. L. R., 8 Mad., 104. 

2 Reference under Stamp Act, I. L. R., 11 Mad., 39. 

8 JFc parte Hubbard, 17 Q. B. D., 690 ; see too ^ewlove v. Shrewsbury, 21 Q. Tl* 
B.i 41 ; compare Meek v. Bayliss, 31 L. J., Ohs, 448 and cases in note 2, section 69. 

4 Kakerlaftoody v. Yntsavoy, 2 Moo« 1. 1 ; Ram Saran v. Amirta, 1. L. R., 

8 All., 369. 

5 Evidence Act, section 92. ^ 

6 Linoohi v. Wright, 4 Be G. A J.» 16, .cited in Rakken v, Alngappudayan, 
t. h. R*. 16 Mad., p. 82. 
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“ must be admissible to prove the fraud. A-ssuming the agreement proved, the 
“ principle of the old cases as to mortgages seems to me to be directly applicable; 
“ there is an absolute conveyance when it was agreed there should be a mortgage, 
“ and the conveyance is insisted upon in fraud of the agreement.” 

Acting on this principle, the High Court of Bombay in a case where the 
plaintiiS sued in ejectment on the strength of an instrumenh of sale 
executed by the defendants, ana the defendants asserted that it was 
agreed between the parties that the property should be treated as 
security for an advance and that tho plaintiff should re-epnvey it when- 
ever the debt should be discharged, dismissed the suit on finding that 
the oral agreement was proved partly by direct oral evidence and partly 
by the conduct of the plaintiff which was consistent with the character 
of a mortgagee, but inconsistent with that of a purchase^. The learned 
Judge who tried tho case had found that the so-called purchase-money 
was far below the value of the estate, that for two years after the con- 
veyance tlio defendants remained in possession not as tenants, but as 
owners, and that although the plaintiff was ultimately put in possession 
of a portion of the lands, this was done In consequence of an adjustment 
of accounts and a fresh arrangement between the parties for the repay- 
ment of the balance. Tho rule laid down was — 

** That a party, whotlior plaiuiifT or dofendant, who sets up a contemporaneous 
** oral agiH'ouKMit as showing that an apparent sale was a mortgage, shall not be per- 
“ mitted to start his caso by offering direct parol evidence of such oral agreement; 
“ but if it appear clearly and unmistakably from tho conduct of the parties that 
“ the traiiBjiotion hiv* been treated as n mortgage, the Court will give effect to it as a 
mortgage and not as a sale and thoreupun if it bo necessary to ascertain what 
‘‘were tho terms of tho mortgage, tho Court Avill for that purpose allow parol 
“ evidence to bo given of the original oral agreement.”^ 

This decision has been followed in Calcutta,* where also a similar con- 
clusion had previously been arrived at by a Full Bench of the High Court 
in a case decided independently of tho Evidence Act.* What was relied 
on in these two Bengal cases to show that a mortgage was really intended 
was, as in tho Bombay case, the circumstance that possj^ssion was not 
given to the purchaser at the time of tho sale and that the consideration 
mentioned in the instrument was small as compared with the selling 
value of tho property. Conduct on tho part of an ostensible vendee 
showing that he intended and understood a deHto be due from the other 


j. Bakdu V. Govinda, I. L. E., 4 Bom., p. 609, 

2 ITera Chunder Kally Cburu, I. L. 11., 9 Cal., 528. See however judgment of 
l^Uttusami Ayyar, J., in Rakkcii v. Aingappiidiiyau, I. L. R., 10 Mad., p. 83. 

3 Kashi Nath v, Chandi Charau, Bcug. L. R., Sup. V^ol., 383« 
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party may also serv'e to prove that a security aud not a snio was 
intended, ^ 

It may be added that as the relief which a party lias one 

who has defrauded him is generally not available to liini aguinr t a pur- 
chaser in good faith without notice, so the rule now uiuioi* diseussiou 
does not apply ns ngainst “ an innocent purchaser without notice of the 
“ existence of the mortgage who merely buys from a person who was in 
“ possession of the^titlle-deeds and was ostensible owner of the property/'* 

Contract* for sale with a condition for re-purchase by the vendor 
SaUwUhrondition for pre-emption on cei tain terms 

for ^ e-purchase dis- have io bo distinguished from mortgages. Such 
Unguxshed. transactions are not affected by the rules applicable 

to mortgages, jud there is no right of redemption. Frimd facie an 
“ absolute conveyance, containing nothing to show that the relation 
“ of creditor and debtor is to exist between the parties, docs not 
“ cease to be an absolute conveyance and become a mortgage merely 
“because the vendor stipulates that he shall have a right to re-i)ur- 
“ chase.”* A transaction, hov^ever, which is in form a. sale with a 
condition for re-purchase, may be shown to have been iu tlie intention of 
the parties a mortgage, oral evidence of facts indicatiiig such intention 
being admissible.* It is a question of the intention of the parties, as 
exhibited in the terms of the instrument or instruments and in the other 
circumstances of the transaction. It may be shown, for instance, by tho 
conduct of the apparent vendee in treating tlie consideration-money as 
a continuing debt due to him that the deed was intended as a mcro 
security.® The existence or non-existcnco of a power in the vendee to 
recover the sum, named as the price of tho re-purchase, is an important 


1 Govirda v. Jeslia, T. L, R., 7 Born., 73. 

2 Kashi Nath v. HurBihur, I. L. R., 9 Cal., 898 ; Rakken v. Alagappuda^’an, 
I. L. R., 16 Mad., 80. 

3 Alderson v. Whito, 2 De G. & J., 105, cited in Bhagwan RaTiai v. B^agw.vn 
Din, I. L, R., 12 All., 301; which latter caso is distinguiahod in IJalkjjslma Das r. 
Lcgge, I. L. R„ 19 All,, 434; sco Raui Din v. ilaug Lab I- h, K., 17 All., 451. 
Manchester, &c., Railway Co. v. North Central Waggon Qo., 13 App. (^as., 568. 

4 Kader Moidin v. Nopean, I. L. R., 21 Cal., 882; Preonath v. Madhu Sudlian, 
i. L. R., 25 Cal., 603 ; Kakerlapoody v. Vntsavoy, 2 Moo. I A., 1 ; Mutiy liol Seal v. 
Annnndo Clyindcr, 5 Moo. I. A., 72; Rajah Lg^kshmi v. Krishna Chujiali, 7 Mad, 
n. 0., 6; Shaw V. Jeffery, 14 Moo. P. C., 432; ^Janchesfcer, &c., Railway Co. v. 
North Central Waggon Co., 13 App. Cas., pp. 657, 508; Barton v, fisKik of New 
South Wales, 15 App. Cases, 379, 

0 Govinda v. Jesha, I. L. R., 7 Bom., 73'; Patel Kamehod v. Bhikabhai, 1. L. R., 
1' Dom.i 704; Tasudeo v. Bhan, ib., 628; Bapn v, Bhavani, I. L. B., 22 BAzn., 247. 
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test to discover whether a sale or a mere security was intended. In 
the absence of such power to compel repayment there is no mutuality 
and the right to a re-conveyance is a mere privilege.^ Other indications 
of intention may bo found in the fact that interest is or is not charged 
on the purchaser’s money, and the purchase-money is equal to or far 
short of the value of the property. If provision is made ^or interest and 
the sum paid falls materially short of the value of the property, the 
inference that a mortgage was intended becomes strong. In a Madras 
case where an insbrumont called muddatakriyam was under ^consideration, 
of which the material words were as follows : — 

“ As I have conveyed to yon as ealo for Rs. 6,000 these lands, they are given 
“you Tor absolute sale; in the event of my paying you the principal Rs. 6,000 within 
“ six months from this date, you must give me back the said lands ; in the event of 
“our nob being able to pay according to the said stipulation, you should hereditarily 
** enjoy the produce of tho said lands yourself paying assessment, reckoning this 
“ sale-money to bo a pure sale/* 

it was held that the instrument was in its natural construction a sale 
witli liberty to re-puroliase, and that thirty years* possession by the 
defendants, as also the fact that there was do remedy for the vendoi**a 
money and no interest was charged upon it, were circumstances pointing 
to the same conclusion.® So in a recent Bombay case where in 
consideration of a debt of Us. 150 the plaintiff had executed in favour 
of tho defendant an instrument under which tho defendant was to 
hold for twenty years and then restore the laud to tho plaintiff free 
from all claims, it was held that the transaction was not a mortgage 
because there was no stipulation for interest and no agreement to pay 
the Rs. 150.* In an Allahabad ease the document in question was to 
the following effect. It first recited an absolute sale to the executant, 
Ram Saran, and then declared that Ram Saran agreed that the vendors 
might within a term of ten years pay the sale-consideration, the deed of 
sale being in that co£^q cancelled ; that in the event of the whole sum 
not being paid, any one of the vendors paying his quota of the sale- 
consideration, the sale of his share should bo invalid ^ a?ad that if the 
sale-consideration were not paid, and he, Ram Saran, should have to 
foreclose, he should be entitled to realise his costs from the vendors 
personally, &c. On the strength of this reference to redemption, the 

1 Bart’s Vendors and Purebasers, 6tb ed., p. 925 ; Subhabbat «. Vasudevbhat, 
!• li. E., 2 Bom.j 113 ; Situl Pursbad v. Tmchmi, 1. L. 11., 10 Cab, 30; Ayyavayyar v, 
Babimonsa, I. L. B., 14 Mad., 171* 

2 Bajab Laksbmi Krishna Bbupati, 7 Mad. H, C., 6; see also Situl Pursbad 
Luchmi, I. L. B., 10 Cab, 30; s.c., L. B., 10 1. A., 120. 

S Abdulbbai v* Kashi, I. L, B., 11 Bom., 462. 
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majoritv of the Court held that the transaction amonnted to a mort. 
gage. But Stuart, C.J., considered that the document being a mere 
declaration by the mortgagee could mot have the effect of reserving to 
the mortgagor a right of redemption. ‘ 

If the vendor of property stipulates for its re-conveyance, to him on 
certain terms, he must, in order to entitle himself to the re-couveyaiice, 
act up to those terms strictly,* for the right of redemption is regarded 
as a privilege. Thus'where a time is fixed for payment of the purchase- 
money, the mpney must be paid within that time unless there is a 
waiver by the party entitled to receive, but if the amount to be paid 
depends upon an account to be rendered by that party there is no 
default on the other side until the account has been rendered.* 

In case# wjjiere the transaction takes the form of a lease or an 

assignment of a term, the question whether a 

Certain leatea dia- mortffaere was intended has to be determined in the 
anguished & ^ r • -j-i 

same way as when the same question arjses with 

regard to an instrument which is on its face a sale with a condition for 

re-purchaae. It may be shown that the object of granting the lease or 

term was to give a security for a debt owing by the ostensible lessor, 

and that the transaction in fact intended was in the nature of a 

usufructuary mortgage.* “ Zur-i-peshgi leases or leases granted on a 

“ sum of money being advanced are on the same footing as pure usafruc- 

“ tiiary mortgages and are dealt with as such, but this is only when 

“there is a power of redemption reserved to the lessor cither expressly 

“or impliedly.”* If there is no term mentioned, the party entitled as 

mortgagor has, on showing that a mortgage was intended, the right to 

recover as soon as the principal debt and interest have been paid off by 

the usufruct.® ‘ If a term is fixed with the intention that tho mortgagor 

shall not redeem before its expiry, the mortgagee is entitled to retain 

possession till it has expired.^ In Madras case the defendant, having 

1 Bam Saran v. Amirta, I. L, E., 8 All., ^09, 370. 

2 Dart’s Vendors and Purchasers, 6th ed., pp. 240, 926 ; Ohidambara Maniklta, 

1 Mad. H. C., pp. 63,65; Gurusamy «. Swaniinadha, 2 Mad. U. C., 460; Situi 
Fnrshad v. Lnohmi, 1. L. B., 10 Cal., <10, ^ 

8 Ponsford v. Hankey, 2 Giff., 604. 

4 For instances see Kamala Naicken v. Pitchacootty, 10 Moo. I. A., 386; Dorappa 
o. Knndaknri, 3 Mad. H. C., 363; Nellaya Vafiyath v. Vadaksipat Munakel, I. L B., 
8 Mad., 382, wdere question was whether a kaiiam was^a mortgage or not. 

5 Cited in Basant Lai v. Tapeshri Kai, I. L. fl!, 3 All., p. 4; and SOe Gopal 
Sitaram v. Desai, I. L. B., 6 Bom., 676. 

6 Lala Doul Narain v. Run jit Singh, 1 Cal. L. B., 266. 

7 See post section 60, note 1. 



184 


81HPLS MOBTOAGE. 


[CH, IV., 

advanced Rs. 1,400 to the plaintiff, was, by way of security, put in 
possession of the plaintiff’s premises for eight years- The whole rent 
was arranged to bo Rs. 16-12, and of it the defendant was to retain 
Rb. 14 in satisfaction of his claim and to pay the rest, viz., Rs. 2-12 to 
the plaintiff. It was held that the question whether the plaintiff could 
recover this sum, which the defendant had discontinued paying in 
consequence of the destruction o/ the premises by fire, must be decided 
on tlie footing that the parties were mortgagor and mortgagee and not 
landlord and tenant.*- « 

Not 6 2* (&) In a simple mortgage under the Act the specific 

o. , , characteristics are the personal obligation to pay 

the mortgage- money and the power, express or 

implied, to cause the mortgaged property to be sole, through the 

intervention of the Court. There is no transfer of ownership.® 

% 

It may be compared with hypotheca as known to Roman law, of 
which it has been said that “ it is a contract whereby one party grants 
“ to another a real right on his property as security for a debt contract- 
“ed. . . The principal difference between piflfwws (pledge) and 
consists in the actual possession remaining with the debtor— a parti- 
cular object is subjected or obligated to another as security for the 
“ debt ; bonce it follows that that especial thing is more particularly 
“ liable than anytViiiig else belonging to the debtor, and differs from a 
“ hypotheca in name only — ono having, so far as the remedy by action 
“is ooneoriied, no advantage over the other. . . In hypotheca the 

“dominion or legal estate passes to the creditor, but the usufruct or use 
“remains with tlie debtor.”* 

The name ‘ simple mortgage* has been generally applied to 
transactions in which the borrower, binding himself personally for the 
repayment of the loan, pledges his land as a collateral security. It is 
known under varioics vernacular terms, e.y., drish^a bmidhaca,* in the 
Bombay Presidency nazar or taran-gahan,^ in Madras idic adamanam. 
Speaking of such mortgages in 1876 Turner, J., observed.-^--** It comprises 

1 Venkaiei^h-wara v. K(5s;iva, T. L. K., 2 Mail., 1S7. 

2 i'a])ainnia J>ao i>. Bainachauclra Baja, I. L. B., 10 Mad , 252. 

3 Colquboun’s Boman Civil Law, § 464. 

4 Sco 1 Strange’s Hindn Law, p. 289, Bamrasami v. Mnttuknniarapi^a, I. L. B., 
10 Mad., p. 516 i of tlio two instruments in Vonknia r. Parvati, 1 Mad. H. 0., 460, tV.o 
first is rather a mortgage by way of conditional sale, the second may possibly be 
regaided as a drit,hia bandhaca. 

6 Onkar v. Govardhau, 1, L. tt., 14 Bom., p. 577 ; Datto v. Yithu, I. L. B., tO 
Bom., 418. 
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“ two contracts, a personal obligation on the part of the mortgagor to pay 
“ the debt, and a contract empowering the mortgagee to have reconrse 
to the property pledged as a collateral security. The pledge does not 
directly confer on the mortgagee the power of sale. In order to make 
“this security available he must obtain an order of a Civil Court 
“directing a sale/* ^ Numerous specimens of such mortgages maybe 
found in the reported cases.* Sometiines there is an express provision 
that the debt may b& recovered by suit, but such a clause is not indis- 
pensable and* may be implied from the context and so where the 
terms of the instrument provided that if the borrower should fail to 
pay, he should, without objection taken, cause the settlement to bo made 
with the lender, the Privy Council treated the transaction as a simple 
mortgage.* T^i the cases above-cited the distinction drawn by the 
present Act between a mortgage and a charge was not recognized.^ 

In the Madras Presidency securities of this*kind have long been 

recognized, being commonly known as hypotheca- 

^adras hypothe- tions. With reference to .a case in which the instru- 
cutiofi* ^ 

ment declared that on failing to pay the ii mount 
“ within the said term, we will sell the land to you for tlio said amount, 
* present a razinama and have the patta transferred,” Holloway, J., held 
that the contract was one of hypothecation giving an interest in immove- 
able property within the meaning of clause 12 of section 1 of the Limita- 
tion Act of 1859.® That interest, although not accompanied by any 
right to possession, is available as security for tho satisfaction of the 
debt against even a purcliaser in good faith without notice.^ Tho 
holder of a hypothecation-bond has his remedy, as well personally 


1 Khiib Ohundv. Kalian, I. L. B., 1 All., p. 244; Papamma Rao v. Barna* 
cTiandra llao, 1. L. B., 19 Mad., 249. 

2 Phnl Kuar v. Mnrli Dliar, I. L. R, 2 All., p. 528 ; Badri v. Banlat, I. L. B,, 

3 All., p. 707; Piari v^jpiiiali, ih,, p. 857 ; Bam Din v. Kor5:a, I. L. R., 7 All., p. C04; 
Lachmipat v. Mirza Khairat Ali, 4 Bong. L. B., P. B., 18 ; Onkar v. Govardlian, I. D. B., 
14 Bom., 677. 

3 See Motiram v. Vital, I. D. IS Bom., p. 92; Kishan Lai v. Ganga Bam, 
I. L. R., 13 All., p. 47. 

4 Gokuldaas v. Kriparam, 13 Bong. L. B., 205. 

6 Girwar Singh u. Tliakur Narain, f. L. B., 14 Cal., 739; Ram Din v. Kalka, 
supra. • 

6 Chfettf Gaundan v. Simdaram, 2 Mad. 11*. 0., 64 ; see Vellaya u. Moortliy, 

4 Mad. II. C., 174. 

7 Kadarsa*. Ramiah, 2 Mad. H. C., 108; QoUa Chinna v. Kali, 4 Mad. TT. C., 
434; Sadagopa v. Ruchna, 5 Mad. H. 0., 457 ; Cooliug v. Saravana, I. L.R., 12 Mail., 
69; see however Kishan Lai v. Ganga Ram, 1. L. E., 13 A II., 28. 

24 
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against the debtor as by suit for sale of the hypothecated property, and 
be may pursue both remedies in one suit.^ 

In Bombay it has been held in conformity with the general 
doctrine, 2 until recently there maintained, that as 
Bombay cates, against subsequent mortgagees or purchasers taking 

without notice, a mere mortgage without possession cl^es not give a 
good title. According to this vie^/ a subsequent incumbrancer is only 
affected by a prior mortgage if it be shown that he had notice of the 
moj'tgage, or, what is there regarded as equivalent to ‘notice, that there 
was registration of the mortgage or possession under it. The limita- 
tions upon and exceptions to this rule are stated in the judgment in 
Lakshmandas v. Dasrat,* The most important exception is in favour of 
ean moitgMgos in Gujarat, such mori gages being valid without posses- 
sion and inilt*()ondently of notice.* Another exception is in favour of 
the second moj tgjtgee gf property in the possession of a prior mortgagee.® 
The rule does not apply when the person claiming in competition with 
the prior moi*tgageo is the mortg.agor himself or a volunteer claiming 
under him ;• nor does it upjdy as agaiivjt a purchaser at a Court sale, 
for such purchaser can take only tliat wliich tho judgment-debtor could 
honestly dispose of nor does the rule hold good as between the mort- 
gagee and trespassers on the mortgaged property. It is competent to 
him without having tak(n\ possession to sue such persons for possession.* 
In most of the cases cited above tho instrument contained a clause 
empowering the lender to bring tlio mortgaged pro- 
perty to sale. In the absence of such a clause the 
question arises whether the instrument can be said to bo a mortgage 


Power of sale* 


1 Annaswami v. Narraiyan, 1 Mad. IT, C., 11 A; Muni ileddi v. Venkata, 3 Mad. 

H. 0., p. 243, BO in Alltvliakad per Turner, J., Khub Chund v. Kalian, I. L, Ji., 1 AIL, 
244. 

2 See ante pp. 30, KO: 

3 I. L. R., 0 Bom., 176; soo Dhondo B.dkrishna v, Raoji, 1. L. R., 20 Bom., 290; 

Lalubhai v. Bai Anirit, I. L. R., 2 Bom., 299. ^ 

4 Ranehoddas v. Raueboddas, 1. L. R., 1 Bom., 581; Parmaya v. Sonde Sbrini- 
vaaapa, 1. L. R., 4 Bom., 459. 

5 LaUiblmi v. Bai Ainirfc', supra; Kacim Bayaj? w. Kaohoba, 10 Bom. H. 0., 491. 

6 J i valid as V. Fr.aiuji, 7 Bom. H. 0., (O. C.), 45, where tho cases are elabor.ately 
reviewed ; Ohintaman v. Sliivram, 9 Bom.- II. C., 304. 

7 Sobbajjccliaiid v. Bhaiclumd, II L. R., G Bom., 103; Bapnji v. Satyabliamabai, 
tt., 493 ; Magunlal v, Sbakra, I. L, R., 22 Bom., 915 ; for form common in Kauara, see 
Veukatosh v. Narayau, I. L. R., 16 Bom., 184; Parmaya v. Sonde Shrinivasapa, 

I. L, R., 4 Bom., 459. 

8 Krialmaji Goviud, 9 Bom. H. O., 276. 
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within the Tncaning of the Act. The following ai'© specimens of Hiis 
kiiitl of secui'ity. In Sheoratan v. MaliLpal^ the material part of the 
instrument was as follows: — “ We promise and agree to pay this sum, 
“principal, together with interest at 2 per (3oiit. per mensem, on the 8rd 
“May, 1882: we shall pay in full the principal together with interest 
“ at the aforosaitl rate; to secure this money we have mortgaged (ni/m) 
“and hypothecated (^viastagraJc) a, 5 gandas share out of a 10 gandas 
“share in each of^tho manzas Barigaon and Malhipur, with this condi- 
“ tion that so ♦ong as the princi[)al amount with interest is not paid to 
“the aforesaid bankers, the hypothecated share shall not bo sold or 
“ mortgaged to any one, and if we do so, such act shall be invalid ; we 
“ have therefore executed this hypothecation- bond that it may be of use 
“ wlicn needcd.4* In KisJian Lai v. Ganga Eam,^ the instrument was 
substantially in the same foi m, as also apparenily in the earlier case of 
Gopal V. Parsoiam Das.^ Another common form of instrument is given 
in Khemji v. Rama,^ and was the subject of discusissioii in that case and 
in Girwar Singh v. Thahnr Narain.^ It is as follows : — 

“Bond for debt, dated tlio 30th otShadrapad Vadya in the ShaJee year 1788 (8th 
()otobor 1866). On tliia day this bond is given in writing fco tlio creditor Bajeshri 
Khinji Bbagvandaa Giijju’, mortgagee Ichot of village Karjani by tho debtor Arjmiji 
Naik bin Tataji Naik Kliot. 1 owo yoa Ks. A4>, The niortgago-bond for llie same is 
of the S/ia/jc year 1783 (1861-02 A.l).) ; five mannds of rice are to bo given as interest 
for the same every year. X have received credit for the rice already paid, and, as to 
the balance of rico due, T agree to pay you alump suui of Ks. 19 as the price thereof. 
The interest for the same is to run at one per cent. I will pay the principal and 
interest on making an accoant thereof until payment. Thei’o is a mortgage-bond 
for Rs. 41 whereby certain land is mortgaged to you. Tlio said land stands also 
security for this amount (Rs. 19). When I will com© to pay the amount of the bond 
of the Shake year 1783(1801-62 A.D.) X will pay tho amount of both bonds on making 
an account, and I will redeem the property mortgaged in Shake 1783 (1861-02 A.D.). 
The time fixed for the payment of tho ambunt of this bond is two years. If I give 
tho amount before the time (fixed), you are to receive tho same* As to the amount 
of Rs. 44, due on the bond of tho Shake year 1783 (1861-62 A.D.), the intorost thoroof 
has been paid off up to the 1st of April, i86t>. This bond I have of my free will and 
pleasure duly given in writing.*’ 

Similar to this last form is the instrument in Bangasami v. Mutin’^ 
kumarappa.^ “ Deed of hypothecation of. . . ^ Having pledged to you 

1 I. L. R., 7 Alb, 258. 

2 I. L. R., 13 All., 28* 

8 I. L. R., 5 All., 121. 

4 I* L. R., 10 Bom., 621 ; and Tukaram v, Khandoji, 6 Bom. H. 0., (p. 0.}, lS4j 
see the similar form in Yenkatesh v, Narayan, I. Jb. R., 15 Boin.| 184« 

6 I. L. R., 14 Cal., 730. 

6 1. L. R.» 10 Mad*, 611« 
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“ this day the hottse. . . the amount is Rs. 99-12. • • we hind 
“ourselves to pay the said Rs. 99-12 together with interest at one per 
“ cent, per mensem within seven years from the date and take back the 
“ hypofcheoafcion-bond.” Apparently the instrument in Aliha v- Nanu^ 
was similar. It has been held in Bombay that an instrument under 
which the mortgagor retains possession in the first instance and cove- 
nants to pay interest yearly dui^ing the term of the mortgage, and bn 
default to deliver the property into the possession of the mortgagee, is 
nob a usufructuary but a simple mortgage.* ‘ ^ 

Notwithstanding various decisions to the contrary,* there can be 
little doubt that for all purposes of this Act the common form of security, 
known as hypothecation, is a simple mortgage, and the holder is a 
mortgagee, although the only right that he has over^the land is the 
right to have it sold through the -intervention of the Court.* The con- 
trary view according to which there is no mortgage, unless there is a 
transfer of ownership, a right of entry, or a power of sale out of Court, 
is not admissible, sinco it would in effect exclude from the definition of 
mortgage a largo class of instruments! > regarded and desciibed by the 
people and the Courts as mortgages,® 

Apart from limitation the question whether an instrument amounts 
to a mortgage or a charge only is of no groat importance with reference 
to the right and liabilities arising out of it, for by section 100 tbe holder 
of a charge and the simple mortgagee are put on much the same footing 
(seo note to section 100), and the Ma*! ras Judges while holding that hypo- 
thecation and mortgage were not synonymous in reference to limitation, 
did not deny that hypothecation gave tlio creditor a right available 
against subsequent purchasers from the debloj*.® 

In several of the cases above cited tho question actually decided 
was one of limitation, turning on tho construction 
Lvmxtaiion. article 132 and article 147 of tho schedule to 

the Limitation Act.'* Jn Calcutta it has been consistently held that tho 
suit for sale which may be brought by the holder of a simple mortgage 


1 I. L. R., 9 Mad., 218. 

2 Yaslivant v* Vithal, I. L. E., 21 Bom., 267. 

3 Per Muttusami Ayyar, J., in Rangaaami v. Muttnknmarappa, I. L. R., lO Mad«, 
609 ; per Bird wood, J., in Khemji v. Rama, I. L. R., 10 Bom., 519 ; per Petheram, 0. J., 
in Sheoratou v, Mahipal, 1. L. R., 7 All.,*' 26G ; Kishan Lai v, Ganga Ram, I. L. R., 
13 All., 28. 

4 Kii^ban Lai Ganga Ram,i l. L. R., 13 All., 28 ; Batto v. Yithu, I. L. R., 20 Bom*, 
408 $ Papamma Rao v. Ramacliaxi^^'^ I. L. R*, 19 Mad., 240. 

5 Motirato v. Vitai, I. L. R., 13 Bo.m., 97. 

Q Sco a7ite p. 186. 
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or hypothecation is governed by article 132, being a suit “ to enforce 
l^aymont of money charged upon immoveable property.”^ In Bombay 
the opposite view has been maintained,® as also in Allahabad.® In 
both Courts it has been held that article 147 applies, although tho 
instrument sued on is merely an instrument of hypothecation or simple 
mortgage. In the Madras cases with one exception the decision has 
been in favour of tho application of aHiclo 132. In some of the cases 
this result was arrived at by holding that a hypothecation executed 
before this Act came into force could nut be treated as a mortgage so as 
to make article 1 47 applicable. In those cases it was practical 13 ^ assumed 
that with a similar instrument executed after the 1st July 1882 article 
147 would have to be associated.** On the otlier hand in a recent Full 
Bench case, it', l^as been hold that, althongli the instrument may he an 
instrument of mortgage, article 147 does not apply, unless the suit is tho 
ordinary foreclosure suit as known in tlic English Courts. In so holding 
the Court has followed Girwar Si7igh\s case. It is pointed out that the 
introduction of article 147 was owing to the want of any article in the Act 
of 1871 appropriate to such a sait; since it cannot be said to be a suit 
for money falling within the terras of article 132, and it cannot be 
supposed that the Legislature intended to conido in one article two such 
different suits as the suit for sale and tho suit for foreclosure in Avhich 
sale may be decreed for the benefit of the mortgagor if ho does not 
choose to redeem.’ 

H^oto 3. (c) The form of security described as mortgage by con- 
ditional sale, has long been of common use in this 
tional^saU^^ country. It is known in Bengal as katkahala or 6 ?/e- 
hil-wufa,^ in Madras an 7/iuddatakriyam,'^ in Malabar 
as peruartham^ and in Bombay as gahan lahau.^ It may take the form 

1 Girwar Singh v. Thaknr Narayan,^!. L. R., 14 G:i1., 733. 

2 Datto V. Vithu, I. L. R., 20 Bom., 40S, whero all tlie cases are reviewed and 
Khemji v, Kama, I. L. E., 10 Bom., 5iy, is ovoi-ruled. 

3 Shib Lai Ganga Prasad, 1. L. 11,, C All., 551 j Sliooratau r. Mahipal, I. L. E., 
7 All., 258. 

4 Aliba v. Nann, 1. Lt E., 9 Mad., 218 ; liaDgasami v. Mutbuknmarappa, 1. L. B., 
10 Mad., 511. 

5 Eamaohandra v. Modhii, I. L. E., 21 Mad., 326 ; Perianna v. Muthuvira, I. L. E., 
21 Mad., 139. 

6 Gokiildass v. Eriparam, 13 Beng* E., 205 ; Ali Ahmad v. EahmatoUahj 

1. L. E., 14 195. 

7 See form in Lakshmi v, Krishna, 7 Mad. H. G«, p. 0. 

8 Shekari Varma Valia v. Mangalom Amugar, I. L. E., I Mad., 67. * 

9 See forms in Eamji v. Cliinto, 1 Bom. If. (A. C.), x>. 201; Bapnji v, Sona- 
varaji, I. L. E., 2 Bom., p. 253. For the Hi’orDi of morigago without/ x>osst‘Ssion 
common in Eanara, see Voukatesh v. Narayau, I. L> B., 15 Bom., p, 184. 
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of a morfcgafye in tlie first instance wiiL a condition for sale on default, or 
of a sale witli a counter-agreement for a resale. While it may or may 
not bo accompanied by possession, the essential characteristic of it, 
according lo what may bo styled the common law of India, is that on 
breach of the condition the transaction is closed and becomes one of 
absolute sale without any further act of the parties ©r accountability 
between tliem.^ On the part of^he mortgagee no proceeding to effect a 
foreclosure was necessary. On the part of the mortgagor there was no 
]‘ight to aTi <jxiension of the time within which it was stipulated that he 
should 23erform the condition. In other words, there was no equity of 
redemption recognised in the case of such security, any more than there 
was in the case of a sale with a condition for repurchase, where no 
security is intended.^ Tho maxim ‘ once a mortgage always a mort- 
gage ’ is no more part of the common law of this country than it is of 
that of liJngland. 

In Bengal this stato of tho law was altered, so far as mortgages in 

lic^aalBegnlation,,. concerned, by the Regulations I of 

1798 and XVII of d806, whereby a modification of 
iho strict rights given by the contract analogous to, though by no means 
identical with, that which Courts of equity have long imposed on mort- 
gages in hlngland, was effected.® It is only by tho present Act that these 
Jlogulations are repealed. In Madras and Bombay, on the other hand, 
1 hero was no such legislation. But in both Presidencies it happened that 
by a course of decisions founded on English notions of equity, judicial 
siinoiion was given to a practice which assimilated the law relating to 
inorigagos by way of conditional sale to that administered by the Court 
of Chancery. 

1 11 Madras these decisions began with the year 1858, and, though 
_ , tho principle of thorn was disapproved bv' the 

Privy Council in 1870,^ they were not definitively 
overruled until lS75i® In PattabJiir&imer^s case which came before the 
.1 udicial Committee in 1870, tbo^ instrument contained a clause to tho 


Madras eases. 


1 Tlniinbusamy v. Hoosain, I. L. R., 1 Mad., p. 16. 

Roe ante p. ISL; seo Ladu v, Babaji, 1. L. 11., 7 Bom., 634. 

Soo Fovbes V. Ainecrooniesa, 10 Moo. I. A., 310; Gokuldass v, Kriparam, 13 
lien;;- h. U., p. 212; Norendor Narain v. DWtirka Ljil, I. L. R., 3 CaL, 397 ; Kisbori 
V‘ Gauga Baku, I. L. 11., 23 Cal., 22S, 241. Tlio Rog. XVII of 1806 did not 
apply to iiiortguges not reduced to writing; Gobar Dliaii v. Gokal Das, 1. L. R., 
2 All., 033. 

4 Pattabhiramier v. Venkata/ow, 13 Moo. I. A., 660 j S.C., 7 Beng. L. R., 186; 
hce also Venkata i>. Piu’vati, 1 Mail. IJ. C., 460. 

6 Thumbasamy lloosaiu, 1. L. B., 1 Mad., 1, 



HOSTQAaJD BT CONDITIONAL SALS. 


191 


SECT. 58.] 

effect that the mortgagor might redeem the land by payment of the 
principal money within five years, and that on default the mortgagee 
and his posterity were to enjoy the land, as if from the first the trans- 
action jjad been an absolute sale with the right of alienating tho same 
by gift or sale. After default had been made the mortgageo, without 
any process of foreclosure, sold the lands to the ancestor of tho defend- 
ant, and tho suit was brought for redeniption by the heirs of the mort- 
gagors. A decree for^ redemption was made by tho Sadr Court, and 
against it the defendant appealed. The Judicial Committeo, after refer- 
ring to certain Bengal cases ^ in which it had been held that apart from 
the Regulations a deed of conditional sale hecaino absolute according to 
tbe terms of the contract by the more failure of tho mortgagor to redeem 
within the stipul|j.ted period, and observing that in Madras the law had 
not been qualified by tho introduction of such Regulations as those 
passed in Bengal, proceeded to say : — 

“ Wliat is known in the law of England as tho * equity of redemption ' depends 
“ on tho doctrine established by Courts of equity that the tinio stipulated in tho 
“ mortgage-deed is not of tho esscnco of^tho contract. »Such a doctrine was uiiknowu 
“ill tho ancient law of India; and if it could have been introduced by the decisions 
“of tho Court of tho East India Company, their Lordships can find no such coarse 
“ of decisions, lu fact tho weight of authority seeiii to bo tho other way.”* 

In Thumhnsawmifs case which came before the Judicial Committee in 
1875, the High Court had re-asserted the doctrine on which tho Sadr 
Court had acted, and referring to the above quoted observation as to tho 
absence of any course of decisions, observed : — 

“It is otiicrwise, for tho decisions of tho lato Sudder Court since 1858 have 
“carried tho doctrine so far as to say that Avhorov'or tho security for money is an 
“object of tho transaction, no sale can bocoino absolute. Tho High Court have 
“ followed the English rule which the Sudder Court intended to follow, and have 
“ held the question to be one of construction, admitting however fur tho purposes 
“of the construction othor documents and oral evidence.”® 

The instrument in this case was peculiar one, for it provided that 
within a certain time a settlement of tJie accounts should lie made, and 
that the amount; found due should be paid on a c.orlaln day. “ If by tho 
“day named the money be not paid iu full, and a balaiice still remain 
“due, you yourself shall take, hold and enjoy such of the hinds as you 
“ may like and may be equivalent to tbe balance duo at pon.s fifty per 

1 Surcefoonissa Shaikh Euayet, 6 W.*Ii., 88; Eorbes v, Ainecruonibsa, 10 
Moo. I. A., 34S! 

2 13 Moo. I. A., p. 571. • * t 

3 I. L. K., 1 Mad., p. 21 ; Lakshmi Chelliah vf Zamindar of Madngula, 7 Mud. 
H. C., 5. Tho decisions referred to are collected in Xbima«arni SuflrigHl v, Sami- 
jappauayakau, I. L. K, 4 Mad., 179. 
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“ Tcli, as if under ilie terms of a deed of absolute sale.” The obligation 
to pay on the day fixed was not to attach until the balance should have 
been ascertained by an account, in which the mortgagee being in posses- 
sion was necessarily the accounting party. On these facts and on a 
finding that the money duo had never been paid and no settlement of 
account bad been made, it was considered that the security was no|^ in 
the nature of a conditional sa'te, and that therefore the decision in 
Pattahhiramier*s case was not applicable.^ The morjigage was therefore 
redeemable. Nevertheless the Judicial Committee took^he opportunity 
of reviewing the Madras as well as the Bombay decisions, and in accord- 
ance with the view expressed in Patlahhiramier^s case of expressing the 
opinion that these decisions were radically unsound. They further 
declared their disapproval of the doctrine whereby the distinction 
“ between sales with a condition for re- purchase and mortgages by 
“ conditional sale was mado to depend upon the intention of the parties 
“to the original transaction proveable, if need be, by oral evidence.” 
In answer to the question whether in future the decision in PattabJii* 
ramier's case or tho decisions of the Bombay and Madras Courts should 
be followed, it was said : — 

“ On a stale claim to redeem a mortgage and diapossesa a mortgagee who had 
before 1858 required an absolute title, there would be strong reasotis for adopting 
“ the former courso. Jii I ho case of a seourity executed since 1858, tlioro would be 
“strong reasons for recognising and ‘giving cfEccb to tho Madras authorities with 
“ referenco to which tho parties might be supposed to have contracted.” ® 

Finally, it was observed that tlie case was one which seemed to call for 
the interposition of tho Legislature. In Bapirazu v. Kamarazu (1881)® 
occasion arose for patting into practice the rule laid down by the Privy 
Council. In that case the plaintifE by an instrument of May 1846, 
admitting that a sum of Rs. 40 was duo to tho defendant, promised to 
pay it in March 1848. Meanwhile the defendant was to appropriate tho 
profits of the land and, on default of payment by tho plaintifE at the expiry 
of tho term, tho defendant was ^lo enjoy the land as if sold to him on 
account of tho balance due under this instrument. It was held that this 
was a mortgage which became a sale on the non-fulfilment of the condi- 
tioH, and that, inasmuch as it was executed beforo 1858, tho suit for 
rodeuipLion was not maintainable. In a later case the question, how a 
similar mortgage exccutetl since 1858 should be treated arose for 
consideration. It was deeidod by .a majority of the Full Bench that 
effect should be given to t»be suggestion made by the Privy Council with 

1 See Mavulali Aunrudiu v, Qundu Sobhauadri, T. L. H., 6 Mad., 339. 

2 I. L. 11., 1 Mud., i>. 23. 

3 I. L. B.; 8 Mad., 26. 
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regard to such cases, and the decree for redemption was accordingly 
allowed to stand. ^ And this decision was followed in a recent case 
where the Court observed that under the Privy Council ruling liberty 
was allowed to apply the doctrine of the English Courts of equity to 
mortgages, executed after 1858 and before the passing of this Act.® In 
a case, where sP Muhammadan mortgaged an estate in 1832 and the 
period for re- payment was to expire in eight years, another point w^as 
raised in favour of^th*e right of redemption.® Under the Madras Regu- 
lation XXXIV of 1802 (Bengal Reg. XV of 1793) which was passed 
with the object of fixing the rate of interest and preventing the taking 
of interest in excess of it, the mortgagee could be compelled upon a 
redemption to render an account of the routs and profits. It was 
contended that ^s' the mortgagee was in point of law bound to render an 
account befoi’c the contract could execute itself, the case was governed 
by the decision in Thumhusawmy*s case. But this contention was over- 
ruled, the Court pointing out that in the case relied on it was provided 
by express contract that an account should first bo taken, and also 
referring to the language used iif Paitahhiramier',^ case, whore, on refer- 
ence being made to the same Regulation of 1802, their Lordships had 
said : — 

** As to that (the nsufruot) the Regulations have made it necessary contrary to 
** the intention of the parties to take upon a redemption an account of the rents and 
** profits as between mortgagor and mortgagee in poBBossion, compelling the latter 
to set what he might have received in excess of legal interest against principal ; 
“ but they have neither extended the time for I'edemptioii nor imposed on the mort- 
** gageo the obligation of taking any judicial or other proceeding to make his title 
“ absolute.” 


Bombai^ cases. 


In Bombay from the year 1864 tbe Court followed the example set 
by the Madras Court and adopted “ the doctrine of 
“ the English Court of equity, visf., that wherever an 
instrument, though in terms IVansf erring an ^estate, is originally 
intended between the parties as a sjecurity for money, it shall always 
“ be considered as a mortgage, redeemable on payment of the amount it 
“was given to secure.”* lu applying this doctrine to a galian-lahan 
mortgage as an admitted innovation on the law settled by tho Sadr 
decisions, the Court left it as a matter to bo decided on tho circum- 
stances of each case, whether the mortgagee who had efiected 


1 Bamasami Sastrigal v. Samiyappauayakan, T. L. R,, 4 Mad , 179. 

2 Venkatasubbayya v. Venkayya, I. L. R., 16 Mad., 230. t 

3 Mallikarjunudn v. Mallikarjunudu, I. L. R.,«8 Mad., 185. 

4 Bamji Cliiuto, 1 Bom. H. C., (A. C.*), 199, approving Venkata Parvati, 
1 Mad. II. C., 460; Anandrav v Ravji, 2 Bom. £1 1 '., (A, 0 ), 225. 

25 
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improvements in the property should be entitled to compensation there- 
for. In a later case (1872) it was observed by the Court: — 

“ The rule (t.c., of allowing the mortgagor in a,gahan4ahan mortgage to redeem) 
hae ever since tho decision of Bamji v. Chmlo been uniformly and steadily acted 
** upon, iemi)ercd however as it was in Bamji v. Chinto by requiring tho redeeming 
** mortgagor, where the mortgagee under the impression that ho had become absolute 
** vendeo had laid out money on the premises for their improvementi to recoup the 
** mortgagee to the value of such improvement.” ^ 

When that case was decided, the decision in PatiahJiifamier^s case' was 
before the Court, and it was dealt with in a manner similar to that 
adopted by tho Madras Court. Quoting a passage from the judgment 
of the Judicial Committee, in which it is said — It must not bo 
“ supposed that in allowing this appeal their Lordships design to disturb 
“ any rule of property established by judicial decisions, so as to form 
“ part of the law of the forum, wherever such may prevail, or to affect 
“any title founded thereon,*^ the Court adhered to the doctrine then 
said to have been firmly established for the last eight years. ^ 

In the cases above referred to, with, the exception of Thmnbusawmy's 
case,® the mortgage was strictly in the nature of a mortgage by con- 
ditional sale — a transaction in which the sale would execute itself 
without any intervention of tho parties. So far as regards such mort- 
gages in Madras executed before the 1st July 1882 the relations of tho 
parties will, it is apprehended, be governed by the above-cited decisions. 
To mortgages executed after that date tho rules laid down by tho A ct 
are of course applicable/ Ju Madras tho right to bring a foreclosure 
suit, denied by the Sadr Court, has been maintained by the High 
Court.® But in Bengal such suits in respect of mofussil mortgages 
were unknown, and so the only suit open to the mortgagee was a suit 
Limitation possession to which article 135 of the Limitation 

, Act would apply.® Time runs against lliu mort- 

gagee under article 135 either from tho date of the expiration of the 
year of grace allowed under the provisions of Reg. XVII of 1S06, or, if 
the mortgage contained a stipulation that the mortgagee may take 

1 13 Moo. I. A., 5G0 ; S.C., 7 Beng. L. K., p. 140. 

2 Seo Shankarbbai V.' Kassibliai, 9 Bom. H. 0., G9, 71,72; soo also Krishnaji 

V. Bavji, il)., 79; Bapuji v. Seiiavavaji, 1. L. B., 2 Bom., 230; Maliomod r. Jijibhai, 
I. L. R., 9 Bom., p. 625; Bamchaudrat v. Jaiiardan, I. L. B., 14 Bom., 19; Abdal 
Kabim v, Madliavrav, ib., 78, , 

3 I. L. 11., 1 Mad., 1. 

fL Peiayya v. Venkata, I. L. !ft., 11 Mad., 409. 

5 Yeuoatachellam v. Tiruinala, 2 Mad. H. C., 289. 

6 Shurnomoyee v, Srinath Das, f. L. B., 12 Oal., 614 ; on appeal I. L. B., 16 
Cal., 643. 
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possession on default being made, from the date of such default.' In 
cases governed by the present Act under which a suit for foreclosure 
is admissible, article 147 is applicable.* 

Note 4. (d) The circumstance common to all usufructuary mort- 
gages, is, as the name implies, that the creditor is 
or is entitled to be placed, in possession of 
the property to enjoy the rents and profits until his 
claim is satisfied. There is a transfer to him of one of the incidents of 
ownership, viz*, the right of possession and enjoyment of the usufruct.® 
Tlie ordinary vernacular name for such a mortgage is hhogyam or hhogya 
handhaka^^ or in the Madras Presidency sivadhina adamanum. It is a 
matter for contract between the parties on what terms the mortgagee 
should enjoy, !Jt may be that a mere temporai’y exchange of money for 
possession is made, the arrangement being to this effect — “ I lend the 
‘‘ money and you the land. If either of us want that which ho has lent, 
“ho shall restore that which was lent to him,*’* Or a certain term of 
enjoyment may be fixed, as in the case of tho ziir-i^peshgi^ lease, in the 
Malabar otti or kauam^'^ and usually in tho iladdrawara of Canara." 
Further, with regard to the xiianner in whicli the rents and profits are 
to be treated, it may be arranged that the mortgagee shall enjoy thorn 
instead of interest for his mono}’, tho principal moanwhilo remaining 
undiininished. Or it may in addition be stipulated that a certain sum, 
or the balance after satisfying the interest, shall go to reduce the 
principal. Again, the mortgagee may, if a certain period of enjoyment 
be assured to him, bo content with the rents and profits in complete 
satisfaction of bis whole claim.® Or, lastly, tho arrangement may be that 

1 Modnn MoJinu v, iissLad Ally, I. L. It., 10 OS; .Miirlidliar Kanclian 
1. L. R., 11 All., 11-1, followinp: Doiionatli v. NaniRinf'li, M Roripr. L. R., 87 j 

lirajaiiatli v. Khilat CluAiidra, 8 Rcti!*’. L. K., 101; s.c., I t Moo. T. A., 14-1. 

2 S(*c; Girwar Siiif'li v. Thakur Naraiii, I. L. R., 14 Cal., 7-SOj Nilaiaal v. Kainini 

Koomar, I. L. R., 20 Cal., 260, and nritc p. 189. / 

3 Per Maliniood, J., 1. L. 11., 7 All., p. 558 ; Towaroo v. Kasconauth, W. R. 
(F. B.}, p. 79; Motiram v. Vital, T. L. R., 13 Bom., p. 100. 

Ai Lakshmi v. Ramappa, 1 Mad. JT. C., 70; Ishau Clnindra v. Sujan, 7 15oijg. 
L. R., 11; 2 Strange’s lliiidu Law, p. 461. 

5 Vanueri v. Patanattili 2 Mad. II. C., 382 j Ramayya v. Gurva, I. L. R., 14 
Mad., 232. 

6 e.g.y Basant Lai v. Tapc-shri Rai, I. L. R., 3 All., 1. 

7 Edathil v. Koi>ashon, I Mad. TI. C., 122 ; Kosliava Keshava, I. L. R., 2 Mad., 
45. Tlio uso«t>f the word * kanarn’ dou.s not iiwossarily import a mortgage, see 
Krishrian v, Voloo, I. L. R., 14 Mad., 301, 2 >ost p. 106, 

8 Mailaraya t;. Subbaraya, 1 Mad. H. 0., 81; f^erlatliail Mankude,*!. L. R., 
4 Mad., 113. 

9 For illuBtration see Bapuji v. Satyabhamabaij 1. L. R.» 6 Bom., p. 494 s yisvaliD(;{a 
V. Palaaiappa, I. L. R., 21 Mad., 1. 



196 


TJSUlliUCTDARY MOUTGAGE. 


[CH. iV., 


the mortgagee shall be accountable for all the rents and profits during 
his possession, the debtor, on the other hand, being liable to such extent 
as the mortgagee’s claim for principal or interest may not bo satisfied 
by the same. However, possession coupled with the right of taking the 
profits in satisfaction of a debt does not necessarily import a mortgage. 
It may be referable to some other cause, as where a samudayam or 
manager was appointed under a ^document worded as follows : — “You 
“ are appointed samudayam and we have received from you a kanam of 
“ 18,000 fanams on the devasam properties : you are to appropriate from 
the rents 1,800 paras for interest on the money due to you .... and 
“ with the balance dofi’ay the expenses of the devasam and keep the 
“ accounts.’^ It was held that, as there were no words indicating an 
intention to demise the property on kanam or otherwis^^ transfer it, the 
relation of mortgagor and mortgagee was not established, at the same 
time the trustees of the devasam might be under an obligation to repfiy 
the debt before determining the power to collect the rents. ^ Actual 
possession is not required to give the mortgagee a complete title, but the 
conferring of the right of entry is a trdhsfer of an interest in the pro- 
perty.* If the mortgagee is not put in possession, he is at liberty to 
sue for possession* or ho has his remedy against the mortgagor person- 
ally under section 68 (c). In the following case it was however con- 
sidered that there was no mortgage or charge because the instrument 
did not on the date of its execution take effect on the land but created 
only the possibility of a charge arising at a future date. The instru- 
ment, dated July 1881, was in substance as follows ; — “ Whereas I have 
“borrowed Rs. 99 from Madlio Misscr, I shall pay interest at the rate 
“of one rupee por month. T shall pay the entire principal with interest 
“ in the month of April 1882. If I do not pay, then I declare in writing 
“that I shall lose my right to one bigha seven cottas of guzashta land 
“ situated in mauza Kusba. If I dq not pay money according to the 
“promise, then the aforesaid Misser shall take possession of the land. 
“Since the Misser shall take possession of the laud, no interest of the 
“ money shall be paid by me and ho shall pay the rent of the landlord 
“ out of the profits without any objection.” The point actually decided 
was that Madho Misser was not entitled to sue for a sale of the land.* 

Of the mortgages, in which the terms are such that no accounting 
is necessary when the time comes for redemption, there are several 


1 Krislman v. Veloo, I. L. R!', 14 Mad., 801. 

2 Motiram v. Vitai, I. L. R., 18 Bom., 100. 

3 Dulli Bahadur, 7N. W. P., 66? Isliaii Olumdra f. Sttjan, 7 Beng. Ia R., 14 

4 Madho Misser v. Sidh Biuaik, 1. L. R., 14 Cal., G37. 
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instances. The Malabar and kanam,^ the Canarese iZadarauwa,^ the 
zur-i-peshgi and bhogbunduk* of Bengal are among them, the Welsh 
mortgage is another.* In the case of what is called the vivum vadium 
the so-called mortgagee receives the profits and pays himself principal 
as well as interest. In these cases the mortgagee looks to the land only, 
and has no clainl against his mortgagor personally. Neither foreclosure 

„ . , nor redemption, st Act ly so called, is possible.® With 

Zur-t-x>eshgi leases, , . , . • , .i i i 

^ the zur~x^peshgi, as with other such mortgages, the 

terms frequently are that, w'hile a certain sum is fixed as the rent, a 

part of it is retained in lieu of interest by the mortgagee, and tlic rest 

either paid by him to the mortgagor, or also retained in reduction of the 

principal.” On the mortgagor seeking to redeem, there would in such 

cases be no necq^Sity for taking accounts in the ordinary way as to the 

rent and profits. He would simply have to pay the principal or so 

much of it as might remain duo after giving him credit for the sums 

retained in the manner described.* 


To transactions of this class of a date prior to the repeal of the 
Regulations tXV of 1798, XXXI V of 1808 (Bengal), 
andXXXlV of 1802 (Mudras)" those Ucgulations 
must still be applied. The intention of those Regu- 
lations was to limit the intorost on money and to prevent an usufruc- 
tuary mortgage from being made the indirect means of securing the 
equivalent of a higher rate of interest than that allowed by law. Under 
the Regulations, the mortgagee in possession might he compelled to 
account for the gross receipts, and was allowed interest at a rate not 
higher than 12 per cent, per annum. Notwithstanding the terms of tho 
contract ; — 

“The mortgage-possession, instead of enduring by title for the stipiil.atcd timo 
was made liable to abridgment by satisfaction from tho usufruct, and a olsiini to 


1 Kumiui v. Farkam, 1 Mad. H. G.^ 261. * 

2 Perlathailw. Manlcude, I. L. H., 4 Ma^., 113. 

3 Ishan Chandra v. Sujan, 7 Hong. L. it., 14 ; see Chathu v, Kunjan, I. L. 11., 12 
Mad., p. 112. 

4 See Dorappa v. Kundaknri, 3. Mad. H. C., 363, 365. 

5 Fisher on Mortgages, 4th cd., p. 5j Venkateshwara v. Kesava, l.L.ll., 2 Mad., 
187; Tirngnana v. Nallatambi, I. L. J\., 16 Mad., 489; see Setnichei’a v, Yairkhcvla, 
1. L. R., 2 Mad., 315; Soorjun Cliowdhry v. iraambandee, 12 \V. R., 527- 

6 Shoe Golam v. Roy Dinkur, 12 W. R., 215. See description of ziir-i-pesligi 

lease in Tagofe Lectures, 1877, p. 221 ; Mashook V. Marem Reddy, 8 Mad. H. C., 31 ; 
■ee Juggeewandas v, Bamdas, 2 Moo. I. A., 487. , > 

7 See section 62 and note, and Ishan Chandi'a v, Sujan, 7 Ueng. L. R.* 14 j Veil* 
catachellam v* Tirumala, 2 Mad. H. C., 289. 

8 The Bengal Regulations arc repealed’ by Act XXVITl of iS55, which came 
into force on the lit January 1856, the Madras Regulation by Madras Act 11 of 1869 
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•* interest arose in gome cases where it did not exist before. The perception of the 
“ profits in many eases did not constitute receipt of interest, but was in lieu of any.”* 


The determination of a rent beforehand by agreement did not prevent 
the mortgagor from calling for an account, and the fact that a fixed 
period of en joyment had been assigned to the mortgagee did not prevent 
redemption before the expiration of it. In a case where the Court held 
that it was essentially iiccossar^ for the defendant, holding under au 
iladarawara mortgage, that he should have possession till the end of the 
term, in order that he should make such profit as would represent the 
interest on tho Joan and a return for his industry and expenditure on 
the land, it was ruled that the Regulation was not applicable, and the 
plaintiff’s suit to redccin before the expiration of the term was dis- 
missed.® In a later case, wliicli it might bo difficult to ^distinguish, the, 
Court took another view of the transaction and held that it came within 
the purview of Reg. XX XIV of 1802.^ Where in the case of a mort- 
gage of wdllkana^ aniouritijig t») Rs. 2,221, tho document provided that 
the mortgagee was to credit Rs. 1,656 of tin's amount as interest at 
12 per cent, every year, and to take tht remainder Rs. 565 as his own 
collection-fee and for other expenses, and it was found that this sum of 
Rs. 565 was hond fide agreed to be allowed to tho mortgagee for tho 
expense and risk of collection, and that no evasion of tho law or usurious 
contract was intended, the Privy Council refused to allow the plaintiff 
in a redemption suit to insist on accounts being rendered by tho mort- 
gagee under sections 9 and 10 of the Reg. XXXIV of 1803.* Tho 
opoi*ation of tho Regulation is not affected by tlio circumstance that tho 
suit is broaglit after tho present Act carno into force. Tlieroforo when 
the plaintiff in a suit of 1884 sought to recover property hold under a 
m Old gage oF 1816 whereby it was arranged that the mortgagee should 
hiiv('- possession and on joj^ the profits, until the principal sum was paid, 
in lieu of interest, and alleged that the priucipal amount and interest at 
12 per coni, had beoTtmore than satisfied from the profits, it was held 
that the plaintiff would on proving that allegation bo entitled to redeem.* 


Note 5. («^) English mortgage ihoro is a conveyance by 

tho debtor of his property to his creditor, and a 
cui oniuit to pay tho debt within a certain time, 


tlngliah morigaije. 


1 Shall Mukbim Lull v. Baboo Kishen Singh, 12 Moo. I. A., p. 190; see Malitab 
Xnar v. Colhictor of Slinhjahanpur, I, ''L. 11., 5 All., 419 j Hunoomaupereaud 
Mussamat, C Moo. I. A., 1193. 

3 PeKlathail v. Mankucle, I. L, B., 4 Mad., 113. 

3 Tippayya r. Venkala, I. L. B., 6 Mad., 7*1. 

4 Badri Prasad v. Miirlidhar, I. L. R., 3 All., 593. 

6 Samar Ali v. Karim>uMah, I. L. B., 8 AIL, 402. 
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generally six monchs, and a proviso that on this condition being fulfilled, 
the property shall bo re-conveyed by the mortgagee to the mortgagor. 
According to the contract, the mortgagee becomes possessed of the legal 
estate, subject only to a condition which must in order to take oifect bo 
performed within a given time. What is called the equity of redemp- 
tion is the right’of the mortgagor to recover the legal estate, notwith- 
standing the terms of the condition abd after the expiry of tlio time 
pillowed for payment.* While the debtor has this right of redemption 
which he may exercise at any time within the period allowed by limita- 
tion, the creditor has, on the other hand, tlie right of compelling him to 
exercise it or for over to he precluded from doing so, in other words, 
the right of foreclosure, and further under a power, generally given in 
express terms fcj.* that purpose, the right of selling the mortgaged pro- 
perty. The relation of the mortgagor and mortgagee under an hJnglish 
mortgage resembles that of the parties to a hye-hiUwufa as governed by 
the Bengal Regulations. While it is not essential to the morigagee’s 
title that he should take possession, the possession of tlic mortgagor as 
long as he asserts only a title to %.*edcom must facio be pei'fectly 

rocoiiciJable with and not advoi*sc to the title of the mortgagee and tho 
continuation of his lien.” ^ fn an English mortgage the possession 
usually remains with tho mortgagor, and sometimes there is an ox})ross 
covenant that he shall remain in possession for a certain time which 
operates as a re-demise in his favour ; but in the absence of such 
covenant the mortgagor is a mere ten ant- at- sufferance liable to ho 
ejected at any time without notice and without any claim to rent 
accruing due or in arrears, or to the growing crops. “ 

, “His position boing that of a person acquainted with tho imperfection of his 
title and one entirely of his own choosing, seeins to us to fall andor quite a flifferont 
principle from that of a ienaut-at-will cultivating on a I’casonabJo ex[>oetation of 
reaping what ho lias sown or of a holder whoso right is put an end to by a wholly 
uncertain event.” ® * y 

A person who comes in as tenant under a mortgagor can he in no 
better position, and is equally liable to be ejected, though lie m.iy liavo 
had no notice of the mortgage. One tenant-at-sufforance cannot make 
another.^ If a mortgagee having exercised his power of taking 

1 Prannath Boy v, Bookea Begum, 7 Moo. I. A., 323; Maukoo Kuoer v. Sheikh 
Mnnnoo, 14 Beng. L. B., 315, distinguishhug Anundo Moyee v. Dhonoudro, 14 Moo. 
I. A., 101 ; s«e too Durga Prasad v. Shambu Nath, I. L. U., 8 All., SG 

2 Fisher on Mortgages, 4th ed., pp. 293, 400. « 

9 

3 Land Mortgage Bank v. Vishnu, I. L. R., 2 Bom., p. G72 j as to nSortgageo’s 

position sec Bamnliuga v. Samiappa, 1. L. B.,13 15. 

4 See Keec*h v. Hall, I Smith’s L. C., btli od., p. .546; and Underbay v. Bead, 
20 Q. B. D., 209 ; Towerson v. Jackson, [1891] 2 Q. B., 484. 
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possession afterwards allows the mortgagor to collect the rents, he is*’ 
not prejudiced thereby except as against later incumbrancers of whose 
claims he has notice. Where the mortgaged property was attached bjt a 
creditor, and after the attachment tho mortgagee who had been cgllect* 
ing the rents by amehta or clerk allowed the mortgagor to recei^them, 
the mortgagee was charged with the amount actually 'received jby him 
prior to attachment and that * which he might have received after 
attachment but for his wilful default. As to that amount he siould 
be postponed to the attaching creditor, who was in tho position of a 
subsequent incumbrancer.^ 

The mortgagee having once taken possession is not at liberty to 
surrender it and have a receiver appointed.^ 

English mortgages have been in common use ii^tho Presidency 
Sowns and among Europeans elsewhere in India. The Courts have 
accorded to the parties to such transactions tho samo rights as are recog* 
nized in English Courts, including the right of foreclosure by suit. In * 
a recent Bengal case heard on appeal from the mofussil, it was objected 
that the mortgagee must proceed und^r tho Regulation XVII of 1806. 
But the case was distinguished from the common case of mofussil 
mortgages by conditional sale on the ground that the parties were 
Europeans, and a decree was made for the sale of the property in the 
event of tho debt secured not being paid within twelve months, aud 'i 
otherwise for a re-conveyance of the property to the mortgagor.* 

English mortgages made between Hindus in tho mofussil have been 
treated as mortgages by conditional sale, and therefore where the 
Regulation was in force proceedings on the mortgage had to be taken 
under tho provisions of tho Regulations.* « 

59. Where the principal money secured is one hun- 
dred rupees oi’ upwards, a mortgage can be 
Effected only by a registered instrument 
signed by the mortgagor and .attested by 
at least two witnesses. . , 

Whei'e the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by an 


1 Juggeewandas t', Bamda^, 2 Moo. 1. A., 487 ; Fisher on Mor^ages, 4th ed., 
p. 356 ; sod* section 76, note 2. 

2 In re Prytheroh, 42 Ch. D., 390. 

* i Manly v. Patterson, 1. L. B., 7 Cade, p. 398, see seotion 88. 

4 Shurnomoyee v. Sxinath Das, I. h. B., 12 Oal., 614. 
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instrument signed and attested as aforesaid, or (except in 
the case of a simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render 
inV)»lj^ mortgages made in the towns of Calcutta, Madras, 
Bombay, Karachi and Rangoon, by delivery to a creditor 
or his agent of documents of titlle to immoveable property, 
with intent to orelate a security thereon. 

Oommentary* 

Note 1. In respect o£ form, apart from the cases where the princi- 
pal money secured is under Rs. 100, or where there is such a deposit of 
title-deeds as thp' proviso intends, a written instrument signed, attested 
by two witnesses, and registered, is required. Save in the cases except- 
ed, no mortgage of immoveable property exccated after the 1st July 
1882, is valid without a writing and without that writing being regis- 
tered.^ That the instrument, if one existed, should bo registered the 
law of registration had already required, the penalty of non -registration 
being that the instrument could not affect the property comprised in it, 
nor be received as evidence of any transaction uiKcciing such property. 
Where the principal money secured is under Rs, 100, registration re- 
mains optional.® but the instrument, if there is one, must bo attested by 
two witnesses. In the case of a simple mortgage such an instrument is 
now indispensable, while other mortgages may bo eitectod by dolLvci'y of 
possession of the property. It is the principal sum to which regard is 
to be had in ascertaining whether a registered instrument is essential. 
On the sections of the Registration Act, where reference is made only to 
the value of the interest in the property, a question has arisen as to 
how that value is to be estimated in the case of mortgages. Rub iho 
result of the cases clearly is that the principal sum as it stands wlioii 
the instrument is executed and independently of arfiy possible accretions 
in the way of interest or otherwisoj should bo taken to roproiicnt the 
value of the mortgagee’s interest,® The circumstance that the money 

1 Ohriatracharlu v. Karibasayya, I. L. E., 9 Mad., p. 420. The rcfciabration ia 
invalid if the property is wrongly doaoribed ; Baij Nath' v. Sheo Sahoy, I. L. E., 18 
Oal., 557 ; for general observations on the law of registration see note 3 to section 54. 

2 Section 40 determines the priority as between two sacJi mortgages ; seo 

Maganlal v.'fehal^a, I. L. E., 22 Bopi*, 945, ; 

3 Eamdoolary v. Thacoor Boyi I. L. E., 4 Cal., 61 ; Korban Ally v. Sharoda 
Frosbad, I. L. E., 10 Cal., 82 ; Narasayya v. Guruvappa, I. L. U., 1 Mad., S78; Kntta- 
muri Jagappa v, Padala Latohappa, 1. L. E., 5 M'ad., 119 ; Sadagopa v. Uoraaami, i&., 
214 ; Nana bin Lakshman v. Anant Babaji, 1. L. E., 2 Bom., 353 ; Nago Euuatuita v. 
Babaji) 1. L# E., 8 Bom., 611 ; Habibullah v. Nakchod, 1. L. E., 6 All., 447. 
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is not repayable for a certain period on tlie expiration of which it would 
with interest necessarily exceed Rs. ICO, is not, as was held in some of 
the cases, material.^ Attestation being required, it follows that the exe* 
cution of the document must bo proved by an attesting witness, unless 
execution is admitted or the witnesses cannot be found, or deny, or have 
forgotten the fact of execution (Evidence Act, sections 68-71). But it 
has been hold in Allahabad that^t is sufficient to call the writer of the 
document whose name appears upon it, though* not described as an 
attesting witness.* In the absence of registration, wlicni* registration is 
compulsory, an instrument purporting to bo a inoi f gage cannot affect 
any immoyeablo property comi^rised therein or be received as evidence 
of the transaction affecting such property (Registration Act, section 49), 
But such a document when containing a personal coyenant to pay is 
admissible in an action to enforce the personal obligation,® In the 
j; absence of attestation by two witnesses the instrument, although in- 
i effectual as a mortgage, may still be admissible in evidence to establish 
i a charge on the property on the principle that effect should if possible 
be given to a legal intention clearly e^rfpressed.* It will be understood 
that neither this section nor the provisions of the Registration Act apply 
if, instead of a charge actually created, there is only an agreement of 
which specific performance may be obtained.^ 

Note 2* The effect of the proviso seems to be that an equitable 
morigago by dcjiosit of titlo-ducds will bo recognized, 
de^T^*** when made in the towns named; whereas 

according to tlio view adopted in Allahabad such 
deposit made before the Act came into force \\as equally valid in places 
outside those towns.® There is nothing however to prevent such a 
mortgage including lands outside the limits of those towns as in the case of 
VaTde 7 i Seth Sam v. Lucl fathy? A deposit of title-deeds with a creditor 
is generally said to vjjperaio as evidenco of an agreement to execute a 

1 Ilabibullali v. Nakcliod, I. L. R., 6 All., 447, ovcrmling Himraat v. Sowa Bam, 
I. L. B., 3 All., 157; l^arsbaii v. Hanwanla, I. L. H., 1 All., 274; Eamio v.Pir Muham- 
mad, I. L. II., 2 All., 088. 

2 Badlia Kislieii v. ITatoh AH., I. L, R., 20 All., 632. 

3 Ulfatiiissa v. Uo8ain Khan, f. L. R,, 9 Cal., B20; Vani v. Bani, I. L. 11., 20 
Bom., 663 ; Gomaji v. Subbaravappa, I. L. R., 15 Mad., 29 ; Madras Deposit Society v. 
Oonuamalai, I. L. R., 18 Jilad.. 29, an authority the otliur way, seems qneslionablo. 

4 See Lindley's notes to Thibaut, p, liii. 

5 Appasami v. Manikam, 1. L. R., 9 Mad., 103 j see ante p. 141 and next note. 

6 Himalaya Bank v. Quarir, I. L. R., 17 All., 252. 

7 0 Moo. I. A., 308; Jivandiis v. Ffamp, 7 Bom. H. O., (0. 0.), 45; Manckji v, 
Bufiiomji, I. L. B., 14 Bom., 209; Madho Das v. Bam Kishen, I. L. B., 14 Cal., 238. 
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mortgage in his favour and is valid against all who cannot prove them- 
selves to be hond fide purchasers for value. ^ There must, in order to 
constitute a mortgage, be some evidence to show how the deposit came 
to be made ; for mere possession of deeds, without evidence of the con- 
tract originating it, does not create any security.^ It must also appear 
. that money either was or already had been advanced when the deposit 
took place, and then it is not material that the title-deeds were deposited 
for the purpose of JiaVing a mortgage executed.® The deposit may be 
made upon an Agreement that it shall cover future advances as well as 
the first advance, or on a subsequent advance being made it may be 
agreed that the deposit shall stand security for it as well as past 
advances.^ It will not suffice that, where a third person is in possession 
of the title-deedi for some other purpose, a communication is made by 
the owner of the property purporting to make such third person a trustee 
of the deeds for a creditor. 5 Nor is an equitable mortgage created wlicn 
deeds are deposited before any money is advanced with a view to prepare 
a future mortgage, and there is no express agreement that they shall 
stand as a security for future advjfkices until a legal mortgage is executed.® 
It is not necessary that all the title-deeds should be deposited. Nor is 
it necessary that there should be any writing, and if there is a writing 
which merely records the deposit and the purpose for which it was 
made, registration is not required. For instance, 
Registration, ijvlion the borrower, while depositing the iitlc-dccda 

and receiving a loan upon them or subsequently, writes a letter or 
memorandum stating what he has done and the terms of the loan, such 
writing, while admissible in evidence to prove the facts stated, docs not 
constitute the contract between the parties. Still loss can it be said 
that the creditor^s lien is created by the writing, for the equitable mort- 
gage is constituted by the agreement evidenced by the loan and the 
deposit of the deed.s.® The writing does not therefore belong to tlie 
class of documents which require registration. 0^ the other hand, if 


1 See Shaw v, Foster, L. R., 5 H. L., 340. 

2 Dixon V. Muckleston, L. U., 8 Ch., 155. 

3 Dayal v. Jivraj, I. L. R., 1 Dom., 237; Himalaya Bank v, Qnarry, I. L. R., 17 

All., 252. 

4 Govindro Coomar v, Knmud, I. L. R., 25 Gal., 611 ; Robbins’ Law of Mortgagee, 

p« 60. • 

6 In re Bfeetliam, 18 Q. B. D., 880. 

6 Jaitha Bhima v. Haji Abdul, 1. L. R., 10 Bom.y 634. 

7 Fisher on Mortgages, 4th ed., p. 52. 

8 Eedarnath v. Sliamloll, 11 Beng. L. R., 405; Jivanda.s if. Frainji, 7 Born* IT. C., 

(O. C.}, p. 62; Oo Noung v. Moiing, I. L. H., 13 CaT., 322; Meek v. Tjl 

L. J., Ch.j 448; and see Ex parte Hubbard, 17 Q. B. D., 600. 
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ihe writing contains a contract for a mortgage of tlie property the title* 
deeds of which have been deposited, and a mortgagee’s sait is instituted 
upon the strength of it, such writing can only he admissible in evidence 
and operative if it is registered.^ As a mere contract to grant a mort- 
gage, the writing would not need to ho registered any more than a 
contract for sale ; but if the creditor claims to have the* contract treated 
as constituting a mortgage, regiittration is as much required as if there 
had. been an actual completed mortgage.® A mortgage by deposit of 
, deeds is a complete act and not an executory agreement.* Section 48 of 
' tho Registration Act is thercroro inapplicable to such a transaction. 
. The holder of a registered instrument does not by virtue of that section 
take priority against an equitable mortgagee by deposit of title-deeds.® 
Tho mortgage avails against all persons who are no^ purchasers for 
value and without notice ; and it lies nponll'*im, who seeks to defeat the 
charge, to prove that ho purchased without notice and in good faith. ^ It 
matters not, however, that a second or auhscqnont pnrohascr Jiad notice 
at the time of his purchase, provided that the original purchaser had no 
notice. “ Tho bond fide purchaser of amestatc for valuable consideration 
“ purges away the equity from the estate in the hands of all persons who 
“ may derive title under it, with the exccjption of tho original party whoso 
“ conscience stands bound by the meditated fraud. If the estate becomes 
“ re- vested in him, the original equity will attach to it in his hands.”* 

Tho Act makes no provision for tho remedy which the equitable 
mortgagee is to have. According to the English practice the proper 
remedy of such a mortgagee is a suit for foreclosure,® and this practice 
has been followed in Bombay, article 147 of the schedule to the Limita- 
tion Act being accordingly held applicable. ^ In Calcutta, however, as 
also in Madras the practice has been to decree a sale.® The mortgagor 
has his remedy by suit for redemption and cannot maintain an action in 
detinue to recover tl^e title-deeds.® - 

1 No VO V. Pemioll, 33 L. J., Oh., p. 23 j seo Kedarnath v. Shamloll, 11 Bong L. B., 
p. 414. 

2 Soo EeV 'parle Mackay, D. R., 8 Oh., 043, 648; Ganpat ir. Adarji, I. L« B., 
3 Bom., p. 329. 

3 Coggan v. Pogoso, I. L. K., 11 Oal., 168. 

4 Bayal v. Jivraj, J. L. R., 1 Boin., 237. 

5 Ib., 247, soo too he Neve v. Lo*Xove, 2 W. & T. L. C., 6tli ed., p. 26. 

6 Fishor on Mortgages, 4Ui cU., p. 787; Jamos -w. Jamos, L. Eq., 153 1 

Marshall v. Shrowsbiu y, Ij. B., IQ Cli., 254. 

7 Maiickji V. Biis^loinji, 1. L. B., 14 Bom., 269 ; Khashal v. Punancbandi 
1. h. B., 22 Bom., 167. 

8 SrinaUi Boy u. G.T,dadhTir, I. L. It., 24 Cal., .318. 

9 Bank of New South Wales v. O’Connor, 14 App. Cas., 273, 
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Bights and Liabilities of Mortgagor. 

60 . At any time a^r the principal money has become [i] 
Bight of mort. Payable, the mortgagor has a right, on 
gsgor to redeem. payment OT tender, at a proper time and 

place, of thtf mortgage-money, to require the mortgagee 

(а) to deliver the^ mortgage-dee^, if any, to the mortgagor, 

(б) ■vyhere the mortgagee is in possession of the mortgaged 

property, to deliver possession thereof to the mortgagor, 
and (e) at the cost of the mortgagor either to rc-transfor 
the mortgaged property to him or to such third person as 
he may direct, or to execute and (where the mortgage has 
been effected by a registered instrument) to have registered 
an acknowledgment in writing that any right in derogation 
of his interest transferred to the mortgagee has been extin- 
guished : “ 

Provided that the right conferred by this section has [23 
not been extinguished by act of the parties or by order of 
a Court. 

The right conferred by this section is called a right to 
redeem, and a suit to enforce it is called a suit for redemp- 
tion. 

Nothing in this section shall be deemed to render [3] 
invalid any provision to the effect that, if the time fixed for 
payment of the principal money has been allowed to pass 
or no such time has been fixed, the mortgagee shall be 
entitled to reasonable notice before payment or tender of 
such money. 

Nothing in this section shall entitle a person interest- [4] 
. ed in a share only of the mortgaged pro- 

Itedemption of ^ . o o i 

portion of mort- pertv to Tcdeem his own share only, on 

gaged property. x u ^ •/ 

payment of a proportionate part of the 
amount Remaining due on tho mortgage, except where a 
mortgagee, or, if there are more ifiortgagees than* one, all 
such mortgagees, has or have acquired, in whole or in part, 
the share of a mortgagor. 
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Oommentary. 

This section, which it will be observed ie not prefaced with the 
words “in the absence of a contract to the contrary,” 
explains what is involved in the right of redemp- 
tion. That right is one which is favoured by equity 
in this sense, that the Cojirts will not enforce any agreement which 
operates to prevent redemption or is oppressive or unreasonable as 
giving the mortgagee an advantage not belonging to the contract of 
mortgage. Thus in an Irish case a lease by tlie mortgagor to the 
mortgagee for a long period at a fixed rent was set aside. ^ Similarly in 
Bombay the Court refused to enforce against the mortgagor a condition 
that the mortgagee should, notwithstanding redemption, remain in 
poBsession as a perpetual tenant at a fixed rent.* The same Court, 
following Mijglisli authority, has recently held that a stipulation in tho 
mortgage tliat tlie mortgagor only should bo entitled to redeem was 
invalid, and therefore afforded no defence to the mortgagee in answer to 
a suit for redemption brought by an assignee of the mortgagor.* An 
ottidar in Malabar lias a light of jirc-emption and therefore cannot be 
redeemed by a pu<vliasor of the jenm or proprietary interest, without an 
opportunity being given to him to exercise his right of pre-emption.^ 
Ill tho case of iin iladarawara mortgage, a condition that the mortgagor 
should on redemption repay the principal in kind at a rate which would 
give the niortgagec, at the current market price, treble tho amount of 
his original advance, was hold unreasonable and tlic Court refused 
to give effect to it.® An agreement, expressed in general terms, to the 
effect that redemption shall bo postponed until all debts duo from tho 
mortgagor to the mortgagee arc paid off, oiiglit not to be enforced 
against tho mortgagor, inasmuch as it would necessarily embarrass him 
in tho exorcise of tho eiiuity of redemption.® On the other hand, there 
is nothing inequi table Jn a stipulation ‘making the equity of redemption 
conditional on the re-paynient of an existing debt other than tlie mort- 
gage debt or of further advances. At least as between the mortgagor 

1 Webb ft. Jlorko, 2 Sch. & Let'., 661 ; Salfc v. Northampton, [1892] App. CaB., 
1 ; soe Fishor on Morfcgngoa, .4tli ed., pp, 231 and 685— G87. 

2 Mahomed v. Jijibhai, 1« L. B., 9 Bom., 624; Subrao v. Manjapa, I. L. B., 16 
hum*, 706. 

3 Trimbak v. Siikharain, I. L. B., 16 Bora., 599: see Fisher on Montgagei, 4th 
od., p. 680 j Sayad Abdul llak v.^Gnlam Jilani, I L. B., 20 Bom., 677« 

4 KuUi, I. L. B., 15 Mad., 41. 

5 Mailarnya v, Subbaniya, J M.ifl. II. C., 81. 

6 Kama «i. Mavtand, I. L. B., 9 Bomi, p. 236 note, explained in Yaahvant # 
Tithoba, I. L« B., 12 Bom., p, 234. 
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and the mortgagee snch an agreement, postponing tlie exercise of the 
right of redemption, can he enforced, although no charge may be 
created in respect of the debts which it is thus stipulated that the 
mortgagor should pay off.' In circumstances in which a mortgage by 
deposit of title-deeds is legally possible, an agreement that the person 
already in posseMssion of the deeds under a mortgage executed in his 
favour shall hold them as security for •further advances is sufficient to 
create an equitable nfortgage.* Where in a mortgage with possession it 
was agreed that the mortgagee should in lieu of interest and principal 
enjoy the land for twenty-five years and after the expiration of that 
time deliver up the same, and it was further stipulated that meanwhile 
the mortgagor should not claim the land unless he paid the principal 
and interest thfj^t might accrue due from the date of the bond, it was 
held that the stipulation was not of a penal character. The mortgagor 
had an option, and if he chose to redeem the land before the expiry of the 
period, he could do so, only on the terms of paying a proportionate part 
of the principal and of the interest. If tho mortgagee had been in 
possession for two years out the twenty-five, bo would thus have 
to give credit for two twenty-fifths of the principal and two years’ 
interest, while for the principal and interest for the remaining twenty- 
three years, the mortgagor would be liable.* 

The general rule that a mortgagee can bargain only for his 
principal, interest and costs does not permit him to stipulate for 
professional charges payable to himself, e.r/., as auctioneer or solicitor.® 
But apart from cases in which the mortgagor can claim relief on the 
ground of fraud, undue influence, or the like, a stipulation for payment 
of compound interest in a given event is legal and enforceable.® Jn 
Potter V. Edwards^ the mortgage was expressed to bo for £1,000 witli 
interest at 5 per cent, and a receipt for that sum was signed; hut in 
fact £700 only was paid and the balance stood for a bonus allowed on 


1 Hari Mahadaji v. Balambliat, I. L. 'e., 9 Bom., 233; Yashvant v. Vif.lir)lja, 
I, L. E., 12 Bom., 231 ; Gnndar ^.! \Uiar v. Bagonji, I. L. E., 18 Bom., 755; Chhotiilal, 
» iMathur, ib., 591 ; Krishnaji v. Makoswar, 1. L li., 20 Bom., 34f5. 

3 Allu Khan v. Roshan, 1. L. E., 4 All., 85; Taj jo Bibi v. Bhagayau^ 1. L. R., 
16 All., 297; see sections 61, 70 and 80 and cases there cited. 

3 Girendro v. Kumud Kumari, I. L. E., 25 Cal., 611* 

4 Bapuji^v. Satyabhamabai, I. L. R., 6lBom., p. 494. 

6 Field V. HopVins, 44 Ch. D., 524; but as to vakil and client gee Sayad Abdu; 
Hak Gulam Jilani, !• L. R., 20 Bom., 6S2. • ^ 

6 Snrya Marain v. Jogeudra, I. L. R., 20 Cal., 360; see section 86 note oe 
interest 

7 26 L. J., 0h„ 468, 
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account of the riskinesB ,.o£ the Becurifcy. It was held that the whole 
£1,000 must he paid before the Inor^g^i.ge could be redeemed. This 
case was followed in Mainland v. TlpjohUy^ where it is explained that 
such a transaction is equivalent to the ])ayment of the whole sum and 
the repayment out of it of the bonus. Assuming that the parties are on 
equal terms, one not at all under the influence of* the other, both 
bargaining and knowing porfec*.ly well what they are about, Kay, J„ 
observes, money so paid over cannot legally be claimed back, nor 
can a mortgagor say to the mortgagee in such a case, Though 1 have 
paid you that money and agreed that it should be received by you as a 
consideration for the advance you have made me, I will strike it out of 
“ the mortgage account.” 


Note 1. First with regard to the time whon the yight accrues. It 
is after the principal money has become payable and 
payment or tender of the mortgage-money at 
a proper time. Generally the right to redeem and 
the right to foreclose are co-extensive, and when a day is fixed for pay- 
ment the mortgagor is not at liberty insist on redemption before that 
day, even although he may tender interest up to that day. Nor, on the 
other hand, can the mortgagee insist on the enforcement of his rights at 
an earlier date.* Whore a mortgage, dated July 1886, provided that 
the principal should ho paid in July 1890 and that meanwhile interest 
at 8 per cent, should bo paid annually and on default at the rate of 
9 per cent., it was held that having regard to the terms of the instrument 
no suit for sale or other relief could be brought before the due date.® 
The question whether the mortgagor may redeem before the ex- 
piration of the given term lias to bo answered by ascertaining the 
intention of the parties from the language of the instrument. Although 
the mortgagor cannot contract himself out of his right to redeem, he 
may bind himself by a stipulation t]iat during a certain time the estate 
shall remain irredeemable ; provided that the intention so to postpone 
the exercise of the right of rodefnption is clearly expressed,* and pro- 
vided that the right on the mortgagee’s pai*t is similarly limited, for 
otherwise the stipulation would bo without consideration arid therefore 


1 41 Ch. D., 126; seo Bigga v. Hoddinotfc, [1898] 2 Ch., 307, where the cases arc 
discussed and explained. 

2 Brown v. Colo, 14 Sim., 427;* Sakharam t>. Vitto, 2 Bom. H. 0., 237; 
Tirngnana v. Nallatambi, I. L. R., 16 Mad., 487 ; Sayad Abdul Hak v.*Gulam, I. L. R., 
20 Bom.V 677. 

3 Kunuu V, Natesa, I. L. R., 14 Mad., 477. 

4 Fiehor on Mortgages, 4ih ed., p. 685 ; Marana v. Pendyala, U L. B.| 8 Mad., 
280.. 
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void.* And generally, as lias been observed^ the right to foreclose does 
not anse till the accrual of the right to redeem. In the case of a mort- 
gage made for a term of years, redeemable however at fixed shorter 
periods, the mortgagor can only redeem at the end of such period on 
payment, tender, or deposit of the mortgage-money then due.* The 
intention however to postpone to a distant day the payment of the debt 
and the right to redeem must bo clesOrly expressed. Where the docu- 
ment, after giving a* usufructuary mortgage for a term of twenty-two 
years, concluded with a clause to the effect that the land should be given 
up to the plainti:^ on his paying the principal and intei'est at any time 
within two months of the execution of the document, it was held that 
the plaintiff might, though he had not tendered the money within the 
two months, redeem before the expiration of the term of twenty-two 
years.* And in another case the plaintiff being indebted to the defend- 
ants in a sum of Rs. 6,638 let the defendants into possession of certain 
land on a fixed annual rent of Rs. 298 for a term of fifty-five years, it 
being agreed that the defendants were to pay annually Rs. 169 and 
retain the balance, Rs. 129, •in liquidation of the debt. In this way 

the debt would have been liquidated in the fifty-five years during which 
the defendants might enjoy the rents and profits. It was hold that the 
transaction w^as a usufructuary mortgage and redeemable on the usual 
terms before the expiration of the agreed term.* The reasons for this 
decision are not clear. Referring to the decision in JDorappa v. Kundakuri 
the Madras High Court in a more recent case decided however before 
the Act came into force, laid down the law as follows ® 

Where a day is fixed for the payment of a debt and nothing moro appears, the 
presumption is that the date is fixed for the convenience of the debtor, and that 
“ ho may repay tho debt at an earlier period ; and in like manner where the mort- 
gage is created as a mere security for tho sole purpose of ensuring tlio payment of 
“ the dobt at a certain date, wo aro not prepared to say that tho dobtor .may not 
“ discharge the debt and pat an end to»tho security at an^ oarlicr date ; but when 
“the continuance of the enjoyment of the property for a term forms a material part 
“of the contract, it would be inequitable tt> deprive the mortgagee of the right on 


1 Sayad Abdul Hak w. Gulam, I, L E., 20 Bom., 684; Sari v. Motiram, I. L. R., 

22 Bom., 375. ^ 

2 Hewanchal v. Jawahir, I. L. E., 16 Gal., 307. 

3 Dorappa v, Kundakuri, 3 Mad. H. C., 363; see Marana v Ponrlyala, I. L. R., 
3 Mad., 230.^ 

4 Mashook v. Marem Reddy, 8 Mad. H. 0., 31 ; disapproved in Keshava v. 
Keshava, I. L. R., 2 Mad., 45. According to the English cases it s-onis tli»t the term 
for which redemption may be postponed should nst exceed seven years, see Teevuu v. 
Smith, 20 Ch. D., 724. 

5 Setrucherla v. Vairicherla, I. L. R., 2 Mad., 314. 

07 
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** the mere ground tliat tlie contract was one of mortgage. Where parties agree 
“ that possession of ilio property shall bp transferred to a mortgagee for a certain 
** term, it mayTje inferred that they intended that redemption should be postponed 
“ until the end of the term, but the creation of a term is by no means conclusive on 
** this point. It may be apparent from tho express terms of other conditions of the 
** contract or by implication that the 2 ^^^tiea intended that redemption should be 
** allowed at an earlier period, as for instance, when the debt had been discharged in 
•* a manner contemplated by the pariieb, and tho purpose for which the term ha^ 
** been created, thus satisfied ; and this is ai^parontlj the grouaud on which the decision 
•* in Dwappa v. Kundakuri proceeded,” 

In the case whence tins passage is cited, the agreement was that the 
plaintiff, being creditor to tho amount of Rs. 120, should hold possession 
of tho land for a term of nineteen years at a yearly rent of Rs. 13, and 
that this rent should bo applied to tho liquidation of tho principal and 
of a like sum of Rs. 120 agreed to bo taken for interest, 'i. small balance 
being left which should bo paid to the plaintiff.^ In tho Malabar otti or 
Jeanam possession for tho term of twelve years is an implied term of tho 
contract, unless by express stipulation a different period is given. There 
is in fact a lease of tho land for that period on the expiration of which 
the land may still be held as security for tho advance.* Where in a 
document described as a hanam, there was a clause that the laud was 
to ho surrendered “whenever the amount advanced is ready,'* it was 
hold, notwithstanding, that tlie mortgagor was not entitled to redeem 
before the expiration of the usual period.® In a Bombay ease, where the 
stipulation was that the mortgagor should pay tho debt within ten years 
and redeem tho property, his suit for redemption brought within seven 
years of tho mortgage was hold to be rightly dismissed as premature.* 
Tliis decision is refornid to with approval in an Allahabad case, whero 
tiio suit was dismissed for the same reason. There the promise was to 
pay the interest every year and the principal in ten years.® lii a later 
case in the s.arao Court, Mahinood, J., while approving the statement of 
law above cited ivo\\\ tho Madras case, disapproves the judgment of 
Westropp, O.J., in tho Bombay ci\.se last nioutioned as, in his opinion, 
laying down too rigidly tho principle that foreclosure and redemption 
are co-extonsivo in the absence of any stipulation to the contrary.® 

1 See a similar case, Soorjuii Chowdhry v. Iniambandee, 12 W. B,, 627. 

2 Bdathil v. Kopashon, 1 Mad. n, C., 122 ; Keshava v, Keshava, I. L, B., 2 
Mad., 46. 

3 Kanara v. Govindan, T. L. B., 5 Mad., 310. • 

4 Vadju V. Vadju, I. L. R.,*.5 Bom., 22; approved in Tirugnana v. Nallatainbi, 
I. L. B., 1(5 Mad., 486; in this Lit/tor case there was no tornt fixed and the mortgage 
was deemed to bo in tho nature of ii vivum vadium, 

6 Baghubnr v. Budhii Lai, I. L. E., 8 AIL, 96- 

6 Bhagwat v. Farshad, I. L. B,, 10 AIL, 602. 
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The payment or tender, on the making of which the right of redemp- 
tion accrues, must, of course, conform to the rules generally applicable 
to such acts. See section 84 as to tender and deposit, and the effect 
thereof. If there are several joint-mortgagees payment to one is a good 
discharge against all in India, ^ but not so in England.* And here in 
the case of an English mortgage the question may arise whether the re- 
conveyance to the mortgagor must noibbe executed by all the mortgagees. 
Although a mortgagor cannot obtain the relief to which he may be 
Redemption slit entitled under this section, except on payment of 
the mortgage-money, a suit for redemption is not 
dismissed because the money has not been paid or even tendered. In 
strictness the mortgagor, seeking to redeem, ongh<i to be ready with 
the full sum due ; but it has not been the practice to dismiss suits in 
which a larger sum than that tendered is ultimately found to be duo.® 
There may bo uncertainty or dispute as to the exact amount due, and for 
ascertaining it the taking of an account as provided in section 92 may 
be necessary. It is not oven essential that the plaint should contain an 
offer to redeem. But if the suii bo solely for purposes inconsistent with 
redemption, for instance, if the plaintiff seeks only to set aside tlie 
mortgage, or suing simply in ejectment is mot by the averment of a 
mortgage, the suit cannot properly be converted into a suit for redemption, 
at least without the consent of the defendant.^ When, however, admit- 
ting the mortgage the plaint also declares that it has been satisfied and 
prays for an account of the profits received by the morigagec, relief by 
way of a redemption-decree may be given, if on the findings of fact it 
becomes necessary.® A plaintiff, who frames his suit on the mistaken 
supposition that the mortgage is paid off, is still entitled to a decree 
made conditional on his payment of such sum as may, on the accounts 
being taken, be found dae.° The plaintiff seeking to redeem must 

1 Bhup Singh v. Zain'iil-Abdiu, X« L. B., 9 All., p. <209 ; Ba^bu v, Bamana, 

L L. R., 20 Mad., 461. ^ 

2 Steeds v. Steeds, 22 Q. B. D., 637- 

3 Baradakant llai v. Bhagwati Das, I. L. R., 1 All., 344 j Sahib Zadah v. 
Parmeshar, it., 624; Mokund Lall v. Golnck Chundcr, 9 W. R., 672 ; si'(3 also cases in 
note 1, section 62; see however Nawab Assiinat Alikhan v, Jowabir Sing, 13 Moo. 
I. A., p. 412. 

4 Chandu v, Kombi, I. L. B., 9 Mad., 208; Lakshman v. Hari Dinkar^ I. L. R., 
4 Bom., p. 688 ; see Narayau Venkoba v* ^ancinrfing, I. L. R., 7 Bom., 526. 

6 National Bank of Australasia v. United Hand in Hand Co., 4 App. Cae., 391 j 
Fisher on Mortgagos, 4tli ed., 674; see Sankfnm Vlruprikt'Ij:jj)ri. I. L. R,, 7 Bom., 
146. Under tbe Dekkbau Agriculturists* Relief Act, a suit for an account without 
prayer for redemption is admissible, Laluchandv. Girjappa, I. L. R,, 20 Bom., 4G9. 

6 Mokund Lall v. GolUck Chuuder, 9 V7. B., 572. ' 
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declare and prove his title, for against persons not so entitled, the 
mortgagee may hold the property.^ The persons other than the mort- 
gagor entitled to redeem aro enumerated in section 91. It has been 
held to be sniheient that the plaintifE should prove his title at the 
hearing, and so the purchaser of the equity of redemption, sold in 
execution of a decree, who had paid the price but had^not obtained a 
certificate at the time when ihe sqit was brought, was nevertheless held 
entitled to a decree for redemption, having meanwhile obtained the 
certificate.* It is incumbent on the plain tifi, alleging that^the defendant 
holds under a specific mortgage, to pyove that mortgage,* and further 
that the plaintiff has a subsisting right to redeem.* But in oases where 
the plaintiff has failed to provo the mortgage sued on and the defendant 
has admitted a mortgage of a different date, tho Courts have permitted 
the plaintiff to redeem on the footing of the admi&cd mortgage,^ 
and whero a mortgage executed in consolidation of prior mortgages is 
invalid oj* incapable of proof, the plaintiff may fall back on the prior 
mortgages.* 

As between persons who become int3rested in the equity of redemp- 
tion by purchase, mortgage, or otherwise, tho rule is that they rank accord- 
ing to priority in time. Tho first purchaser of the equity of redemption 
does not lose his priority by omitting to give notice to tho mortgagee. 
His right would, therefore, prevail against that of a subsequont incum- 
brancer.^ It was thus hold that the mortgagee, who, after the right of 
redemption had been sold to tho plaintiff, made advances on tho security 
of tho property, could not compel tho purchaser who sought to redeem 
to pay off those advances* If however the plaintiff by his conduct 
allowed tho defendant to make further advances to the original mort- 
gagee under the supposition that ho was still owner of the right of 
redemption, tho defendant might thereby acquire a better equity.® 


1 FiBlior on Mortj^ages, 4fch ed., 673. 

2 Krislinuji v, Gauesh, Bapnji, I. D. B., 6 Bom., 139; Pearce v. Morris, L. R., 
6 Oh., 227. 

3 Govimlrav r. Rvigho .Beshmnkli, I. L. R., 8 Bom., 543. 

4 Farmanaud v. Sahib Ali, I. L. R., 11 AIL, 438; Kishen Dutt v. Norendaf, 
L.B., 3 1. A.. 86. 

5 Unicha Kandyib v. Valia, 4 Mad. H. 0., 366; Unnian v. Rama, T. L. R., 
8 Mad., 415 ; Krishna PBlai v. Ran^asami, I. L. R., 18 Mad., 462; Lakshman v, Hari 
Dinkar, 1. L. R., 4 Bom., 584; Chinnaji v. Sakharam, I. L. R., 17 Boml^^65. 

6 Arnifingam v. Poriaaami, t. «L. R., 19 Mad., 160. 

7 Sugdou*s Vendoars and PurqUasors, 14th. ed., p. 380; Wilmot «. Pike, 5 Hare, 
14 ; seo notes to sections 48 and 78. 

8 Govindray v. Ravji, I. li. Jl., 12 Bom., 33 ; see ante p. 98. 
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When entitled to redeem, there are three things which the mortgagor 

may demand. Firstly, he may demand the reiarn 

mortgage-instrument and, it may be added, 

of all other title-deeds in the possession or power of 

the mortgagee relating to the mortgaged property, which documents 

except on an offer to redeem, the mortgagee is not bound to deliver up 

or except in a suit to which he is a party to produce on suhpeena.^ The 

necessity for the return of the title-deeds is obvious in view of the 

presumption that* would otherwise arise against the discharge of the 

mortgage. Secondly, and necessarily when the mortgage is usufructuary, 

he may demand delivery of possession of the property, as to which 

further provision is made in sections G2 and 63. And, thirdly, ho may 

require the mortgagee to execute a document, either by way of ro-convey- 

ance of the property or by way of acknowledgment that his claim is 

extinguished. A re-conveyance is necessary only when the mortgage is 

in the English form.® It may, and indeed should, bo 
jRc-cowue Vance and i iii * 

acknowledgment. ettected by endorsement on the mortgage-instrument, 

and if that^instrumont was registered, it also must 
be registered. At any rate, registration is necessary if the interest 
affected is not loss than Us. 100. Tho acknowledgment may bo made 
in a similar way and similarly requires registration if tho mortgage- 
instrument was registered. And so where a paper acknowledging tho 
receipt of money, not being used as mere evidence of payment or to 
show the state of the accounts between tho parties is tendered to 
prove the release or extinguishment of any right over immoveable 
property, it may be inadmissible in evidence unless registered.* Accord- 
ing to section 17 (w) of the Registration Act “ any endorsement on a 
“ mortgage deed acknowledging the payment of the whole or any part 
“of the mortgage-money, and any other receipt for payment of money 
" duo under a mortgage when tho receipt does not purport to extinguish 
“ the mortgage ” are excluded from the classes of ^instruments denoted 
by sub-sections (&) and (c) of the, same section, and therefore such 
endorsement or receipt does not require registration. Before the 
sub-section («) was introduced by the amending Act of 1886, the law 

1 Evidence Act, section 130 ; Beattie v. Jotha Dunkarsi, 5 Bom. H« 0., (0. 0.), 
152 ; Fisher on Mortgages, 4th ed., p. 300 ; see section 02, note 2. 

2 Tho decree given in section 92 prorides only for a re-transfer to the x>orson 
obtaining a^demption-dccree and not for an acknowledgment. 

3 Mahadaji v. Vyankaji, I. L. B., 1 Bom., 3L07; Basawa v. Kalkapa, I. L. E., 
2 Bom.» 489 ; Bamapa v. Umanna, I. L. E., 7 Bom.» 123 , see also Ycnkayyar v. 
Yenkatasubbajyar, I. L. E., 3 Mad., p. 56, per MuttuBasmi Ayyar, J., and Krishna 
Panda v. Balaram. I. L. E., 19 Mad., 290. 
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jB^as declared in mucli the same terms by the ^Eigh Courts of Madras, 
Bombay and Allahabad.^ 

Note 2t Extinguishment of the right of redemption by act of the 
parties must be effected by release, surrender, or some similar transac- 
tion, and if otherwise effectual will, in the absence of fraud, be valid, 
notwithstanding that it is made under misconception of the mortgagor’s 
rights.* Apart from special circumstances the release by a mortgagor 
of his equity of redemption, in consideration of the*' amount of the debt, 
is valid. The parties stand on the footing of vendor and purchaser, 
and the burden of proof Hes on the mortgagor who idtpeaches his own 
deed.® There is obviously no extinguishment by act of parties, when in 
consequence of failure to pay at the stipulated time the interest of the 
mortgagee becomes by the terms of the instrument absoi^ute.* 

After decree for foreclosure or sale there can of course ho no suit 
Proviso redemption, the right having already become 

res judicata. In the case of a decree containing no 
order for sale or foreclosure, it is competent to tho mortgagor to execute 
the decree by paying tlie mortgage -money at any time, subject only to 
the rules of limitation relating to tho execution of decrees on the 
other hand, it is not competent to tho mortgagee to bring another suit 
for sale, for he might havo obtained an order for sale in the redemption 
suit.* A defendant was in possession under a mortgage -decree obtained 
by him against tho mortgagor, in which he was directed to take pos- 
wssion and liold it until the sum due was paid. The plaintiff then 
sued for redemption, alleging that the defendant’s claim was fully 
satisfied out of tho surplus profits. It was hold tliat the plaintiff was 
entitled to recover tho land only on the condition named in the former 
decree and was not entitled to have an account taken. ^ The fact that 
tho land is sold under the lie venue Recovery Acf, Madras, (Act II of 
18G4) and bought by tho mortgagee,. does not itself deprive the mort- 
gagor of his right to redeem,® Where, however, a decree in a mortgage 

1 Venkatarama v. CbinnalhaiiibTi, 7 Mnd. H. 0., p. 4 ; Shidlingapa v. Cheiibasapa, 
I. L. R., 4 Bom., 235 ; Aniiapa v. Ganpati, I. L. K., 5 Bom., 18 ; Venkayyar v. 
Vonkatasiibbayyar, I. L. R., 3 Mad., 53; Jiwau Ali v. Basa Mai, I. L. R., 9 All., 108. 

2 Vishuu Sakharam v.'KaBhiiialU, I. L. R., 11 Bom., 174. 

3 Mclbonrno Banking Corporation v. Brougham, 7 App. Gas., 307. 

4 Porayya v. Yoiikata, I. L. R.. 11 ^bnl., 403. 

5 Navayan v, Anaiidr.^m, I. L. K., 16 Bom., 480, where no time for payment was 
fixed in tho decree ; Baudhn v. SJiali Muhammad, 1. L. R., 14 All., 360. 

6 Malhji V. Sagaji, I. L. R., 1§ Bom., 567. 

7 NaNlu V. llaghu, I. L. R., 8 Bom., 303; Dasharatha v. Navalohand, I. L. B,, 
16 Bom., 134 ; Rambhat v, Ragho, it., C66. 

8 Lakfihmaya v. Yerubandi, I. L. R., 7 Mad., 111. 
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suit does not contain an order for foreclosnro or for sale, the qnestior^ 
may still arise -whether the mortgagor, having made default in payment 
of the amount found due, may within the time allowed by limitation 
subsequently bring a second suit for redemption. This question can . 
only arise when the decree in the first suit has been irregularly drawn 
up and does nc^li conform to the provisions of sections 86 and 92. In 
Madras it has b<^n answered in the affirmative.^ 
view taken by the Madras Court the relation 
, of mortgagor and mortgagee is not put an end to by 
the mere decree for redemption. The right to redeem still subsists, in 
tbe same way as the right of partition subsists, notwithstanding an 
unexecuted decree for partition. This view has been re-asserted in 
a recent case witt reference to a kanairiy a transaction in which the 
elements of a mmplo and a usufructuary mortgage may be combined. 
With such a mortgage the decree cannot direct foreclosure, and though 
there might be an order for sale, it was, in the opinion of Muttusarai 
Ayyar, J., not on the mere passing of such order, but on the sale itself, 
that the ownership would pass* and the right of redemption would bo 
i lost to the mortgagor.* In Bombay it has been consistently held that 
tbe principle of res judicata applies and that a second suit for rodemp- 
; tioii will not lie,* And the view has recently been followed in Allaba- 
' bad.^ Whore, instead of a decree in a mortgagor’s suit for redemption, 
thei’0 was obtained by the mortgagee a decree ordering the payment of 
a certain .sura by the mortgagor, and until payment leaving the mortgagee 
in possession, it was ruled by the Judicial Committee that the onl/ 
remedy open to the mortgagor in respect of the decree was by execution, 
and tha^ he could not in a. second suit in which the decree was treated 
as a fr&h mortgage, seek to redeem. It seems to have been conceded 
that inf a suit properly framed the mortgagor might have sued for 
redemption on the footing of the original mortgage* ® In a somewhat 


1 Sami Aolmri v. HomasTiiulram, 1, L»B,, 6 Mad., 119; Poriandi v, Angappa, 
I. L. Bi., 7 Mad., 423 ; Karuthasaini v. Jagauatha, I. L. R., 8 Mad., 478, cliseontitig 
from Gan Savant v. Narayan, 1. L. R., 7 Bom., 467; Naiuappa v. Chidambaram, 
I. L. R., 21 Mad., 18. In RamaBami w. Sami, I. L. R., 17 Mad., 96, tli jro was an order 
debarring tho plaintiff from redemption thereafter, and .the only point taken was 
that no farther order had been passed andc:r section 93. See note 2 to section 87 as 
to question when right of redemption under decree is lost. 

2 Kamunni v. Brahma, I. L. R., 16 Mad., 366; Vallabha v. Vndaparatti, I. L. R., 
19 Mad., 40. • 

3 Gan Savant u. Narayan, I. L. R., 7 Bom., 46?; Maloji v. Sagaji, l.,L. R., 13 
Bom., 567. 

4 Hay v. Raz-ud-din, T. L. R., 19 All., 203; as to the English practice see 
Marishall v. Shrewsbury, L. R., 10 Ch., 253. 

6 Hari Ravii v. Shapurji, I. B. R«, 10 Bom., 461; 9.0., L. B., 13 1. A.. 66. 



216 


INDIVISIBILITY OP MORTGAGE. 


[Cn, TV.j 


case which came before the Judicial Oommittee an irregular 
decree had first been obtained by the mortgagees, allowing the defend- 
ants three months to pay the sum mentioned and in default giving 
possession to the plaintiffs. The mortgagees subsequently took posses- 
sion and eleven years afterwards the mortgagors brought a suit for 
redemption. As the decree did not amount to a foreclosure it was held 
that the mortgagees must submit to be redeemed.^ It is clear that, 
when the mortgagee obtains a mere decree for possession of the mort- 
gaged property and is put into possession accordingly, it is not compe- 
tent to the mortgagor to apply under that decree for redemption. His 
remedy is by a separate suit.^ 

Note 3. The Act does not require that the mortgagor after making 
default in payment at the stipulated time shall give 
notice to the mortgagee of his intention to pay off 
the debt. It is only reasonable tliat ho should give 
such notice in order that the mortgagee may have an opportunity to find 
a new investment for his money, and a prudent mortgagee would stipu- 
late for it. In England it has become a settled rule that a mortgagor 
must after default give six months' notice of his intention to pay the 
debt or pay six months' interest, unless the mortgagee has demanded 
payment or taken steps to compel it in which case notice is unneces- 
sary.* But this rule is founded on the supposition that a loan on mort- 
gage is intended to ho of a permanent character, and therefore does nob 
apply whore it appeai-s that the mortgage was intended to bo merely 
temporary, a»s is usually the case with a mortgage by deposit of title- 
deeds.* The proviso recognises the validity of a stipulation for notice, 
as well in the case whore a fixed time is given for payment and that 
time has expired, as in the case where no such timo is fixed. 

Note 4. A proviso, being in the nature of a caution not to place a 
certain meaning on the rest of the section, may 
indivisibLe ^Gi*ve to indicate the recognition on the part of the 

, Legislature of a rule of law hut cannot well serve as 

an adequate expression of it. It would be a mistake therefore to look 
to the proviso for an exhaustive statement of the rule recognized in it, 
namely, that a person interested in the right of redemption is not at 
liberty to redeem his share or part of the mortgaged property on pay . 
ment of the proportion of the debt chargeable to it. The rule expressed 

1 Sri Haja Papainma llao i;j.Pratapa, I. L. B., 19 Mad., 249. 

2 Haf Prasad V. Shoo Ram, *1. L. U., 20 All., 506} Ravji v. Kaluram, 12 Bom. 
II. C., 160. 

3 Fishor on Mortgages, 4th ed., p. ^34 ; Smith v. Smith, [1891] 3 Ch», 550, 

4 Fitzgerold’a Trustee v. Mellorsh, [1892] 1 Oh., 3S:, 
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in this way, or in the form that there can only be one suit for redemption 
against the same mortgagee, flows from the nature of the contract of 
mortgage. Ordinarily the property comprised in a mortgage, though 
it may consist of several parcels, or may be or become vested in several 
persons, is held in its entirety as security for the entire debt and every 
part of it. It is open to any one of such persons or the owner of any one 
parcel to redeem the whole mortgaged j^roperty, (see section 95,) but he 
can only do so on the iBsrms of paying the entire debt. It is the right of 
the mortgagee to have all the questions arising out of the mortgage- 
relation adjudicated upon once for all in one suit, just as it is the right 
of a joint- tenant, when a claim for partition is made against him, to 
demand that the whole property held in common, and not a part of it 
only, shall be made the subject of division. 

Analogous to this right of the mortgagee against whom redemption 
is sought is the right of the mortgagor against whom a claim is made 
for the realization of the security. The mortgagor is generally entitled 
to demand that the whole claim shall be put in action in one suit, and if 
therefore one of the mortgagees sues to realize a portion of the security 
for a proportionate part of the debt the mortgagor has a valid reason to 
ask that the suit must be dismissed. This right of the mortgagor is 
recognized in the proviso to section 67. 

The reason of the rule as regards the mortgagee’s right is thus 
stated by the Judicial Committee : — 

“ It is quite a now tiling lo liold that the purchaser of a single fragment of the 
“ equity of redemption may come, without bringing the other puroliaserB into Court, 
** and have an* account as between liimself and the mortgagee alone, so that the 
“ mortgagee may be paid off piecemeal. Such a Jaw would result in great injustice 
“ to the mortgagee. It would put him to a separate suit against enoh purchaser of a 
"fragment of the eipiity of I'odoniption though purchasing without his consent, and 
" he would have separate suits against each of them, and suits in which no one of the 
" parties would be bound by anything which took place in a suit against another. 
" Different proportions of value might be struck in the difforenib suits, and the utmost 
"oonfusiou and embarrassment would be crejjUiod."' 

The application of the general rule is not affected by the fact that 
part of the mortgaged property has been sold for arrears of revenue. ^ 
All the persons interested in the equity of redemption should be ascer- 
tained and, if not made plaintiffs, should be joined as defendants,^ or 

1 Nilakant v, Suresh Chandra, I. L. R., 12 Cal., p. 423 ; s.c., L. R., 12 I. A., 171. 

2 Syud HAshiin v. Baboo Aujeet, W. R., 1864, Civ. R., p. 217. 

3 Timmappa v. Lakshmatnraa, I. L. B., 5 Mad., ^385,* Kiix>puaami v. Papathi, 
I.L. R., 21 Mad., 369 ; Balkrishna v. Nagvekar, I. L. R., 0 Bom , .321- ; Gan Savant v. 
Narayan, I L. R., 7 Bom., p. 472; Ragho v: Balkrishna, I. L. B., 9 Bom., p. 128; 
Norender Karain v. Dwarka Lai, T. L. R., 3 O'al., 397 ; s.c., L. R., 5 I. A., 27; Fakir 
Bakhsh v, Sadat Ali, I. L. R., 7 All., 87C ; Naro v. Vithalbhat, I. L. R., 10 Bom., 648. 

28 
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otherwise tho fjecree should be made subject to thei'/ rights.^ If 
however a decree is made in a suit for partial redemption, the mortgagor 
is not in consequence precluded under section 48 of the Civil Procedure 
Code from instituting another aCnd regular suit for redemption.® While 
the owner of part only of the equity of redemption is thus compelled in 
paying the whole debt to pay more than he is bound io pay as between 
himself and the others interestejl with him, he acquires a right to hold 
the whole property when redeemed as security for the extra payment 
he has made, in other words, he himself assumes t];ie position of a 
mortgagee and is entitled to contribution.* He may also recover the 
money paid by him in excess of his share under section 69 of the Contract 
Act.* Holding the property in right of his lien, he may be redeemed by 
his co-sharers on payment of their share of the debt. His possession 
is not adverse to them, and therefore their suit is not barred because 
brought more than twelve years after his possession began.^ On the 
other hand it has been hold that, when the mortgage debt has been 
satisfied out of the usufruct, a person entitled to a share of the equity of 
redouiptiou can claim that share only from the mortgagee, and that if he 
obtains possession of the other shares ho will hold them adversely to the 
persons interested. In such a case the plaintiff claims in ejectment and 
does not sue to redeem.® 

One case only is excepted in the proviso, namely, that in which the 
share of a mortgagor has passed to the mortgagee. 

Case excepted in The marginal note is not quite accurate. Presumably 
provtao, " ^ ^ / 

the case of several persons interested as sharers in 

the mortgaged property is intended. The exception does not cover the 
case wliero a share in the right of redemption has become vested in one 
of several mortgagees.^ The rule with the exception was stated as 
follows before tho passing of the Act: — 

“ A mortgagee is eiititlod to say to eqch of several persons who may have sno- 
** ooeded to th'e mortg!igr)r’8 interest that he shall not be entitled to redeem a part of 
“the propoi'ty on payment ot* part of tli3 debt, because the wliole and every part of 


1 Hall V. Howard, 32 Cli. D., 430 ; Konna Panikar v. Karunakara, I. L, R., 16 Mad., 
328, and see section 85. 

2 Narayan v, Ganpat, I. L. R., 21 Bom., 625. 

3 See section 95 ; and see Asansab «. Yamana, I. L. B., 2 Mad., 223 ; Yithal •• 

Vishvasrav, I. L. R., 8 Bom., 407. ^ 

4 Mothooranath v. Kristo Kumar, I. L. R., 4 Cal., 369. 

6 Brmchandra v. 8adashiv,‘I. L. R., 11 Bom., 422. 

6 Gobardiiuii V. Sujsin, 'l. L.<R., 16 All., 254; Fakir Baksh v. Sadat, I. L. B., 
7 All., 376. 

7 Mahiab Rai r. Sant Lai, 1. L. R., 5 All., 276. 
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** the land mortgaged is liable for the vrliolo debt. But it does not follow from tliia 
that a mortgagee, who has acquired by ^ of the mortgagor’s rights 

" and interests, is entitled to tlirow the whole burden of the debt on the remaining 
“ portion of the equity of redemption in the hands of one who has purchased it in 
‘'execation of a decree against the mortgagor. Each has bought subject to a pro- 
** porbionate share of the burden and must discharge 

Suppose, for instance, that A and B are mortgagors of a certain property, 
and C, being the mortgagee, purchases B*8 share in the property. 0 
cannot be permitted to throw on A's share the whole burden of tho debt. 

A is therefore allowed to redeem that share on paying a proportionate 
part,* andj cannot claim to redeem the^wholc.® In an earlier Madras 
case a decree for rc^cUmiption of the whole proxmrty obtained against tho 
mortgagee in pos.-^o.ssioii, who liad bought the trinity of redemption of 
part of the propgity was reversed, it being considered that the plaintiH’ 
ought first to have sued for partition.^ In Bombay, on the other liand, 
it has been held that the owner of a share in tho right of redemption is, 
as against the mortgagee who has bought another share, entitled to 
redeem the whole property and to leave the latter to bring his suit for 
partition afterwards.® Whore tl\ere had been a decree for partition of 
the mortgaged property and one of the shares had by inheritance vested 
in the mortgagee, tho same Court held that, as he could nob bo compelled 
to surrender that share, tho redemption of the remainder should bo 
allowed on payment of a proportionate part of the mortgage money.® 

There are other cases, not excepted in the proviso, in which an 
exception from the general rule against partial 
easeT^^ redemption has been allowed. Instead of buying a 

share of one of several mortgagors, the mortgagee 
may buy one out of the several x>arcels making up the mortgaged 
property. In such a case a merger of the two rights, that of mort* 
gagor and that of mortgagee, takes place and there is no doubt tliat 
the moi'tgagee must be taken to ha^vo split up his security and to have 


1 Maht.'ib Sius>;li v. Misreo Lsil, 2 A"ra, 88. The section, it rnn,y l)o nofed, 

not show that the mortgagee must have acquired part of the mortgagor’n iuteiest 
necessarily by purchase. 

2 Kuray v. Piiran, I. L. R., 2 All., 505 ; Nathoo Sahoo v. Laliah Ai»ic(*r, 15 

Jj. R., 303. As to valuation in such a suit see Bahadur v, Nawab Jas, 1, L. R., 3 All,, 
622 ; Balkrishiia v. Nagvekar, I. L. R., 6 Boiy., 324. 

3 Ariyap;ttri v. Alamelu, I. L. K., 11 Mad., 301. 

4 Marakar v. Punjapatath, I. L R., 6 Mad., 61. * 

5 Narayan v. Ganpat, I. L. R., 21 Bom., 620 ; Mora.v, Rarnchandra, I.*Li. R., ll> 
Bom., 24. There is no reference to the Act in iljcso cases. 

6 Alikhau v. Mahamadkhan, I. L. R,, 10 horn., 658, 
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precluded himself from objecting to an apportionment.^ In Azimut 
Alikhan v. Jowahir* it was held by the Judicial Committee that the 
plaintiffs who had bought one of several mortgaged villages, sold in 
execution of decrees against the mortgagors, were entitled to redeem that 
village only on payment of the proportion of the debt chargeable on it 
and were not entitled to redeem the other villages against the will of the 
mortgagee who had bought the larger part of the mortgaged property. 
When in the mortgage-transaction the intention is clearly expressed 
that each of the several mortgagors shall have a separate interest in the 
mortgage, the. general rule becomes inapplicable. Thus where it was 
1)1*0 vided that, on any of the vendors paying his quota of the sale-con- 
sideration, the sale of his share should be invalid, it was held to be 
no objection to the suit that the plaintiff was asking for a partial 
redemption.^ In the following case it was held that the mortgagee 
had by his own conduct destroyed the indivisibility of the contract, and 
thus precluded himself from insisting that a purchaser of part of the 
mortgaged property should redeem the whole, paying the whole debt. 
The facts wore that, while the defeni’ant was purchaser of one of two 
mortgaged parcels of land, tho other parcel had been purchased by a 
third person and from him taken on lease by tho mortgagee. Under 
these circumstances it was said that the mortgagee had himself by 
abandoning his possession of tho second plot of land destroyed the 
indivisibility of tho original contract and entitled the purchaser to 
redeem on payment of a proportionate part of the mortgage-debt.^ 
This decision was followed in a later case where the plaintiff bought the 
mortgagor’s interest in one of tlio mortgaged parcels and subsequently 
the mortgagor executed a second mortgage to the same person of that 
parcel and tho others excepting one which ho redeemed for Rs. 20 . In 
a suit to redeem the parcel bought by the plaintiff it was held that a 
severance of tho mortgage contract had been effected by the fact of tho 
mortgagee roleasing'-ouo parcel and making a further advance.-* This 
decision, which it is not easy to understand, and tho earlier case have 


1 Forjada v. Sba Kalidus, I. L. R., 21 Dorn., 544 ; Moro v. Balaji, I. L. K., 13 
Bom.i 45. 

2 13 Moo. I. A., 404 ; sou as to this case Hirdy Naraia v. Syed Allaoollah, 
r. L. R., 4 Cal., 72. 

8 Ram Sarau v. Amirta, t. L. It., 3 All., SGO ; Ram Kristo v. Mnssamut 
Amooroouissa, 7 W. R., 814; Hunooman Fersaud v, Kaleopersaud, W. R., 1864, 
p. 286; Indurjoet V. Brij FiluiS, 3 W. R., 130. 

4 Marana v, Fendyala, I. L. R., 3 Mad*, 230 ; Subramanyan v. Mandayan, 
1. L. R., 9 Mad., 463. 

6 Subramuiiya V. Maiiduyati, 1. L, E., 9 Mad., 458. 
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been disapproved in an Allahabad case.* The facts are not clearly 
{Stated. The plaintiffs holding a third mortgage of one parcel sought to 
redeem two prior mortgages of that and other parcels. On the first 
mortgage payment had been made to the extent of half the mortgage- 
money and redemption of half the mortgaged property had followed. 
Under these circumstances the plaintiffs sought to redeem on the terms 
of paying a proportionate part of thp| balance remaining due on the first 
mortgage, but it was held that redemption could be allowed only on the 
terms of the^ull amount due being paid. Gases of this sort have to bo 
distinguished from those in which the owners of the equity of redemp- 
tion are tenants-in-common. The general rule that one of several 
tonanth- in-common may redeem the whole estate cannot apply to cases 
in which the plaintiff is interested in a distinct part of the mortgaged 
property.* * 

61. A mortgagor seeking to redeem any one mort- 
shall, in the absence of a contract to 
ono^of *^two propel?^ the Contrary, be entitled to do so without 
paying any money duo under any separate 
mortgage made by him, or by any person 
through whom he claims, on property other than that com- 
prised in the mortgage which he seeks to redeem. 

niustration. 

A, tho owner of farms Z and Y, mortgages Z to B for Bs. 1,000. A affcorwardu 
mortgages Y to B for Ks. 1,000, making no stipulation as to any additional ebargo 
on Z. A may institute a suic for the redem 2 )tiou of tho mortgage on Z alone. 

Commentary. 

Under this section taken from the Conveyancing and Law of 
Property Act, 1881,* the doctrine of consolidatioh which before tbo Act 
was passed was recognized by tluf Courts iu India, ^ cannot be applied 
except in cases in which special provision for it is made by contract.* 
It has been held that it is competent to one who has taken two 
independent mortgages of the same property to bring separate suits for 


1 Laohmi v. Mahammad, I. L. B., 17^A11., 63. 

2 Naro^Hari v, Vithalbhat, I. L. B., 10 Bom., 648, 653. 

8 44 A 45 Vic., c. 41, section 17 ; Griffith v. P(|und, 45 Gb. D., 558. 

4 Vithal V. Baud Muhammad, 6 Bom. .H. G., (A. p.), 90. 

5 Tajjo Bibi v. Bhagavan, !• L. B., 16 AU., 2^ ; see Ohhotalal v. Mathur Kevalrard, 
t. L. B., 18 Bora., 591; Sundar Malhav v’ Bupuji, ib., 765, cases in which a speciai 
contract was set upt 
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sale, thongTi it is not clear what use he could mako of the two decrees as 
the same property could not be sold twice. ^ The doctrine of consolida- 
tion is stated in the following terms by Fisher* : — 

If the owner oH difCoreiifc estates mortgftfje them to ono person separately for 
“ distinct debts, or sncoessivcly to secure the same debt, or the same debt with 
“further advances, the mortgagee, so long as both securities exisii, may insist that 
“ one security glr.iiJ nut bo redeemed alone; upon the principle that redemption being 
“ an equitable riglit the person who redeems must on his part do equity towards the 
“iriortgagco and redcom him entirely, not taking one of his securities and leaving 
“ him exposed to the risk of deficiency as to the other.” ^ 

The original and simple case was that in which one person, owning 
several properties, conveyed them by separate instruments of mortgage 
to ono and tlio same creditor; but the doctrine has been extended to 
cases in which tlio rights of redemption have been separ^^ated and thus 
como into the hands of different persons, and again to cases in which the 
mortgages, being at first held by several persons, have subsequently come 
into the hands of one person. Necessarily, when consolidation is claimed, 
there must he one person in whose bands the mortgages are united. 
His claim is io have tho consolidated mortgages made practically one 
and thus to havo a lion on tho whole property for the whole debt. His 
claim is not dofc3ated by the circumstance that the right of redemption 
in respect of ono mortgage lias boon transferred to a third person by the 
owner of tho several propei'ties mortgaged, for the purchaser of any 
mortgaged property takes it subject to all rights and equities witli 
which it was alTcctod in the hands of his vendor. It follows that such 
purchaser cannot bo prejudiced by a mortgage of other property of liis 
mortgagor executed after tho dato of his purchase. He cannot be pro- 
ventod from redeeming his property by itself.® Nor again can consolida- 
tion be claimed against tho purchaser of one of several mortgaged pro- 
perties, when the mortgages, being originally taken by several persons, 
only came to bo united^ in one person after the date of the purchase.* 

62, In the case of a usufructuary mort- 

JUglit of nsnifruo- - 1.4 

iiiary inortgaKor to gage the mortgagor has a right to recover 

recover possosBion. . . ^ , 

possession of the property — 

[1] (ti) -whero the mortgagee is authorised to pay himself 
tho mortgage-money from the rents and profits of the pro- 
perty, — when such money as paid ; 

1 SiiiulfU’ Siugli V, Bbolu, I. L. R., 20 All., 322. 

2 Fishor ou Mort^af^os, 4th ed., p. 597 ; aeo ilartor v» Coleman, 19 Ch. D<, 630. 

3 Jcuinngs .Ionian, 6 App. Cas., 698. 

4 i’ishev ou Mortgages, 4tb ed., p. 600, 
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(6) where the mortgagee is autliorised to pay himself [21 
from such rents and profits the interest of the principal 
money, — when the term (if any) prescribed for the payment 
of the mortgage-money has expired and tlie mortgagor 
pays or tenders to the mortgagee the principal money or 
deposits it in Court as hereinaiter provided. 

Commentary*. 

This section, dealing with usufructuary mortgages in particular, 
would* seem to be supplemental to the general provisions contained in 
section 60. Although recovery of possession of the property only is 
provided for, it* is presumed that the mortgagor who is in a position to 
recover either under clause (a) or clause (6), is also entitled to have the 
mortgage-deed delivered up and to call upon the mortgagee to exocuto 
in his favour the acknowledgment mentioned in section 60. 

Nots 1* (a) The case where the mortgagee is .authorised to pay 
himself the mortgage-money from the rents and profits of tho property 
comes under the second of the three classes of usufructuary mortgages de- 
scribed in section 58 (d). The right to recover tho property arises when, 
on the accounts being tjiken as provided in section 76, it appears that 
the principal and interest secured by the mortgage have been liquidated 
out of the monies received by the mortgagee.^ Although it is the duty 
of the mortgagee in possession, when called upon, to render accounts 
under section 76 (^), the mortgagor cannot bring a suit for an account 
without adding a prayer for redemption. If, therefore, before instituting 
the suit under this section, he has not ascertained that the mortgage- 
debt is satisfied, he should frame his suit ac(;ordin gly, asking that an 
account may be taken and offering to pay whatever may be found due. 

It is, however, competent to the Court to give to a ])laintifl, who erro- 
neously alleges that the debt is satisfied, a decreo conditional on his 
paying the amount found due within a fixed time,^ and in Bengal it 
seems to have been held that this practice is the proper one. ® A simi- 
lar decree was made by the High Court at Allfibalnd in a ease where 
the mortgagees had never rendered accounts and hiid denied that tlicy 
held as mortgagees, and where the plaintiff, on the other hand, had had 


1 Relerence under Stamp Act, seotion 46, 1. L.k R., 7 Mad., p. 206. 

2 Baboo Eu^paiL e. Baboo Sheo li^oduu, 18 W, R., C5; boo Mokuud Lall v. 
Goluck Cbunder, 9 W. R., 572, and section 60, zwte 1. 

3 Shah Lntafut v. Glkowdhry, 22 W. R*., 269; Boistub v. Huso, 17 W. 

■ee Fisher on Mortgages, 4th-ed., p. 67-5. 
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no means of ascertaining what was due.' In the converse case where 
the defendant is the party having the right to redeem and the suit is 
notwithstanding framed as a suit for mere possession, it may not be im- 
proper to make a decree for redemption instead of dismissing the suit.* 
In a case decided with reference to the Regulation XV of 1793, where 
the mortgagors took advantage of its provisions to call tor accounts and 
redeem before the expiration of ^^he term, it was held that it lay on 

the plaintifEs to show that the mortgagees were paid in full out of their 
‘‘receipts. It was not a suit to make them chargeble foi/ non-receipt or 
“profits which they might have received with common care and atten- 
“ tion.” The judgment goes on to remark that the receipts must not be 
estimated on the basis of those actually enjoyed by the mortgagors, for 
the change of management might cause a falling>olI and ^he mortgagee is 
not an assuror of the continuance of the same rate of profits which his 
mortgagor was able to raise.* 

^ This right to recover possession must also arise in the case of the 
usufructuary mortgage of the third class described in section 68 (d), 
where the duration of the possession has been such that interest and 
principal have, under the arrangement between the parties, been paid 
ofi. In such cases where the receipts are taken as the equivalent for 
interest and defined portions of the principal, no question of accounts 
aiises ; the mortgagor’s right to recover possession accrues immediately 
on the expiration of the fixed period of time.* 

Note 2t W The case mentioned in this clause is not identical with 
any of the three mentioned in section 68 (d), for liberty to pay oneself 
interest out of rents and profits is a difierent thing from a power to 
appropriate such rents in lieu of interest, Tn the former case there 
may bo a balance one way or the other after the receipt of the rents. 
However, the clause is evidently intended to refer to the latter case, 
because the right to recover the property is made dependent on payment 
of the principal only, and it is assumed that no interest can be due.* 
Where by the terms of the mortgage the profits were estimated to be 
Rs. 65-10-6, out of which the mortgagee was to pay Rs. 23-3-0 for 
Government revenue and to appropriate the rest as interest on the loan, 


1 Sahib Zodah v» Parmoshar, 1. L. B., 1 All., 524; Baradakant Bai v. Bhagwan 
Das, ib,, 344. 

2. Kasimimnissa v. Nilratna, I. L. B., 8 Cal., p. 87 ; Narayan Yorikoba v. Pan- 
durang, I. L. R., 7 Bom., 526. 

3 Shah Mukhun Ball -w.- Baboo Kishen Singh, 12 Moo. T. A., p. 192. See 
further, as to accounts against inortg.igi'o in possession, notes to seciions 76 and 86, 

4 Sctmchorla v. Vniriohcrln, I. L. R., 2 Mad., 314; seo p. 210 and section 77» 
6 Yenoatachollam v. Tirnmabi. 2 Mad. il. O., 289. 
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and it appeared that the mortgagor liad paid the revcnao on the 
uiorfcgagee’s failing to do so; it was held that the former in suing to 
redeem was entitled to take credit for these payments and to avail 
himself of annual rests in making up the account.^ It is not unusual 
for the holder of a usufructuary mortgage to give a lease of the property 
to the mortgagoi»and allow him to remain in possession paying by way 
of rent a sum equivalent to the interest pn the mortgage-money. When 
such a lease is given* arrears of rent are in effect virrears of intciea 
and the mortgagor cannot redeem without paying them.* 

63. Where mortgaged property in possession of the [l] 
* mortgagee has, during the continuance of 

Accession to mort- tjj 0 mortffasfe, received any accession, the 

gaged property. 'i o q f j j 

mortgagor, upon redemption, shall, in the 
absence of a contract to the contrary, be entitled as against 
the mortgagee to such accession. 

Where such accession has been ac(|uirod at (he expense [ 2 ] 
of the mortgag('(', and is ca pal>lo of separate 

Accession aoqiiir- , ■ , . . 

ed in virtue of trana- possessiOH or oiijoyment Without detriment 

fex’recl owuorsliip. , • • i* j 

to the principal property, the mortgagor 
desiring to take the accession must pay to tlio mortgagee 
the expense of acquiring it. If such separate possession or 
enjoyment is not j^ossible, the accession must be delivered 
with tlie property, the mortgagor being liable, in the case 
of an acquisition necessary to preserve the jiroperty from 
destruction, forfeiture or sale, or made witli his assent, to 
pay the proper cost thereof, as an addition to the principal 
money, at the same rate of interest. 

In the case last mentioned the profits, if any, arising [3] 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession [4] 
has been acquired at the expense of the mortgagee, the 
profits, if any, arising from the accession shall, in the 
absence of a contract to the contrary, be set-off against 
interest, if any, payable on the monej^ so expended. • 

■ ■ t. 

1 Jaijit- Vt Gobind, I. L. K., G All., 30H . poe 70 (h), 

2 Imdad Hasan Khan v. BaUri rrnsad. 1, L. II., liu All., 401, 

29 
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Commentary. 

Note 1. As a general rule, accessions to tbe mortgaged property 
enure to the benefit of the mortgagee and his security, and, on the other 
ha,nd, are subject to redemption,^ The first paragraph apparently deals 
with natural acc^BSidbLa'and accessions other than those acquired at the 
mortgagee’s cost. Where a village was mortgaged as a whole, no 
boundaries being specified, and) after the mortgage was made, an area 
laTgcr than was supposed to belong to tbe village demarcated, it was 
held that the area thus enlarged was redeemable.’* 

Note 2. In tbe second paragraph provision is made, firstly^ for 
those accessions which, being made at tbe mortgagee’s expense, may be 
enjoyed or possessed separately from the original mortgaged property. 
The mortgagor most, if ho desires to take over sucl\ an accession, pay 
the cost of its acquisition. He is not bound to take it, and apparently 
caimot claim it as a matter of right. This provision however must be 
read with that contained in section 90 of the Indian Trusts Act,* for if 
the mortgagee, by availing himself of his position as such, gains an 
advantage in derogation of the righlSs of the mortgagor, he must hold 
for the bonefib of tbe mortgagor the advantage so gained, subject to 
repayment by him of expenses properly incurred. On this principle, 
whore the mortgagee of a field being in possession bought from Govern- 
raont some trees standing on the field, it was held that the mortgagor 
was entitled to recover them together with the field, on payment of the 
mortgage-money and of the money cxp(mdod in purchasing them.* 
Secondly^ the paragraph provides for the case where the accession ia 
inseparable from the principal. Where the acquisition has been made 
to preserve the property fi’om destruction, forfeiture, or sale, the cost 
of it must, as is also declared in section 72, be added to the mortgage- 
money, and tho result is the same if the acquisition was made with 
the mortgagor’s assent.® Otherwise the mortgagee is not at liberty 
to charge the mortgagor with the cost of improvements or with interest 
ou capital expended thereon.® ' ^ 

Note 3« The profits arising from the improvements made by a 
mortgagee during his possession accrue to the mortgagor or to tho 


] Kishendatt v. Rajah Mumtaz, 1. L. B«, 5 Col., p. 210 ; see section 70, and com- 
pare Contract Act, section 65. 

2 Sadashiv v, Yithal, 11 Bom. H. C., 32. 

3 Act II of 1882, section 90, quoted in note to section 64. 

4 Bakshiram v. Darku, 10 'Bora. H. 0., 369. 

5 See Diirga Singh v. NaurUng, T. L. R., 17 All., 282. 

6 Prabhakar v. Pandnrang, 12 Bom, H. C., 88 ; see further as to mortgagee*s 
improvements, note 2 to seotiou 72. 
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mortgagee according as the latter can or cannot charge the mortgagor 
with the cost of making them. 

Note 4. It having been provided tliat the mortgagee may charge 
interest on. moneys expended by him either for the preservation of the 
property or for the improvement of it with the mortgagor’s assent, this 
paragraph enactS that any profits resulting to him from such expendi- 
ture shall be applied in satisfaction o^ his claim for interest as far as 
they will go. It is,to*he noted that this paragraph refers particularly 
to usufructuary mortgages, whereas the rest of the section treats of the 
mortgagee in possession generally. 


64 . Whero the mortgaged property is a lease for a 
term of years, and tlic- mortgagee obtains 
gaged irase.°^ ^ renewal of the lease, the mortgagor, 

npon redemption, shall, in the absence of 
a contract by him to the contrary, have the benefit of the 

new lease. , 

Commentary. 

As sections 63 and 70 deal with accessions generally, providing 
that except in the specified cases, tlie benefit of the accession shall bo 
added to the security and be, on the other band, subject to redemption; 
so in this section and section 71 similar provision is made for the 
particular case of the renewal of a lease obtained by the mortgagee. The 
renewed lease is, like the originally mortgaged property, subject to 
redemption ; but, as the mortgagee is not bound to renew, ho is entitled 
to add the cost of effecting the renewal to the principal mortgage-money 
and charge interest upon it. A similar provision is made in section 90 
of the Indian Trusts Act : — 

“ Where a tenaut-for-lifo, co-owner, mortgagee or other qualified owner of any 
‘‘property, by availing himself of his posftion as such, gains an advantage in deroga- 
“ tion of the rights of the other persons intore.^ted in the property, or where any such 
“ owner, as representing all persons iotorcstccl in such property, gains any advantage, 
“he must hold for the benefit of all persons so interested, the advantage so gained, but 
“ subject to repayment by such persons of their due share of the expenses properly 
“ incurred, and to an indemnity by the same persons against liabilities uroperly i 
“ oontraotod in gaining such advantage.” ^ 

It will be observed, however, that tliat section contains qualifications, . 
which do n^t appear in the present section, and it may be doubted ! 
whether the rule in favour of the mortgagor. Is intended to prevail in all 
cases, as where the renewal has not been.,obta'ined behind the back of 
the mortgagor, or by the mortgagee taking advantage of his position. 
In a case where the mortgagee from an Oudli talukdar redeemed certain 
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hirt tenures to wliicli tlie mortgaged villages were subject, the Privy 
Council declared itself not prepared to affirm “the broad proposition 
“ that every purchase by a mortgagee of a sub-tenure existing at the 
“ date of the mortgage must be taken to have been made for the benefit 
“of the mortgagor, so as to enhance the value of the mortgaged property 
“and make the whole, including the sub-tenure, subject to the right of 
“ rodc3mption upon equitable tor^s.” The judgment proceeded to say: — 
“It may well be, that when the estate mortgaged is aczemindari in Lower Bcn- 
gal, out of which a patni-lonure has been granted, or one within ^ho ambit of which 
“ tliere is an anciont mokurMi-i istimrari tenure, a mortgageo of the zemindari though 
“in possession might piirchaso with his own funds or keep alive for his own benefit 
“ that patui or mokiirari. In such cases tho mortgagee can hardly be sqid to have 
“ (ho ived from liis mortgagor any peculiar means or facilities for making the purchase, 
“ wliich would not bo possesssod by a stranger ; and may therefore bo held entitled, 
“ ecpially with a stranger, to make it for his own benefit.’* 

Ill tho peculiar circumstances of the case, one of which was that the 
mortgageo had allowed the sub -tenures which he had bought in to become 
merged in the taluk and had taken no steps to keep them alive, it was 
held that the mortgagor was, on payment of tho mortgage-money and on 
reimbursing the defendant the amount expended by him in purchasing 
the tenures, entitled to tho benefit of the purchase.^ 


ti]' 

t2] 

C3] 

[ 4 ] 


65. Ill the absence of a contract to the 
contrary, the mortgagor shall be deemed 
to contract with the mortgagee, 

(a) that the interest which tlie mortgagor professes to 
transfer to tlio mortgagee subsists, and that tho mortgagor 
has power to transfer tho same ; 

(ft) that the mortgagor will defend, or, if the mort- 
gagee be in possession of tha mortgaged property, enable 
him to defend, the mortgagor’s title thereto ; 

(c) that tho mortgagor will, so long as the mortgagee 
is not ill possession of the mortgageel property, pay all 
public charges accruing due in respect of tlie property ; 

(i1) and, where the mortgaged property is a lease for 
a term of years, that the reut payable under the lease, the 
conditions contained therein, and the contracts binding on 


1 Kiljali Kisliendati v. Hnjali‘Mumtaz, I. L. R., 5 Cal., 198; s.c., L. R., 6 I. A., 
145 ; ami eoo Doori^a Singh v. Shoo " Bershad, I. L. R., 16 Cal-, 164; Fisher on 
Mortgages, 4th cd., p. 600. 
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the lessee have been paid, performed and observed down to 
the commencement of the mortgage ; and that the mort- 
gagor will, so long as the security exists and the mort- 
gagee is not in possession of the mortgaged property, pay 
the rent rese«*ved by the lease, or, if the lease be renewed, 
the renewed lease, perform the ponditioiis contained therein 
and observe tlie contracts binding on the lessee, and indem- 
nify the mortgagee against all claims sustained by reason of 
the non-payment of the said rent or the non-perfornmnco 
or noh-observance of the said conditions and contracts ; 

(e) an d,^ where the mortgage is a second or subsequent [5] 
incumbrance on the property, that the mortgagor will pay 
the interest from time to time accruing due on each prior 
incumbrance as and when it becomes due, and will at tho 
proper time discharge the principal money due on such 
prior incumbrance. 

Nothing in clause (c), or in clause (d), so far as it [6] 
relates to the payment of future rent, applies in the case of 
an usufructuary mortgage. 

The benefit of the contracts mentioned in this section [7] 
shall be annexed to and shall go with tho interest of the 
mortgagee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 

Commentary. 

Note 1. («) A similar covenant is implied iuL'favonr of a pnrcliaser 
of land as against the beneficial owner on the sale or exchange of land.^ 

In England it is now provided by tho Conveyancing Act, 1881,® that 
in a conveyance by way of mortgage there is implied the following 
covenant by a person who conveys and is expressed to convoy as 
beneficial owner (namely) 

“That tho person Avho so conveys has, with tho concurrence of every other 
"person (if^any) conveying by his direction, full power to convey the snbject-matter 
“ expressed to be conveyed by him subject as if so expressed, and in the manner in 
“ which it is expressed to be conveyed.” * • 


1 See section 56 (2) and noie*8 thereto. 

2 44 & 45 Vic., c. 1, section 47 (c). 
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As to the consequences of a breach of the covenant for title see 
note 2 to soction 68. 

Note 2» (&) The section of the statute, from which the above 
passaj^o is cited, goes on to set out the ordinary covenants for quiet 
enjoyment and for further assurance. Instead of a clause embodying a 
eirnilar cuveiiant, such as is also found in section 108 (c.), the obligation 
bore imposed is, in the case of tli3 mortgagor in possession, to defend 
the mortgaged property, and in the case of the mortgagee being in 
possession, to supply him witli the means of making such a defence, 
that is, presumably to supply him with information or with evidence of 
title. Apart from the Act the obligation on the mortgagor’s p/eirt, as 
long as the right o£ redemption remains with him, to indemnify the 
mortgagee against expenses incurred iu protecting t^o title is one 
implied by law, and does not need an express contract to bring it into 
existence.^ The protection to the mortgagee which in England is given 
by a covenant for quiet enjoyment is under the Act given by section 68, 
clauses (6) and (o), according to which he is entitled to recover the 
mortgage-money, when he is deprived of his security by or in conse- 
quence of the wrongful act or default of the mortgagor, e.^., a breach 
of the obligation imposed by clause (6) of the present soction, or where 
the mortgagor fails to secure to the mortgagee possession without 
disturbance by the mortgagor or any other person. 

Note 3t (c) The duty of paying Government revenue falls on the 
mortgagor or the mortgagee, according as the former or the latter is in 
possession. A breach of this duty by the mortgagor entitles the 
mortgagee to take advantage of the provision made in section 68, and 
to sue for tlio inortgage-moiioy. Further, if in consequence of such 
breach the property is sold, “ any pi'oceods which may arise from the 
** sale in excess of the arrears, belong to the mortgagee and ho has a 
“riglitof action for their recovery.”** This clause is worded so as to 
apply only to charges accruing due after the mortgage, but it is equally 
important to the morigagoo that charges accruing duo before that date 
should bo paid. While the mortgagee is at liberty to add to his charge 
moneys spent on account of revenue or otherwise in the preservation of 
tlie property,* no such right belongs to the mortgagor. 

“ In my opinion,** says Cotton, L.J., “ it would be utterly wrong to say that a 
** mortgagor, tlie owner of the ctiuiiy of redemption, can under those circumstances, 

1 Damndar v. ‘Vamanrav, I. K R., 9 Bom., 435; and compare section 72, note 2, 

2 Hoera Lall v. Janokeonafeh, Id W. B., 222; Kristodass v. Bamkant, 1. L« B., 
6 Cal., 142 ; and see section 73i 

3 See section 72 (t). 
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''defeat the incumbrancers on the estate. Suppose the mortgaged property is a mine 
“and the owner of tho equity of redemption wore to spend large sums of inonoy in 
“order to prevent the mino being flooded or otherwise destroyed, could lie have in 
“respect of that expenditure a lieu on tho estate as against the persons having 
“ charges and mortgages on that estate ? In my opinion, no.”^ 

On the same principle a claim on the part of the mortgagor to bo paid 
out of the mortgaged property the cost of taking out letters of adiuiiiis- 
tration, which werc^ necessary to con/plete his title, were disallowed.® 

Note 4^ (d) With regard to the state of things antecedent to tho 
mortgage, tho mortgagor covenants that he has paid the rent and 
performed and observed the covenants contained in the lease. For the 
future* he likewise covenants that, as long as the mortgagee is not in 
possession, he will pay the rent and observe the covenants, and further 
indemnify the'^mortgagee against claims arising by reason of default 
on his part. A similar covenant is implied in mortgages of leasehold 
property in England by force of the Conveyancing Act, 1881.® Mort- 
gages of leaseholds may be effected either by assignment or by niider- 
lease of the term. If the mortgage is by assignment of the term, tlio 
mortgagee becomes, as from the date of the mortgage, liable himself to 
the lessor in respect of the covenants contained in the lease.* 

Note 5« (c) The second or subsequent mortgagee of course takes 
flubject to prior incLuribrancea, and if the mortgagor fails to discharge 
them, it is open to such subsequent mortgagee to redeem them. ^ Or 
he may sue for tho breach of the contract implied by virtue of this 
clause and recover the mortgage- money, although there is no personal 
covenant to pay it.® 

Note 6, The proviso seems to be superfluous and not very accu- 
rately worded. Clause (r) says nothing of rout, and clause {d), so far 
as rent accruing due after the mortgage is concerned, does not apply 
where the mortgagee is in possession. 

Note 7, This last clause is taken from the Conveyancing Act, 
1881.’ A similar provision is made with regard to certain covenants 
made by the vendor® and lo.ssor.® 


1 Falcke v, Scottish Imperial Insurance Comimuy, 34 Ch. D., p. 213. 

2 Saunders v. Dunman, 7 Ch. D., 825. 

8 44 & 45 Vic., c. 41, section 7 (D). 

4 Fisher on Mortgages, 4th ed., p. Ifl#; and see section 108; for rent due before 
the assignmint ho is not liable, Maciiaghten v. Lalla Mewa, 3 Cal. L. B., 285. 

6 See eection 91 (a). ^ • 

6 Singjei v. Tiruvengadam, I. L. R., 13 Mad., 19^ 

7 44 & 45 Vic., c. 41, section, 7 (F) (6)« 

8 Section 56 (2). 

9 Section 108 (c) 
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66 . A mortgagor in possession of the mortgaged 
property is not liable to the mortgagee 
Waste by nioit- foj. allowing the property to deteriorate; 

but he must not commit any act which is 
destructive or permanently injurious thereto, if the security 
is insufficient or will be rendered insufficient by such act. 

Explanaiiori : — A security is insufficient within the 
jnoaning of this section unless the value of the 'mortgaged 
property exceeds by one-third, or, if consisting of buildings, 
exceeds by omj-half, the amount for the time being due ou 
the mortgage. 

Commentary. 

The EnglhsTi rnlo is similar to that Lere laid down. As long as the 
mortgagor is allowed to remain in possession, his position according to 
Kngiisli law is similar to that of a tenanvat-siifferanco, He is at liberty 
to exorcise the ordinary rights of property and to receive the rents and 
prodts without accounting for thom.^ Even if a receiver is appointed 
in a foreclosure suit, it is only from the date when the receiver makes 
ch-maud for possession that the mortgagor is liable to pay an occupation 
rcul..® JTe is not responsible for permissive waste and will not bo 
11 ‘strainod from doing acts which lessen the value of the property unless 
it is shown that the security is insutlicient.* 

The interests of the morigageo require that the mortgagor should 
not bo allowed to diiuiuish the value of the property and so impair the 
security. The mortgagor in possession has accordingly been re.strained 
from removing valiuible fixtures and cutting down timber.* Similarly 
under the Eascuneids Act, section 10, he is not at liberty to impose on 
the mortgaged property any easement that I'enders the security insofli- 
cioiit. The general words here used to denote acts of waste are also 
used in section 108 (o) in reference to lessees. The explanation settling 
the proportion which the mortgaged property shall hear to the amount 
duo in order to ho doomed a sufiioient security is taken from the law of 
trusts. The same proportion i.s fixed in the Trusts Act, section 6 of 
which presciihos tlio chi.ssos of securities in which trustees may invest.* 

1 Soo below ‘ accounts npfaiust inortu:asor/ noto to section 86. 

2 Yorkshire Kanlcing Co. v. .Mulluii, 35 Ch. D., 125. 

8 Fisher on Moi liiagos, 'Itli od., pp. 2i>3, 406. 

4 It., p. 203. 

6 Act II ot 18S2j and see Pisher on Mortgages, 4t.li ed., p. 280. 
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Bights and Liabilities of Mortgagee, 

67 . In the absence of a contract to the contrary, 
Right to foro- mortgagee has, at any time after the 
closure or sale. Hiortgage-money has become payable to 

him, and before a decree has been made for the redemption 
of the mortgaged jiroperfcy, or tile mortgage-money has been 
paid or dep9sited as hereinafter provided, a right to obtain 
from the Court an order that the mortgagor shall bo 
absolutely debarred of his right to redeem the property, or 
an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be 
absolutely debarred oE his right to redeem the mortgaged 
property, is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee us such to institute [j] 
a suit for foreclosure, or an usufructuary mortgagee as such 
to institute a suit for foreclosure or sale, or a mortgagee 
by -conditional sale as such to institute a suit for sale ; or 
(&) to authorize a mortgagor who holds the mort- [2] 
gagce’s rights as his trustee or legal representative, and 
who may sue for a sale of the property, to institute a suit 
for foreclosure ; or 

(r) to authorize the mortgagee of a railway, canal or 
other work in the maintenance of which the public are 
interested, to institute a suit.for foreclosure or sale ; or 

(d) to authorize a person interested in part only of the [^4] 
'mortgage-money to institute a suit relating only to a cor- 
responding part of the mortgaged property, unless the 
mortgagees have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

<• Commentary- 

The initial words of this section show that the remodirs of, a mort- 
gagee may be modif3e,d by* coii tract. The question 
wlien the mortgage-money has become payable is 
the same as that which arises under section GO ; for, 


30 
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as a general rule, the right to redeem and the right to foreclosure are 
co-ex tensive.^ Payment of the mortgage-money or deposit of it in 
Court under section 83 or, as Mr. Stokes suggests, tender, affords an 
answer to the mortgagee’s suit. Only if deposit is pleaded, it must be 
proved that the mortgagee had notice of it before he filed his suit.* 
According to the construction of this section to which 'the High Court 
of Bengal inclines, it must refer pnly to the form of suit which can be 
brought on an English mortgage, that is, a suit in 'which the mortgagee 
claims relief in the alternative, foreclosure or sale.'* This construction 
cannot be accepted without hesitation. The section, in giving the 
conditions under which a mortgagee may enforce his rights, is perfectly 
general in its terms and the language used with reference ^ to the 
remedies available certainly does not exclude the idea that the mort- 
gagee may under the section ask for and obtain one order or the other 
according as he may from the nature of his mortgage be entitled to one 
or the other. Moreover, if this section is not to be taken as referring 
to simple mortgages, in respect of which sale only can be asked for, or 
to conditional sales in respect of which foreclosure is the only remedy, 
there is no similar section dealing with those mortgages. It is hardly 
reasonable to suppose that the Legislature, while prescribing tbe condi- 
tions under which an English mortgage might be enforced, would fail 
to prescribe such conditions with respect to mortgages of a kind more 
generally known in this country .4 The provisions of this section can 
only apply to mortgages executed after the 1st July 1882 and have no 
reference to the usufructuary mortgagee who as such works out his claim 
by actual enjoyment of the property.® It is to be observed that the 
provisions, contained in Regulation XV of 1806, prescribing conditions 
in the way of demand and the like, precedent to the right of the 
mortgagee to enforce forfeiture of the mortgagor’s estate, are not 
reproduced in this Act. A strict compliance wnth those provisions was 
required by the Courts.® 

1 Seo soction 60, ante pp. 205, 208. 

2 Sitaramayya v, Yenlcataratnaiina, I. L, K., 11 Mad., 371. 

3 Girwar Singh o. Thakur Narain, T. L. B., 14 Cal., pp. 733, 737 ; see Venkata- 
* sami V. Subramanya, I. L. B., II Mad., 88. 

4 Motiram v. Vital, I.L. B., 13 Bom., 90. 

5 Sitla Bakhsh v. Lalta Prasad, I. L'. B., 8 All., 388 ; see ante p. 7. 

6 Norender Narain v. Dwarka Lall, I. L. B., 3 Cal., 397 ; s.c., L. B., 6 I. A.. 18; 
Madhopelsad v. Gajndbar, 1. L. B., 11 Cal., Ill ; s.u., L. B., 11 1. A., 186 ; Doma Saha 
V. Nathai Khan, 1. L.B., 13 Cal., 50 ; Kishori Mohnn v. Ganga Baba, I. L. B., 26 Cal., 
228 ; Basdeo Singh v. Mata, T. L. B., 4 All., 276 ; Sitla Bakhsh v. Lalta Prasad, 
I. Ti. B., 8 All., 388 ; Ajaib Nath v. Mathura, T. L. B., 11 All., 164. 
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d 

Note 1* (a) Neither the simple mortgrage nor the Tisnfrnctuary 
8iwpU<md usufruct mortgagee has the property in the land transfer- 
«wory mortgages. Neither of them, therefore, can sne 

for foreclosure ; since foreclosure implies that the property is vested in 
the mortgagee subject to a condition and that an equity only remains to 
the mortgagor.^ The simple mortgagee can only sue to obtain a decree 
for sale of the mortgaged property. ']'he right and remedy are similar 
to those enjoyed by the holder of a bottomry-bond, the effect of which is 
tohypothecat&the ship and give a maritime lien capable of being enforced 
judicially in a Court of Admiralty. For the usufructuary mortgagee 
neither sale nor foreclosure is necessary. He realises his right by pos- 
session and enjoyment of profits. Nevertheless it was hold in Madras 
that a decree for sale may be obtained on a usufructuary mortgage. The 
terms of the instrument are not set out in the report of the case in which 
this decision was passed nor in the printed record of the appeal giving 
rise to the decision, in which, however, it is called an hypothecation. 
The Court construed clause (a), as it has been construed in Calcutta, as 
only precluding the usufructuary mortgagee from suing for foreclosure 
or sale in the alternative ; and then it is observed ‘‘ that this is the true 
construction is clear from sections 86-89, the language of which and 
“in particular the words in section 86 ‘ shall transfer the property to 
“ ‘ the defendant, and shall, if necessary, put tho defendant into posses- 
“‘sion of the property,* include usufructuary mortgages among transac- 
“ tions upon which the mortgagee may institute a suit for foreclosure or 
“ a suit for sale.** * Reasons have already been given for doubting 
whether in danse (a) reference is made to the suit in the alternative ;® 
and section 86 which relates to the suit for foreclosure can bo eyplaineJ 
without inferring from the language used in tho second paragraph that 
it was intended to refer to persons holding under mere usufructuary 
mortgages ; for under an English mortgage it is always competent to 
the mortgagee to take possession, and liberty to do so 'is a frequent 
incident of mortgages by conditional sale. Tho Court did not refer to 
section 92, from the last paragraph of which an argument in favour of 
the view that an usufructuary mortgagee may sue for sale might have 
been drawn. From the language of that paragraph it may bo inferred 
that, on the usufructuary mortgagor obtaining a decree for redemption 
and then failing to make payment oi\the due date, the decree may order 
that tho property be sold. But the same paragraph provides that in 


1 Compare Beobion 93 and see Muhammad v, Mannli, I, L. R., 11 All, 886, 
3 Venkatasami v. Subramanya, I. L. K.,,11 Mad., 88. 

3 See ante note to section 67, first paragraph. 
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that event there can in the case of an usufructuary mortgage be no 
decree for foreclosure. It is difficult to reconcile this distinct provision 
with the doctrine laid down in the Madras case, and Muttusami Ayyar, J., 
who took part in tho decision, has said in a later case that the construc- 
tion placed upon section 67, clause (a), so far as it relates to an usufruc- 
tuary mortgage, is not correct. Both he and Kern an, J., having before 
them a case of a pure usufrnctu^ry mortgage containing no covenant 
to pay the mortgage-debt, hold that the mortgagee was not entitled to 
a decree for sale,^ and this is the view adopted in Calcutta^ and in 
Bombay.* 

Except for the Madras case which now may be considered overruled, 
there seems to be no authority for the proposition that either a suit for 
foreclosure or for sale i.s open to an usufructuary mortgagee. In a case 
decided in tho Korlli-West Provinces where it was ^agreed that the 
mortgagee should have possession for five years and a half, taking the 
profits in lien of interest, and possession was not given, because the 
property was in tho hands of a lessee, it was hold that a suit for sale 
would not lie, there being no hypothecation of the property.^ Tho 
question what remedy is available to the mortgagee has no doubt to be 
answered by reference to the terms of the contract and not merely to 
the name of tho mortgage.® If Ihero is a covenant to pay and no inten- 
tion to the contrary is indicated by the terms of the instramenb;''tho 
remedy by suit for sale is open to the mortgagee.® But if the mortgage 
is usufructuary, pure and simple, as it is described in section 58, it is 
clear that, except possibly in tlio event provided for in section 92, neither 
sale nor foreclosure is open to the holder of such mortgage, nor can he 
obtain a decree for money ^ except in the cases provided for in section 68. 
The mortgagee by conditional sale obviously does not require a suit for 
sale. All that he can require is to prevent the mortgagor redeeming him, 
that is, he can obtain a foreclosure-decree, and, if he is not in posses- 
sion, an oi’de'r for possession under the second clause of section 87. It 
is evidently not intended that ho should, after decree for foreclosure 

1 Ghathu V. Kunjan, I. L. B., 12 Mad., 109 ; Samayya v. Ifagalingam, I. L. R., 
IS 174; soo Shaik Idrus w. Abdul Rahiman, I. I*. R., 16 Bom., 303. 

2 Luclimesliar v. Dookh Moebau, I. L. R., 24 Cal., G77. 

S Sadasbiv v. Yyankatrao, I. L. R., 20 Bom., 296. 

4 Dulli V. Bahadur, 7 N. W. P., (1875), 55; Kewul Saboo v. Rash Narain, 13 

\V. ll.j 445 ; Tewareo v. Kasseciiauth, W. R., F. B., 79. * 

5 Gopal V. Parsotara, I. L. R., 5 All., p. 126. 

6 Ramayya v. Gurva, 1. L. ,R., 14 Mad., 232; see Nanu v. Raman, I. L. R., 10 
Ilad., i>. 338; Sivakami 17. Gopala, 1. L.,R*) 17 Mad., 131. 

7 Lucbmcfibar v. Dookh Moohaii, I. L. B., 24 Cal.» 677. 
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obtained, bring a separafe suit for possession. Tn cases decided 'with 
reference to the Regulation XVII of lS0t>, tlio mortgagee was not 
generally entitled to poesession until the expiration of the year of grace, 
and he might then sue for possession as absolute proprietor by reason 
of foreclosure having taken place. As such, he had a period of twelve 
years within which to sue.‘ If, however, the instrument of conditional 
sale gives the mortgagee a right to eijter on default being made, and 
he seeks to take possession accordingly, time runs against him from 
the date of snch default. When liis right was thus extiugiiished by 
limitation, he could not acquire a fresh right by proceeding under the 
Regulation.^ 

Note 2» (6) The mortgagor may become trustee or executor of 
tbe mortgagee, or the mortgagee may become trustee or cjxecutor of 
the mortgagor. The clause provides for the former case only and 
prohibits a suit for foreclosure. The case is one in wbicli, according to 
the old practice in Chancery, sale was considered the pro per i*einedy . * In 
the other case foreclosure is equally prohibited according to English 
practice on the principle that it iS ilio duty of the trustee to consult the 
interests of the mortgagor and that it is for the Tnortgagor’s interest tluit 
a sale, and not foreclosure, should take place. Therefore, oven if the 
deed expressly gave him power to foreclose, the Courts would not allow 
him to do so, but would leave him to his remedy by sale. * 

Note 3i (c) This clause also follows the rule laid down in England. 
It is founded on a consideration of the inconvenience wliieli would bo 
caused to the public by the sale or foreclosure of a wox’k such as a rail- 
way that has been constructed and maiutaiued mainly for the couvcuiencc 
of the public.® 

Note 4« (d) The proposition in this clause is the converse of tliat 
contained in section 0‘0, ])ai’agraph 4.° Jii general 
one and indivisible. On jibe one hand, 
the holder of a jxartial interest in the equity of 

1 Forbes v. Ameeroonissa, 10 Moo. I. A., 340; Mansur Ali v S.'n jTi JVrs])ad, 
I. L. R., 9 AH., 20 ; lirajanath v. Khilat Chandra, 8 Beng. L. It., lO-i ; s.c., 14 Moo. 
I. A., 144 ; AH Abbas v. Kalka, 1. L. R., 14 AH., 405. 

2 Modun Mohun v. Ashad Ally, I. L. R,, 10 Oal., 69; Girwar Singh v. Thakur 
Narain, I. L. B., 14 Cal., p. 73G. 

3 Lucas tf Seale, 2 Atk., 56 ; Robbins’ L.iw of Mortgage, p. 1017. 

4 Tennant v. Treuchard, L. R., 4 Cli., 537 ; Kaivfbi v. Ramlociian, 5 Rejig. L. R., 

450. 

5 Furness v. Caterham Railway Company, 25 Beav*, 614. 

6 See ante pp. 205, 216. 
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redempHon cannofi redeem a part of the property on payment of a pro- 
portionate part of the debt. On the other hand, one of the mortgagees 
cannot claim to realise a portion of the security for a proportionate part 
of the debt. The mortgagors are all entitled to be made parties to one 
proceeding, and are not to be exposed to a variety of proceedings in 
respect of the different interests which the mortgagees may possess.^ 
The fact that one of the mortgagors has paid part of the debt, does not 
justify the mortgagee in excluding that mortgagor^ and his share of the 
property from the suit which ho institutes against the other mortgagors. 
But if in some way the debt has been severed, portions of it having, 
with the mortgagor's consent, been made chargeable on different portions 
of the property, the general rule would not apply. And where a par- 
tition was effected by the mortgagors and in pursuance of it some of 
thorn paid their share of the debt, it was held that the mortgagee having 
recognized the arrangement could recover the remainder from the share 
of the other mortgagors.^ 

The exception, being confined to the case of several mortgagees, who 
have with the mortgagor s consent, severed their 
Eneeptimal cases, exeats, does not cover all the cases which should be 
taken out of the operation of the rule. For instance, it does not cover the 
following case, A mortgages X and Y to B, then sells X to B and Y to 
C. It was hold in such a case that the mortgage was split up and t£at it 
"was competent to the mortgagee to sue C., charging the parcel Y 
bought by him, with a proportionate share of the mortgage-money.* 
There can be no donbt that in such circumstances 0 could redeem his 
parcel on payment of the proportionate amount^ see note 4 to section 60. 

[ 1 ] 

[ 2 ] 

1 Noronder Narniti v. Dwarka Lai, I. L. E., 3 Cal,, p. 408 ; Nilatanfc v. Snresh 
Chandra ‘1. li. R., 12 Cal., \\ 42af; Cbandika Singh v. Pohkar Singh, I. L. R., 2 All., 
906; Biahan Dial v, Manniram, I. ’Ll R., 1 All., 297. 

2 Maliadaji v. Gaiipatahot, I. L. R'., 15 Bom., 267. 

3 Biaheshar v. Laik, I. L. R.,6 All., p. 257, 


68. The mortgagee has a right to sue 
the mortgagor for the mortgage-money in 
the following cases only ; — 

(a) where the mortgagor binds himself to repay the 


Right to sne for 
mortgago-monej. 


same; 


(/;) where the mortgagee is deprived of the whole or 
part of his security by or in consequence of the wrongful 
act or default of the mortgagor : 
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(c) where, the mortgagee being entitled to possession [3] 
of the property, the mortgagor fails to deliver the same to 
him, or to secure the possession thereof to him without 
disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or [4] 
default of the mortgagor or mortgagee, the mortgaged pro- 
perty has been wholly or partially destroyed, or the security 
is rendered insufficient as defined in section sixty-six, the 
mortgagee may require the mortgagor to give him within 
a reasonable time another sufficient security for his debt, 
and, if the iportgagor fails so to do, may sue him for the 
mortgage-money. 

Commentary. 

Note 1. (a) In a simple mortgage and in an English mortgage 
Covenant to pay ^tiere is a personal covenant to pay the mortgage- 
money. In ^mortgages of the other two classes, 
nsufruotuary mortgages and mortgages by conditional sale, there may 
also be a covenant to pay ; but such covenant is no essential part of the 
transaction and cannot be implied,^ as it is in England.® Whotlier or 
not ?here is a covenant to pay and consequently a personal liability 
under the instrument is a question of construction. The intention ma/ 
be that the money shall be paid only out of the hypothecated property 
and not from out of the general estate of the debtor.* In a recent case 
the mortgage-deed provided that “ if the mortgagors should fail to 
“pay the money secured thereby according to tho terms thereof, the 
“ mortgagees should immediately institute a suit and realise the amount 
“due by sale of the mortgaged property, and that if tho proceeds of 
“ such sale should not be sufficient 'to liquidate the debt, the mortgngecs 
“ should realise the balance from the persons or properties of tho mort- 
gagors.” The High Court of Bengal construed this deed as one under 
which the holder was entitled in one suit to prosecute his claim first 
Limitation against the property and then on it bidng exhausted, 

against the debtors personally. As the suit was 


1 Gopalasami v. Amnaohella, I. L. B./15 Mad., 304; see however Musaheb v. 

Inayat-ul-lah, *1. L. K., 14 All., 513 ; for cases before the Act Munoo Lai «. Beet 
Blioobnn, 6 W. B., 283 ; Vencatavarada v, Venkata, J?3 W. R., 91. , 

2 Fisher on Mortgages, 4th ed., pp. 4, 642, jB78j •Sutton v. Sutton, 22 Ch. J). 
p. 616 ; 44 A 45 Viet., c. 41, section 26. 

3 Narotam v. Sheo Pargash, I. L. R., 10 Gal., 740; Bunieoanur «. Snjaat, 
I. L. E., 16 Cal., 640; Singjei v. Tiruvengadam, I. L. B., 13 Mad., 192. 
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instituted more tlian six years after the date fixed for payment of the 
money, it was held to be barred so far as the personal remedy was 
concerned.^ It liad previously been decided by the Judicial Committee^ 
that Article 132 of the Limitation Act of 1871 applied only to suits to 
enforco payment of money by means of a sale of immoveable property, 
and the Court put the same constimction on Article 132 of the Act of 
1877. I'liis latter decision overrules some decisions to the contrary of 
the High Court of Bombay.^ Wliero there is a sepa'rate and independent 
covenant to pay interest, the mortgagee may restrict his claim to interest 
in tlio first instance and subsoquontly sue for the principal.^ And 
ordinarily a suit may be brought for interest as it accrues due against 
the mortgagor personally. But where the instrument provided, in 
default of payment of interest at the duo date, for payment of enhanced 
interest and compound interest, it was held that the mortgagee was 
precluded from suing for the interest before the principal became due.® 

The mortgagor’s personal liability subsists, notwithstanding his 
assignjnont of the equity of redemption to a third person, but it is not 
thereby rendered absolute. It is still Conditional on the mortgagee re- 
convoying the property to him, subject to such rights as may be vested 
in any third person. This condition is of obvious importance wheii| 
as often happens, tho mortgagor has sold tho property subject to the 
mortgage and taken from tho purohasei* a covenant to indemnify hihi in 
I'ospect of all claims upon it.® Thepurehasei*, on tho other hand, by the 
mere fact of tho assignment to him doc.s not b(‘como personally liable.^ 

If a money-decree merely is taken for a mortgage-debt, the 
mortgagee is under the Act precluded from executing it by sale of the 
mortgaged property.* If there is a distinct coYcnaut to pay intei'est 
periodically and the principal becomes due only on tho expiration of 
a i.erm of years, it is clear that an action may bo brought for the 
interest as and when it falls duo and Hutt another suit will lie to recover 

the principal when the term has expiied. In tho Bombay case already 

1 -- 

1 Millor V. llunga Nath, I. L. K., 12 Cal., 389, followod in Chnliar Mai v. Thakuri, 
T. L. 11., 20 All., 512 ; Seshayyav. Annamiiia, 1. L. R., lO Mad., 100 ; Bulakhi v. Taka 
Raiubhat, I. U R., 14 Both., 378. 

2 Ham I'iii v. Knlka, I. L. R., 7 All., 502; s.o., L. R., 12 I. A., 12. 

3 lJulakhi v. Tuka Rambhui, l.L. R., I t Bv)m., 378, wlun-o, as tlio instrunumt was 
registoi'od, six years and not throe year:^i>nly should have been allowed; Klioinji a, 
Ramu, 1. Ti. R., 10 Bom., 619; balliibhal v Naruu, 1. L. R., 6 Born., 71?. 

4 Yushvant v, Vithal, 1. L. Ji., 21 Bom.. 267. 

5 Kaiimi v. Natosa, I, Ij, R., 14 Mad., 477. 

6 Riimnml Trollope, 30 Ch. I).. 636. 

7 In rc KxnutTtDu, 1 tj. ih, il. 

i' 8co section 09. 
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cited it was held that, although the mortgagee had! sued for arrears of 
interest falling duo after the principal had become due, ho was not 
precluded by section 43 of the Civil Procedure Code from bringing 
another suit for the principal.^ 

Note 2t {h) Apart from any covenant to pay, the mortgagor, and 

presumably any assignee of the equity of redernp- 

Default of mart- becomes peribnally liable in the circumstances 

gagor, « 

mentioned in clauses {b) and (c). The section pro- 
vides for a personal remedy against him and cannot ho interpreted as 
giving the mortgagee a right to sue for sale of the property.® The suit 
which ho may bring must be instituted within six years of the date 
when the cause of action arose.® The ‘default* might be a breach of 
the duty impose^ by section 65 (a), (6), (c) or (e).^ Thus where accord- 
ing to the terms of the mortgage, the mortgagee was to have posses- 
sion for a certain j)Griod on the expiration of which tho money was to 
be paid, it was held that, on proof that tho mortgagee was deprived of 
his security by reason of a prior mortgage of which ho had no notice, 
he might recover the mortgage- money without waiting for tho expiration 
of tlie period fixed. In a case where the mortgaged property was sold m 
execution of a decree against a third person as if it belonged to him and 
the mortgagor put forward his claim, Imt on its being overruled, took 
no further stoi)s to protect his mortgagee, it was held that he ougjit to 
have sued to establish his right to tho property, and that not having 
done so, he had rendered himself personally liable for tlio mortgage-debt.® 
So if being in possession he allows Government revenue to fall into 
arrears and tlio property to be sold in eonsequcnco (sec sections 72 (5) 
and 73). Ju tho case of a mortgagee in possession his obligation to 
pay revenue does not extend beyond tho mortgaged property, and if 
that is sold on account of arrear.s due in respect of other land of the mort- 
gagoi*, the mortgagee may recover ifigainst liim personally, having also 
under section 73 a lien on the excess proceeds.^ 


1 Yashvant v. Vifclial, T. L. R., 21 267. 

2 A ruTiachellam v. Ayjavayan, I. L. It., 21 Mad., 477; bnt boo Linga Reddi v. 
Sania lluu, I. L R., 17 Mad., 472. 

3 Unichaina v. Ahracd, I. L. R., 21 Mad, 241 ; Rau Javan v. Jagannatb, I« L. B., 

25 Cal., 450. • 

4 Siiigjei^. Tiruvongadam, I. L R., 13 Mad., 19f3. 

5 Itadbu Cliuni v, Parbiitty, 25 W. It., 51. 

G Purlhad Chunder v. CLundeecdmi-n, S. D. A., 1853, p. 675; compare Gopala 
sanii r, Arunachella, I. L. R., 15 Mad , 304, cited in note 3. 

7 Sawaba V. Abaji, I. L. R., 11 Bom., 475. 
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Note 3« (c) This clause makes provision for two cases concerning 
the mortgagee entitled to possession. Firstly, there 

Failure to give or may be failure to put the mortgagee in possession, 
eecure possession. „ , . , - 

He IS then at liberty to sue the mortgagor for pos- 
session of the property;^ or under the clause he may, notwithstanding 
the absence of a covenant, bring an action for the money advanced with 
interest thereon.* In a case where, not having been put in possession, 
tlio mortgagee sued for the interest only and recovered judgment, it 
was held that he was precluded by section 43 of the Pti^ocedure Code 
from bringing an\ 2 >ther suit to recover the principal.* The second case 
is that in which the mortgagor fails to secure possession to the mort- 
gagee without disturbance by the mortgagor or any other person. On 
this failure the mortgage-money may be recovered. In cases where the 
inortgageo was dispossessed by some third person claiming the property, 
tlus right was recognized before the Act came into force.* Where he 
was dispossessed of part of the property, a proportionate part of the 
money was adjudged to him.^ Where the instrument of mortgage 
gives the mortgagee the right to possession for a certain period at 
the expiration of which the property is to be restored without any pay- 
ment being made, it is considered that this section does not apply and 
that the only remedy for the breach of contract by the mortgagor in 
failing to deliver possossion of the whole of the land is by an action for 
damages,* 

The opinion has been expressed in Allahabad that the dispossession 
of the mortgagee does not give him a right of action 
clanso, though under clause (6) it may 
do so, if due to tho wrongful act or default of the 
moi’tgagor; but it seems more reasonable to suppose that the deprivation 
incntionod in tho latter clause refers to tithj, while tho possession of the 
mortgagee is protected by clause (r) only, and the distinction which 
is drawn between 'deprivation of possession and failure to secure 


] Dnlhi V. Bahadur, 7 N. W. P», 66 ; Ishan Chnnclra v. Snjan, 7 Beng. b. B., 14; 
(lauoBh Singh V. Bujhiiri, I. L. R., 10 AH., 47. 

2 Saravana v. Chiiinaminal, 1. L. R., 15 Mad., 65 ; Manesh Sing v. Chanharja, 
I. h. H., 4 All., 245 s Vayalil v. Valia, 2 Mad. H.O., 315 ; Oodit Farkash v, Martindoll, 
1 Moo. 1. A., 444. 

3 Ilikmatulla v. Imam Ali, I. L. R., 12 All., 203. 

•li JliabUii Ham v. Girdari, 1. L. R., 6 All., 2S9 ; BUugwan v. Gobind, 1, L. B«, 
9 Gal., 234; Dhoiido v. Balkvislmu, 1. L. 11., 8 Bom., 190. 

6 Pitambur v. Ram Sarun, 25 AV. R., 7. 

6 Yisvalmga v. Falauiappa, 1. L. R., 21 Mad., 1. 



Ipebsonal liability. 


243 


SECT. 6d.] 

possession without disturbance is not easy to appreciate.^ In the case 
referred to, the dispossession was effected by a purchaser of the equity of 
redemption and was clearly not traceable to any wrongful act or default 
of the mortgagor. And the same observation applies to a Madras caso in 
which the mortgagee was dispossessed by the purchaser at a sale in 
execution of a "decree obtained against the mortgagor. It was held for 
this reason that no action would lie lender clause (6), and further that 
the mortgagor was Aot liable under clause (c), because that clause must 
be read as rdforring to persons having title and not so as to include 
third persons who are mere trespassers.* If this view is correct, it 
follows that a usufructuary mortgagee, who is ejected by a stranger 
having in fact no title and thus deprived of his security, has no personal 
remedy against his mortgagor, unless he can maintain an action on the 
covenant for title (section 64 (a)), or on the covenant to enable the 
mortgagee to defend the mortgagor’s title (section 65 (6)). The only 
course open to him is to risk an action against the trespasser with the 
hope, if successful, of adding the costs to his mortgage-money, (section 
72 (r)). In England no donht the covenant for quiet enjoy rnont 
protects the mortgagee only against interference on the part of persons 
lawfully claiming the property. On the principle that such covenants 
should be construed so as to give effect to what may reasonably bo 
supposed to be intended by the parties, the covenant is not treated as a 
warranty securing the mortgagee against the. acts of mere trespassers. 
The mortgagee has however his remedy on the covenant for payment of 
the mortgage-money. Here the usufructuary mortgagee does not possess 
that remedy, and, if there is no covenant for quiet enjoyment, there is 
no question as to the intention of the parties. 

The question is as to the intention of the Legislature as expressed 
in the clause. On the one hand, in favour of a qualified interpretation 
of the clause, it may be said that, there is no apparent reason why a 
mortgagee who thus loses his security should be mdte favourably treated 
than the mortgagee who is othorwisef deprived of his security and has 
to rely on clause (a), and also that it may bo difficult to qualify the 
expression * without interruption ’ in section 108 (c) when the words 
* without disturbance’ by the mortgagor or any other person in this 
clause have a liberal and unrestricted meaning put upon them. On the 
other hand there is the signiffcant onvission of the word ‘ lawful ’, which 
is found in ^he statutory covenant given in the Conveyancing and Law 

i 

1 Eira Lai v. Ghasitu, I. L. B., 16 All., 318, ^23, where the decision in Thabhu 
Earn V. Girdhari Singh is criticized. 

2 Gopalasami v. Aranachella, I. L. B», 16 Mad., 304, followedj in Kaxchedi 
Bam Charitar, 1. L. B., 19 AU., 191. 
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of Property Act, 1881, and there is the fact that the usufructuary 
mortgagee may, but for this clause, be dispossessed and practically 
left without any remedy or security ; whereas, if the property were 
destroyed by grave accident, he would have recourse to the mortgagor 
under the last paragraph of the section. 

Note 4i This paragraph provides for the accident of flood, fire, 
or the like destroying the property wholly or par- 
of^ecuHiy^^* ^ ^ * tially without any fault on the part of either party. 

The mortgagor must either furnish other sufficient 
security or repay the 3m)rtgage-money. In a case decided in Bombay 
where a mortgaged house, being in the possession of the mortgagee, 
was bnrnt down accidentally, it was held that he was entitled to a 
personal remedy. “ A creditor in whose hands a pledge has perished 
“ by accident and without negligence on his part is entitled to proceed 
“ against his debtor personally for recovery of the debt.”^ Where the 
mortgaged property is without the mortgagee’s assent transmuted into 
another form, the right attaches to the property in the new form. His 
security is not destroyed by the transnfatation^’ The paragraph clearly 
would not bo applicable if the destruction of the premises were due to 
the negligence of the mortgagee in possession, nor, is apprehended, if he 
wore under a covenant to repair.”* Nor again does it apply to the case 
of the laud being compulsorily taken under the Land Acquisition Act. 
A salo under that Act alters the nature of the security but does not 
effect a destruction of ilm property. As to the lien of the mortgagee 
on the proceeds of sale for arrears of rent or revenue, see section 73. 

[11 69 . A power conferred by the mortgage-deed on the 

mortgagee, or on any person on his behalf, 
*0 sell or concur in selling in default of 
■payment of the mortgage-money, the mort- 
gaged property, or any part thereof, without tho intervention 


1 Yitlioba V. Ohotalal, 7 Bom. H. C., (A. C.), 116 } Shoe Golam v. Roy Binkar, 
12 W. R., 215. 

2 Fisher on Mortgages, 4th ed., p. 810; Byjiiath v» Eamoodeen, 21 W. R., 223; 
S.C., L. R., I. A., 106, stall'd above in note to section 61 ; Hem Chandor v, Tbaku 
Moni, I. L. R., 20 Cah, 533 ; and compare section 49. 

3 Sro Yciikatcshwara v, Kesava, 1. L. R., 2 Mad*, p. 192; compare section 
108 (o) and note. 

4 Artimiigam v. Sivagnana, 1. L. R., 13 Mad., 821 ; as to this and other cases Of 
substituted security see note to section 73. 
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of tlie Court, is vSlid in the following cases and in no 
others (namely) ^ : — 

(a) where the mortgage is an English mortgage, and 
neither the mortgagor nor the raortgagoo is a Hindu, 
Muhammadan or Buddhist, or a member of any other race, 
sect, tribe or class from time to time .specified in thi.s 
behalf by the local Government, with the previous sanction 
of the GoT^ernor-General in Council, in the local official 
Gazette;* 

{li) where the mortgagee is the Secretary of State for 
India in Council ; 

(c) wh^e the moi-tgaged property or any part thereof 
IS situate within the towns of Calcutta, Madras, Bombay, 
Karachi or Rangoon. 

But no sucli power shi^dl be exercised unless and until — [2] 
(L) notice in writing requiring payment of tlie 
principal money has been served on the mort- 
gagor, or on one of several mortgagors, and 
default has been made in ])ayraent of the 
principal money, or of part thereof, for three 
months after such service ; or 
(2) some interest under the mortgage amounting at 
least to five hundred rupees is in ai‘r(;nr and 
unpaid for throe months after becoming due. 

When a sale has been made in professed exercise of [3] 
such a power, the title of the* purchaser sludl notlio iinpoacii- 
able on the ground that no «a3e had arisen to atiLliorizo 
the sale, or that due notice was not given, or that the power 
was otherwise improperly or irregularly exercised ; but any 
person damnified by an unauthorized, or improper, or 
irregular exercise of the power shall have his remedy in 
damages^against the person exercising the power. 

1 The words “ and in no others” were added >(0 this paragraph by the Amend- 

ment Act, III of 1885, section 5. , • 

2 The words 'or a member . . . (Jazetip • were added to this paragraph by the 
Amendment Act, 111 of 1885, section 5. 
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The money which is received fey the mortgagee, 
arising from the sale, after discharge of prior incumbrances, 
if any, to which the sale is not made subject, or after 
payment into Court under section fifty-seven of a sum to 
meet any prior incumbrance, shall, in the absence of a con- 
tract to the contrary, be hcl^d by him in trust to bo applied 
by him, first, in payment of all costs, charges and expenses 
proi)erly incurred by him as incident to the dale or any 
attempted sale ; and, secondly, in discharge of- the mort- 
gage-money and costs and other money, if any, due under 
the mortgage ; and the residue of the money so received 
shall bo paid to the person entitled to the mortgaged 
property or authorized to give receipts for the proceeds of 
the sale thereof. 

Nothing in the former part of this section applies to 
powers conferred before this Act comes into force. 

The powers and provisions contained in sections six to 
nineteen (both inclusive) of the Trustees’ and Mortgagees’ 
Powers Act, 1866,' shall be deemed to apply to English mort- 
gages, wherever in British India the mortgaged property 
may be situate, when neither the mortgagor nor the mort- 
gagee is a Hindu, Muhammadan or Buddhist, or a member 
of any other race, sect, tribe or class from time to time 
specified in this behalf by the local Government, with the 
previous sanction of the Governor-General in Council, in 
the local official Ga>zctte. 

(I 

Commentary- 

Note 1. Except in tho cases denoted and in cases to which the Act 
^ is not applicable, it is now clear that a power, given 

of mlt. mortgagee of selling without the interven- 

tion of tho Court, is invalid. Independently of tho Act it seems to be 
an open question whether such a power is permissible in the case of 
mofiissilj mortgages. In Bc^ygal there is authority against the exercise 
of tho power, but in a later .case on the point the Court expressed a 


1 These eectiousof Act XXVill of 1866 are printed in Appendix L 
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doubt whether if it had been necessary to go into the question, they 
could adopt the same view.^ In a case that came before the Privy 
Council the mortgage-deed contained a clause empowering the mort- 
gagee, “ If any obstruction be caused either by me or my men in respect 
“ of any of the conditions aforesaid, you are competent to give me two 
** months’ notice, and if I do not within that term fulfil the conditions 
“ entered into with you, to sell by aV|Ction by yourself the said Muttah 
“Zemindaree and &11 other mortgaged property or portions thereof 
according to your pleasure, to pay yourself at once the principal due 
“ to you, and the interest payable on the full amount of principal for the 
“ unexpired portion of the 12 years, and to deliver to me the remainder, 
“ if any.” On the interest falling into arrears the mortgagee gave notice 
under the danse, and brought a suit claiming the full amount of the 
mortgage-money with interest for twelve years. The Judicial Committee 
hold that the clause conferring the power was of a penal nature, and that 
it was therefore not enforceable on mere default in payracjifc of interest.* 
On the other hand, the High Court of Bombay held in 1875 that a sale 
effected under a power of sale •contained in a deed mortgaging certain 
mofussil property to a bank was valid and effectual, proper notice having 
been given to the mortgagor and the sale having been fairly conducted.* 
In another case where the mortgage was in the English form, the mort- 
gaged property being in tho mofussil and the parties residing in Bombay, 
the same Court considering that a power of sale contained in tho mort- 
gage-deed was governed by English law, held that the mortgagee was 
at liberty to exercise it and did not lose this remedy on the mortgagor’s 
filing a suit to redeem, and added “ the owner of the equity of redemp- 
“ tion can only stay the sale •pendente, lite by paying the amount due into 
Court, or by giYing primd facie evidence that the power of sale is being 
“ exercised in a fraudulent or improper manner, contrary to tho terms of 
the mortgage.”^ ^ 

Where an effectual power of sale is given to Inortgageos under the 
section, it may be presumed that an* injunction to restrain its exercise 
will be granted only on those principles. 

In England the power to sell, if not given expressly, is conferred on 
the mortgagee by the Conveyancing Act, 1881. Like this section, the 
statute gives power to sell, or to concur with any other person in selling, 
the mortgaged property or any part thereof. In the case of a mortgage 


1 Bhanoomntty v. Premchand, 15 Beng. L. B.*, SS8 ; s.c., 23 W. R., 96. • 

2 Venkatavarada v, Venkata, 23 W. B., 91. ^ ' 

3 Pitamber v, Vanmali, I. L. R., 2 Bom,^ 1 ; sen Koshavrav v. Bhavanji, 8 Bom. 
H. 0., (A. C.), 142 i Bulakhi v. Tnka Bambbat, I. I,. K., 14 Bom., p. 380. 

4 Jagjivan v, Sbridhar BalkriBbna, 1. L. B. 2 Bom. 252 
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of premises, having machinery upon them, which, according to section 6, 

Bub-scction 2 of the same statute, passed with the land as fixtures, it 

was contended that the mortgagee was at liberty to sever the fixtures 

and sell them apart from the land. The contention was not allowed to 

prevail, for, in the opinion of the Court of Appeal, ‘any part thereof’ 

meant any part of the mortgaged property which was land. The power 

of sale may bo so worded as to authorize the separate sale of fixtures, but 

otherwise it is not competent to the mortgagee of a'^house to dismantle it 

and sell the fixtures separately.^ ‘ 

Note 2« Iho two clauses provide for two alternatives. When 

default in payment of the principal is made the occasion for exercising 

a power of sale, notice served three months previously is required. 

When it is interest that is in arrears, no notice is required ; it is enough 

that the sum exceeds Rs. 500 and has been due for three months. 

Clause (1) must ho read into any instrument of mortgage conferring a 

power of sale. The absence of any stipulation for notice or the mention 

of a sliorber period tlian three months are alike immaterial and do not 

ailcct the power of sale.* * 

Clauses (1) and (2) are taken from the Conveyancing Act, 1881, 

section 20,® the first part of that section being identical with danse (1) 

while the remaining provisions ai'e as follows : — 

* 

*^Un1uss and until botuo interest under the mortp^age is in arrears and unpaid 
“ for tw’^o inontlis after becoming due, or there has been a broach of some provision 
“contained in (he mortgage-deed or in tliis Act and on the part of the mortgagor or 
‘‘of some person concurring in making the inor(,gage to bo observed or performed, 
“ other than and besides a covenant for payment of the mortgage- money or interest 
“ tlierooii.” 

Independently of the Conveyancing Act, it has been said in England 
that a power of sale without notice to the mortgagor is of an oppressive 
character ; it is however usual to stipulate for notice where an express 

j 

power of sail!*' is giveuj^ and the ordinary stipulation is that notice be 
given to the mortgagor or his assigns. A notice given to the mortgagor 
after he had assigned his equity of redemption to a third person could 
not be deemed valid against the latter.® Of course the mortgagor cannot 


1 Southport Co. r. Thompson, 37 Ch. D., 64; llawtry v. Butlin, L. R., 8 Q. B., 
290; Batchildor v. Yates, 38 Ch. D., 112; Ex parte Barclay, L. R., 9 Ch., 577; see 
Boction 8. 

3 Madras Deposit Society v. Passauha, I. L. R., 11 Mad., 201, 

3 44 & 45 Vic., c. 41. 

4 Miller u. Cook, L. R.j'iO E(i., G41; Fisher on Mortgages, 4tli ed., p. 464. 

5 See Mnncherji v. Noor Mahomedbhov T- B. R.. 17 Bom., 711 : Hoole v. Smith 
17 Ch. D., 434. 
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to a sale for warff. of duo notice, if he has waived notice or 
consented to dispense with it.^ 

Note 3. The two following paragraphs are taken almost verbatim 
IVoTi section 21 (2) and (3) of the above statute; 

paragraph, saving powers conferred before 
this Act comes into force, would seem in view of 
section 2 (c) to be superfluous.* The words saving the purchaser from 
any impeachment of Jhe sale “ on the ground that no case had arisen to 
authorise the s^ale/’ would presumably cover a case where the power of 
sale was exercised, although the mortgage-money was paid off. A sale 
made under a mortgage containing a similar clause to a purchaser in 
good faith has been held to be valid even though the secuidty proved to 
have boon satisfied.* In cases to which the clause is thus applicable the 
Court will not giMt an injunction to stop a sale.^ Where the mortgagee 
with the consent of the mortgagor becomes the purchaser on a sale under 
a power, the effect is to create a merger of the equity of redemption in 
liis favour and to vest in him an unimpeachable title which overrides 
and is altogether distinct froiji his title as incumbrancer.^ This 
indeed is the result of his acquiring the mortgagor’s right under any 
circumstances. 

A mortgagee, exercising his power of sale in good faith and without 
collusion with the purchaser, is not, except as to the balance of the 
purchase- money, a trustee for the mortgagor so as to be answerable for 
the disadvantageous result of a sale; and the mortgagor cannot, there- 
fore, claim credit for the real value of the property over and above the 
price which it has fetched,® With regard however to the surplus 
proceeds in liis hands the mortgagee is virtually a trustee for the mort- 
gagoi*, or persons deriving title from him 7 The position of things is 
Y»'hoUy different from that which arises when mortgaged property is sold 
under a mortgage-decree, for in that case the property is not sold free 
from incumbrance and the second mortgagee, who Jh'as not<been made a 
party to the mortgagee’s suit, is not precluded by the sale from prose- 
cuting his remedies against the property. » 

1 In re Thompson & Holfc^ 44 Ch. D., 492» 

2 Seo ante p. 4. 

3 Dicker v. Anporstein, 3 Oh. D., 600. 

4 ^^rnneherji v. Noor Mahoraedbhoy, I. Jj. B., 17 Bom*, 711* 

5 Pui*mai»iiiid Jhis v. Jamnabai, I. L. R., 10 Bom., 49; and see Heath v. Fagh, 
6 Q. B. D., p. 360, 'pei' Selhomc, C. ; s.c., 7 App. Cagi.,^35. 

6 Warner v. Jacob, 20 Ch. D., 220, see note to section 97. 

7 See L.ill Doss v. Jamal Ali, Beng. L. B., Slip. Vol,, 901; s.c., 9 W. B., 187; 

Jaijit V. Gobind, I. L. R., 6 All., 303. • 

8 See Venkata v. Kanuam and other cascB cited in note to sectioa 86* 

32 
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It has been held in England that a mortgagee having a surplus in 
his hands is bound, if he cannot ascertain to whom to pay it, to set it 
apart in such a way as to be fruitful for the benefit of the persons 
beneficially entitled to it, and he may accordingly be charged with 
interest from the date of the completion of the sale. To that extent he 
stands in a fiduciary position to the persons entitled.^ In calculating the 
amount due to him the mortgagee is entitled to take credit for arrears 
of interest, though by reason of law of limitatjron they could not be 
recovered. The right of retainer is not affected by limitation.®* 

The last paragraph of the soction contains a declaration that certain 
provisions of Act XXVlll of 1866 are applicable to all English mort- 
gages in which an express power of sale would bo valid under dUuse (a) 
of the present section.” 


70 . If, after the date' of a mortgaG^e, any accession 
is made to the mortgaged property, th<' 
gogrf propertjT”*' absence of a contract to 

the contrary, skall, for the purposes of the 
security, be entitled to such a(!"ossion. 


Illu8tratio7is» 

(а) A mortgages to B a oertaiu field bordering on a river. Tho field is inefeased 
by alluvion. For tho purposes of his socurity, B is oufcitlcd to tho inoveaso. 

(б) A mortgages a certain plot of buildhig, land to B and afierwards erects a 
house oil the plot* For the purposes of his security, B is entitled to the house as 
well as the plot, 

Oommentary. 

The general principle of the English law on this subject has been 
said by tho Privy Council to be that : — 

“ Most acquisitions by a mortgagor qrniro for the benefit of the mortgagee 
Inoreasing thiueby the wiluo of liis seciirily : and, on the other hand, many acquisi- 
“ tions by the mortgagee are in like maqner treated as acurotious to tho mortgaged 
“ property or substitutions lor it, and therefore subject to redemption.”* 


1 Charles v. Jones, 36 Oh. D., 646; followed in Haji Abdul v. Ha-ji Noor Ma- 
homed, I. L. Jt., 16 Bom., 141. 

2 l7i re Marshfield, 34 Cli. D., 7'21 j Edmunds v. Waugh, L. II., I Eq., 418; 

Baudbhai v. Daudbhai, I. L. R., 14 Bouu, 113, and cases in Shephard’s Limitation, 
p. 179. ^ 

3 For tho provisions of thoiict referred to, see Appendix I. 

4 Kishendatt v. llajah Mumta^, I. L. R., 5 Cab, 210; s.c., L. R., 6 T, A., 146; see 
also Fisher on Mortgages, 4th ed., pp. 7?, 296. As to the other branch of the rule, see 
section 03, and note. 
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Tiie rule laid down in mte section is applicable, as appears from the 
illasfcrations, whether the accessions are natural or otherwise. They can 
liowcver, as it seems, be prevented from becoming: part of the securiiy by 
special terms in the mortgage-contract,^ In the absence of such special 
uums, wlicn the mortgaged property is described by name only, as in 
the case of a village, and it is increased or diminished in size, e,g., by 
the decision of a survey officer, the extent subject to bo held by 
the mortgagee and redeemed by tbe \nortgagor will be regulated by 
such decision,®^ Where the accessions are the result of expenditure by 
the mortgagee, tlie question whether he is entitled to be reimbursed 
must be decided in tbe redemption-suit on an account being taken. ^ 
When accessions have accrued to the mortgage-security they will enure 
to the benefit of any subsequent mortgagees on the redemption of the 
first mortgage.^ ^ 


71. When the mortgaged property is a lease fora 
term of years, and tlie mortgagor obtains 
^ renewal yf the lease, the mortgagee, in 
the absence of a contract to the contrary, 
shall, for the purposes of the security, be entitled to the 
new lease. 

Oommentary. 


When the property mortgaged is leasehold and the mortgagor 
renews the lease, “the new lease will bo held to bo a graft on the old 
“one and subject in equity to the same mortgage which affected the old 
“ loaso.'^® And this is the rule whether or not the new lease is given in 
accordance with a covenant to renew. According to English law when 
a mortgagor obtains any interest of like nature with a new lease, or 
purchases the reversion in fee, thus making the renewal of the lease 
impossible, the interest or estate so 'acquired becomes equally subject to 
the mortgage. No provision is made \n th(3 Act for this case, or for the 
case of the mortgagor surrendering his lease. But on the principle in- 
volved in section 115 the surrender should not be permitted to prejudice 
tbe existing incumbranoe, and so it has been held in England. ^ A 
renewal by the mortgagee is expressly provided for by section 64> which 


1 Ganpatji e. Saadat, I. L. R., 2 All., 78f . 

2 Sadashi^^. Yithal, 11 Bom. H. G., 52 

3 Bahshiram v. Darka, 10 Bom. H. C., 369. 

4 Fisher on Mortgages, 4th ed., p. 296. « 

5 Leigh v. Barnett, 29 Ch. D., 231; Fishev on Mortgages, 4th ed., p. 296. 

6 Ib. 
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declares fcbat tlie mortgagor on redemption ^.liall, in tlic abj;oiu.« of a 
contract to the contrary, have the heuolit of the iie v leu so ; and such a 
case is also covered by section 90 of the Indian Trusts Act.^ 

72. When, during the continuance of the mortgago, 
the mortgagee takes possession of the mort- 
gaSo^n property, he may spend such money 

as is necessary — . 

[1] (a) for the due management of the property and the 
collection of the rents and profits thereof ; 

[2] (^) ^or its preservation from destruction, forfeiture 
or sale ; 

[3] (c) tor supporting the moi’tgagor’s titij io the pro- 
perty; 

(d) for making his own title thereto good against the 

mortgagor ; and ^ 

(e) when the mortgaged property is a renewable leaso- 
hokl, for the renewal of the lease ; 

and may, in the absence of a contract to the coulrary, 
add such money to the principal money, at tlio rate of 
interest payable on the principal, and, where no such rate 
is fixed, at the , rate of nine per cent, per annum. 

[^ 4 ] Where the property is by its nature insurable, the 
mortgagee may also, in the absence of a contrsefc to the 
contrary, insure and keep insured against lo.ss in- damage 
by fire the whole or any part of such properly ; and the 
premiums .paid for any such ibsurance shall be n ciiarge on 
the mortgaged property, in .addition to the principal money, 
with the same priority and with, interest at the same rate. 
But the amount of snob insurance shall not exceed the 
amount specified in this behalf in the mortgage-deed or 
(if no such amount is therein specified) two-1 Iiinis of the 
amount that would be required in case of total destruction 
to reinstate the property insured. 

1 Rco noto to Boefcion O'!, and Kishondatt ». Rajah Muinta/, I. L. R., 5 Cal., lOS ; 
S.C., L. R., 13 I, A , U3 ; Fisher o]x,Hortgages. 4th cd., 297- 
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Nothing in this "^section shall be deemed to anthorizo 
the mortgagee to insure when an insurance of the property 
is kept np by or on belialf of tlie mortgagor to the amount 
in which the mortgagee is hereby auLhorized to insui*e. 


ommentary- 

This section sets»out tlie purposes'*for whicli the mortgagee in pos- 
session may sp«nd money with the right to add the amount expended to 
tho mortgage-debt. Section 76, on the other band, declares the liabili- 
ties whicli attach to him by virtue of his possession, and clauses (c) and 
(df) specify the purposes on which he must spend moneys out of the 
income of the mortgaged property. 

Note 1, (uj^The due management of the property, to whicli of 
course the collection of ilie rents or profits is in- 
cideutal, enures to Hie advantage of the mortgagor; 
ho is tlioreforc' precluded from redeeming the mort- 
gage without refunding the moriAgagee's disliursements on this account. * 
Thus in England if a mortgagee in possession of ])roperty employs an 
agent to manage tlio esi ato, lie is entitled to charge for his salary, though 
he may not charge for his own time and labour expended in the same 
way‘;'* and in this country a similar allowance is madc.**^ 

Note 2. (b) While under section 76 (il) the mortgagee is hound to 
inak(3 such repaii\s as can ])o ]uiid for out of tho 
property pp« h t s reinaini ng af ter h i s i u t u j cs t and certai n obh er 

(diargos have been satisfied ; ujidor this clause ho is 
at liberty to spend laouoy for the maiiitonanco of tho property and tlio 
proLi’ction of tho title. “Ho need not rebuild ruinous promises and 
“ iMcroase his debt by laying out large sums beyond the rent.” On tlio 
other Jiand, he “ will be allowed for proper and necessary repairs tt> tho 
‘‘estate, and, if buildings liocome ruinous so as to bo unfif for u.^e, ho 
“may eoniplote or pull tliein down and rebuild. And the rebuilding or 
“ repairing may he done in an improved manner and more substantially 
“t-ha)i before, so that the work be done providently, and fhat no new or 
“expensive bnijdliies be erected for purposes different from those for 
“ ^^hich the former buildings were used.”'* Tins passage was cited with 
approval by Couch, C.J.,ina case wlicrea charge for repairs necessitated 


1 FiMU'i- on Mortgages, llh e(l.,p. 871. * ^ 

'2 Ibijah Heera r. Salioj, 1 S. D. A., N". W. ^1838). 

:i So'! Pipher on Mongages, 4r,h cil., p, .SGo; llio passage as it etands » takes 
from 2 ik1 (m 1 , p. 8*^7 
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by a firo, fchoagh it amounted to more tlian d<?^ible the price paid on a 
conditional Rale of the property, was allowed by a Court. ^ Similarly, 
where tlio property consisted of a thatched house and repairs were 
executed to prevent it from becoming uninhabitable.’^ Improvements, 
although reasonable and permanent in character can hardly be necessary 
for the preservation of the property, and therefore the money expended 
upon them cannot, in the absence of contract, or of assent on the part of 
the mortgagor, be addon (o the mortgage-money.? The mortgagee in 
possession is as regards improvements in no better portion than a 
lessee. I’hia shaterneni: of the law is supported by the language used in 
Sandon v Hooper^ where Lord Langdale appears to distinguish money 
spent on necessary repairs, or for ibn pj otection of the mor-lgagor’s 
title, from money spent on improvements and to hold that for the latter 
the mortgagor cannot be charged unless acquiescendG is established. 
But in a case reported^ after the passing of this Act the language 
of Lord Laiigdahi was disapproved, and it was held that, while the 
mortgagor must not be improv'^d out of his property by an nnreason- 
liblc expend itn re, the mortgagee is entitled to bo repaid the cost of 
improvements so far as the value of the property has been increased 
thereby, the iniprovoments being reasonable and appropriate in regard 
to the nature and value of the property. Shepard v. JoneSy it should be 
mentioned, was not a redemption suit, bufc a suit by the mortgagor for 
an account of the proceeds of sale elToctod by the mortgagee under his 
power of sale and the question was whether the increase of the property, 
brought about by the mortgagee at his own cost, could be appropriated 
by the mortgagor without paying for the oui.lay. It would be difficult 
to answer that question otherwise than in the negative. The case is also 
an authority for the position that, while mere notice to the mortgagor 
will not render him liable to a charge which is otherwise inadmissible, 
the conduct of tho mortgagor may be evidence of acquiescence on his 
part* Here, atuunder Section 63, assent on the part of the mortgagor has 
to be proved.® r 

In a case where tho mortgagee, although not in possession, advanced 
money in payment, of Government revenue to save the estate from sale, 
tho opinion was expressed by the Privy Council that he might in suing 

1 Maiicbarslia V. Kanivimisa, 5 Boui. H. C., (A. 0.}, 109 j Raglio Anaji, 6 *6., 
116; Lahsluniin r. Hari Diiikar, j. L. R., Bom., 584. 

2 .Jogoudroiisaii r. Raji Naraiu, 9 W. R., 488. 

3 Si i\se(ai<m 03, Aruuacholly/v. Sithagi, 1. L. R., 19 Mad., 327. 

4 0 licMv., tiU). 

6 Shoparil i> Jones, 21 Ch. D., 475, 

6 Burga Singh v. Isamauy,!. L. R., 17 All., 282. 
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to enforce the inortgagef have tacked to it the amount l:o advanced by 
him on account of revenue.^ 

The clause, adopting the rule previously recognised, covers the case 
of th^ mortgagee in possession, paying Governn-ent revenue or other 
dues to save the land from sale. The money so •.•ivpended ho may add 
to the mortgage-money.* For other persons making similar payments 
no provision is made in this Act. But in the Bengal Tenancy Act it is 
declared that a mortgagee, whose interest in the holding could bo 
voidable upon a sale made under that Act, may pay the amount requisite 
to prevent the sale, and his mortgage shall lake priority of every 
other charge on the holding, and he shall be entitled to possessi ’n as 
until the debt with interest has been discharged.® By Act II of 1804 
(Madras),^ section 35, the looHgagee or other incumbrancer of I'ind, 
threatened with^ttachment fci- arrears of revenue, is empowered to pay 
off the arrears with the consequence b “.coming a creditor of the 
defaulter and hiring a charge upon the land. But this charge “shall 
“only take j)rjority over other charges according to the date at which 
“ payment was made.” In a cane whore there was an express covenant* 
obliging the rnorfgngor to pay tho revenue and payments were on his 
default made by ilie mortgagee, it was hold that the latter having 
already brought an action on tho covenant and obtained a decree was not 
entitled in a redemption suit to ^charge against the mortgagor the 
moneys paid by him and reasonable under his decree. It was consider- 
ed inequitable that the mortgagee having adopted one remedy should 
afterwards be allowed to enforce another against the mortgagor.® 

As to the question whether other persons not in tlie position of morb- 

^ gagees are so entitled, there is a difference of 

8alvage4ieu. . . _ _ _ 

opinion. From the language used in some cases it 

would seem that such a charge could be claimed by any person interested 

in the land. Thus in an Irish case Lord St. Leonards observes ; — 

“ In Ireland it is a very ooinraou equity to have, as a., prior chai^o to all other 
incumbrances, wliat is called salvage-money. Where a leasehold estate, or an 
« estate held for lives to which half-a-dozen people are entitled in succession, many 
“ of them being mortgagees according to certain priorities, the last man of all who 

1 Nugenderch under v, Srecniatty, 11 Moo. I. A., 241, followed in Mohesh 
Chunder v. Ram Pursono, I. L. R., 4 Ca!., 539. See Laohman Sing v. Salig Itarii, 
1. L. B., 8 All., 885 ; Anandi v. Dor Nojaf, I. L. R., 13 All., 196; Kamaga v. Devapu, 
I. L. B., 22 Bom., 440. 

2 Grrdhar Lai v. Bhola Nath, I. L. R., 10 All., 611. 

3 Act VIII of 1885, section 171 ; see Kinu Bam v. Mozaffer, I. L. it, 14 Cal., 
p. 817. 

4 Revenue Recovery Act (Madras) ; see Seshagiri v. Piohu, cited post p. 257 

6 Imdad Hasan Khan r. Badri Prasad, 1. L. B., 20 All., 401. 
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“ is entitled after everybody, being in possession, rodAms, I may say, the nstato by 
** paying the landlord who otherwise would liavo recovered the estate, aud taken it 
“from everybody} this payment is what is callod salvage-money. Tha is an estab- 
“lished equity, and a very proper equity, lie that pays the salvage has a prior 
“ incumbrance to every other charge and inle; est, because so far as any interest is 
“left to anybody beyond the charge, it is acquired by that payment, in the shape of 
** redemption-money.” ^ 

Bat thiB doctrine of sal vagf -lien, founded on the analogy of mari- 
time law, is decisively rejected in recent hinglish cases, and Lord St. 
Leonards’ words quoted above aro explained by refevenco to the peculiar 
practice in the Irish law of conveyancing.® 

In Leslie v. French the question was discussed with refe.i'ence to 
payments of premium made iii order to keep aliv(^ a policy of insurance, 
and it was said that a lien on the policy might bo crewed on account of 
such payments in four cases® : — 

“ First. — By contract with a beneficial owner of the policy. 

“ Secondly, — By tlie right of trustees to an indemnity out of their trust property 
“for money expended by them in its preservation.* 

“ Thirdly. — By subrogation to this right tmstoos of some person wlio may at 
"their request have advanced money for iho iirosorvation of the property. 

“ Fourthly. — By reason of tho right vested in mortgagees or other per.'^ons having 
" a diarge upon the policy, to add to their charge any money which have boon paid 
“by them to preservo the property.” ^ 

Adverting to this case and the others above cited, a Full Bench of 
the High Court of Jlcngal hold that a co-sharer paying the whole 
revenue in order to save the estate does not thereby acquire a charge on 
tho shares of his defaulting co-sharers against thorn oj* a purchaser from 
them.^ In a recent case a co-sharer who was also lambardar, having 
obtained in a Revenue Court a decree against liis oo-sharors for rovenuo 
paid by him in 1882 and subsequent years, brought a suit against a 
person claiming under a mortgage executed in 1S7.*> by his co-sharors, 
asking to IhVye his lien “ which is oh account of Government declaimed 
“superior and preferential to the hypolliecation lien in favour of tho 
“defendant” and praying for a sale accordingly. In an elaborate judg- 
ment dismissing the suit, Edge, O.J., expressed Jiis agreement with the 
view entertained by the High Court of Bengal. He points out that the 
plaintiff was really claiming to be placed in a position higher than that 

1 In re Tharp, 2 Sm. & Gill., 578 : see also Leslie i\ ITrench, 23 Ch. D., 652. 

2 Falcke v, Scotii.sU Imperial lusurauuo Co., 31 Oh. D., 234, 264; Leslie 
French, 13 Ch. D., p 563. 

3 23 Ch. D., pp. 552,660. 

4 See Indian Trusts Act, section 32. 

6 Kiiiu Bam v. Mozaffer, I. L. R., 14 Cal., 800 . 
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of a second mortgagee ^latively to the first mortgagee, and holds that 
the claim founded on the doctrine of salvage is at variance with the 
principles disclosed in this and other Acts of the Legislature. In an 
equally elaborate judgment Mahmood, J., dissenting expressed his 
adherence to the view held by some of the learned J udges of the Bengal 
Court and held on principles of justice, equity, and good conscience that 
the plaintiff was entitled to a salvage-lien which could be enforced as a 
first charge on the property.^ This opinion is approved in Bombay,* 
and in Madras.* In the Madras case where the owner of the part of lands 
held on raiyatwari tenure under one patta paid the revenue in order to 
save the lands from sale and then sued the other owners for contribu- 
tion, he** was held entitled to a charge on the land in the defendant’s 
possession. Muttusami Ayyar, J., based his judgment on the ground 
that the plainti^ had, by paying the revenue, freed tli|| land from a 
statutory charge, and was no less entitled to the benefit of the charge 
than if he had advanced money to satisfy a prior mortgage.* This 
application of the doctrine of subrogation is commented on by Edge, C. J., 
in the case above cited, as also by Mahmood, J., who observes that he 
does not rest his decision on it, for the reason that the plaintiff could not 
by payment of the revenue acquire the right of enfox'cing his lien 
according to the methods available under the JEtevenue Act to the revenue 
authorities.^ 

Note 3* (c)| (d) (e). The rules contained in these clauses hold good 
in England. There it is held that a mortgagee is 
entitled to allowance in respect of moneys paid for 
the redemption of land-tax, or in perfecting and 
protecting the mortgagor’s title, and in supporting it when it has been 
impeached. He is further entitled, whether or not he is in possession, to 
add to the mortgage-money the necessary expenses of defending his own 
title against the mortgagors, for instance, the cost of an action brought 
by the mortgagor to set aside the mortgage and dismissed- with costs.® 
But he is not entitled to the costs of defending his title to the mortgage 


1 Seth Chitor v> Shib Lai, I. L. B., 14 All., 273. 

2 Aohut Bamachandra v. Hari, I. L. B., 11 Born., 313. 

3 Seshagiri v. Fichu, I. L. B., 11 Mad., 452 ; see Thanikaohella w. ShndacHella, 
I. L. B., 15 Mad., 258. 

4 Seshagiri v. Fichu, I. L. R., 11 Mad/, p. 458. It is very doubtful whether the 

case of second mortgagee paying off a prior mortgage in ordei* to prevent a sale 
comes within this section so that the former can cl^m as for salvage, for section 74 
relates to such a case. ^ 

5 Seth Chitor v. Shib Lai, 1. L. B., 14 All., pp. 296. 382 

6 Eardley v. Knight, 41 Gh. D., 637 

33 
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against, a third person.^ The right of the mt/rtgagee under clause (e) 
is, it may be observed, independent of any covenant by the mortgagee to 
renew, and does not carry with it the power of compelling the mortgagor 
to renew.* * 

Note 4. The paragraphs of the section dealing with the insur- 
ance of mortgaged property are borrowed from the 
Conveyancing Act, 1881.® Before legislative pro- 
vision was diade for them, the rights thus given to 
the mortgagee were usually stipulated for in English montgage-deeds : in 
their absence the mortgagee could not tack insurance-premiums paid by 
him. against a second mortgagee, and of course he will not now be enti- 
tled to do BO when the operation of those paragraphs has been 'excluded 
by special terms in the contract.* For the rules as to the destination 
of the insurance-money see section 76 (/). ^ 

It is competent to the mortgagee to stipulate that in case of the 
accidental destruction of the premist^s the mortgagor shall rebuild or 
allow him to do so at the mortgagor’s cost. With a mortgage on those 
terms the mortgagor can redeem only paying the cost incurred by tho 
mortgagee in rebuilding the housc.^ Under the usual covenant for in- 
surance the mortgagee enjoys a similar right in respect of the premiums 
paid by him to keep up tho policy. 

# 

73 . Whore mortgaged property is sold through failure 
to pay arrears of revenue or rent due in 

Ohargo on pro- 
ceeds of revenue respect thereof, the mortgagee has a charge 

on the surplus, if any, of the proceeds, 

after payment thereout of the said arrears, for the amount 

remaining due on the mortgage, unless the sale has been 

occasioned by some default on his part. 

•• ’ ' Commentary. 

Generally tho duty of paying revenue and rent falls on the mort- 
gagor or mortgagee according as the one or the other is in possession. 
The section declares the law as j)revionsly laid down with regard to the 
right of the mortgagee to the surplus proceeds of a sale of the property 


1 Pokreo Saheb v. Pokroo Beary, f. L. B., 21 Mad., 32; Fislior on Mortgages, 
4th ed., pp. 8(51, 8G2. 

2 lU I see section 65 (d). * 

3 44 & 45 A^ic., c. 41, se'etions 19 (ii.), 28 (1), (2>; 

4 Fisher on Mi^rtgages, 41h cd., pr862. 

5 Sakharamshot v. Amtha Ui'vii, I. L. R-., 14 Bom., 28 
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free from all incumbrances under the provisions of tbe Revenue Acts. 
Such sales are made free from incumbrances, and so tbey bn.ve as tbeir 
resuU that nothing is left except the surplus proceeds to repi t^^ent the 
mortgagee’s security. The proceeds of the sale, being substituicd for 
the mortgaged property, become subject to the lien to which that 
property was subject.^ So if land is sold compulsorily under the Land 
Acquisition Act the proceeds are treated as mortgaged property.* 
Similarly on the sale Jor arrears of rent of a patni taluk under the Regu- 
lation VIII of, 1819 (Bengal), the surplus proceeds, whether in the 
hands of the Collector or of creditors of the mortgagor, are available to 
satisfy the mortgagee’s claim.* In the case of compulsory sale, where 
the property is sold subject to incumbrances, e.^., sales under the Madras 
Rent Act^ and under section 13 of Act XI of 1859,^ while, on the one 
hand, the mortgagee does not in consequence of the sale iSbe his lien on 
the land, there is, on the other hand, no reason why he should have a 
charge on the proceeds. The section does not apply to such cases.^ 
In addition to the above cases of substituted security the cases where 
after the date of the mortgage a partition has taken place may be noted. 
In Byjnath v. 'Ramoodeeri? the , property mortgaged consisted of two 
mouzalis, in lieu of which, by a partition effected for revenue purposes 
under Regulation XIX of 1864, the mortgagor became entitled in sever* 
alty tp the whole of one of the two mouzahs and to other land not 
mentioned in the mortgage. In the Court of first instance the mortgagee 
obtained a decree for the mouzah and other land so specifically allotted 
to the mortgagor. This decree which was reversed in the High Court 
was restored by the J udicial Committee, it being held that, while the 
mortgagee was entitled to take the subject of the pledge in the new form 


1 Heera Lall i;. Janokeenath, 16 W. B., 222 ; Kristodass v. Bamkant, I. L. 11., 

6 Oal., 142 ; Doaglas v. Collector of Benares, 5 Moo. I. A., 271. 

2 Yiraragava v, Krishnasami, I. L. B.,*6 Mad., 344 ; Balhaji v. MagjjLiram, I. L. B., 
21 Bom., 396 : See Baramal «. Tajammal, 1. L. B., 16 All., 78, where a mortgagee 
omitted to claim compensation under the Act. 

3 Gosto Behary v» Shib Nath, I. L. B., 20 Oal., 241. 

4 Act VIII of 1865 ; Bajagopal v. Subbaraya, I, L. B., 7 Mad., 81, overruling 
Munisami v, Dakshanamurthi, I. L. B., 6 Mad., 731 $ Subramanya v. Bajaram, I. L. R., 

8 Mad., 673 ; as to Bengal see Shahaboodeen v, Futteh, 7 W. B., 260, and Bengal 
Act VIII of 1885, Chapter XIV. 

5 Premchand v. Pnrnima, I. L, B., 16 dal., 646. 

6 See note to section 76 (c) and Beni Prosad v. Bewat, I. L. B«, 24 Cal., 746. 

7 L. E., 1 1. A., 106, explained in Hridoy v. Mo^obutnessa, I. L. B., 20 28 . 5 . ^ 

If after decree for redemption the mortgaged property is allotted on partition to any 
individual, that person is entitled to the mbrtgage -money against the plaintiff in 
the suit, Ganshimal v, Hamirmal, 1. L. B., 21 Bom., 747. 
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whicli it had assumed, he could not successfuKy have sought to charge 
any other parcel of the estate in the hands of any of the former co- 
sharers, since the mortgagee, taking an undivided share by way of 
security, took it subject to the right of the other sharers to enforce a 
partition and thereby to convert what was an undivided share of the 
whole into a defined portion held in severalty. This case was followed 
in a case where the partition was e&cted by a decree to which the 
mortgagee of an undivided share in a certain land was no party. Under 
the partition that land was allotted to a third party and other land was 
allotted to the mortgagor. It was held that the mortgagee must pro- 
ceed against this latter property only and not against the land which 
had been allotted to a third party. ^ 

The effect of the proviso must be that, if the sale has been occa- 
sioned by the mortgagee’s default, he has no charge ofx the surplus. 1 f 
the mortgagee makes default in payment of the revenue and himself 
purchases the property at the sale, it is clear that he becomes a trustee 
for the mortgagor and that the right to redeem remains unaffected.* 

74 , Any second or other subsequent mortgagee may, 
Tti ght. o* rabse. at any time after the amount due on the 
pay^oflpriM^^ “oxt prior mortgage has become payable, 
tender such amount to the next prior mort- 
gagee, and such mortgagee is bound to accept such tender 
and to give a receipt for such amount ; and (subject to the 
provisions of the law for the time being in force regulating 
the registration of documents) the subsequent mortgagee 
shall, on obtaining such receipt, acquire, in respect of the 
property, all the rights and powers of the mortgagee, as 
such, to wvhom he, has made silch tender. 

Oomrlientary- 

The present section deals duly with one case, viz.^ that; of a second 
or later mortgagee in relation to the incumbrancer immediately prior to 
him.* When the second mortgagee has pai(} off the first and obtained 


1 Hem Chunder v, Thako Moni, I. Lt H., 20 Cal., 638. 

2 Balkrishna v. Madharav, I. L. H., 5 Bom., 73; Kalappa v. Shi/aya, I. L. B., 

20 Bom., ,492; Jenu v Sakharaix^ <1. L. B., 22 Bom., 273; see section 90. Trusts Act, 
and illustration (c). «. 

3 For observations on this section, see Sirbadh Bni v, ila^liuuath, I . n 11., 7 Alh, 
p. 674; per Oldfield, J., Koopmia Sahib v. Chidambaram, 1. L. B., 19 Mad., 105; sne 
also Teevan v. Smith, 20 Ch. D., 724. 
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the necessary receipt, he^stands in the place of the first mortgageo. ^rhe 
supposition is that the prior mortgage is kept alive for the benefit of the 
second mortgagee. He does not acquire a new charge on the property, 
but lie becomes in effect assignee of the rights which the first mortgagee 
then possessed, and therefore if any part of the mortgaged property has 
been released from the mortgage his right can prevail against the 
remainder only. ^ The doctrine of tacking not being admitted as between 
incumbrancers inten se, it is obviouS that a third mortgagee paying 
off the first cannot thereby improve his position with respect to his 
original mortgage (see section SO), The right of the second mortgagee 
to make a tender to, and require a receipt from, the prior mortgagee 
arises only when the money due on the prior mortgage has become 
payable and therefore it cannot be exercised under circumstances in 
which the mort^gor could not equally insist on paying off the mortgage- 
money. If the first mortgagee is entitled to notice from the mortgagor, 
he is no less entitled to it from the second mortgagee. Similarly if the 
prior mortgagee is entitled to possession of the property for a certain 
period, he cannot be redeomed^by the subseqiiont mortgagee until the 
expiration of that period.* The receipt, if it be a receipt and nothing 
more, would not require registration.^ On the prior mortgagee refusing 
to give a receipt, there can bo no course left except to sue for redemption, 
in which suit, if the tender was a proper one, the prior mortgagee would 
forfeit his right to costs.® It is clear that this section does not apply 
when the first mortgagee has been satisfied and extinguished on the 
execution of the second and the second mortgage is alone outstanding.^ 

75. Every second or other subsequent mortgagee has, 
nights of mesne SO far as regards redemption, foreclosure 
p«°ol^Tnd and sale of the mortgaged property, the 

quent mortgagees. game rights against the prior mortgagee or 

mortgagees as his mortgagor has against suoh'-prior mort- 
gagee or mortgagees and the Same rights against the subse- 
quent mortgagees (if any) as he has against his mortgagor. 
Oommentarj’’. 

It is competent to a mortgagor to deal with the interest remaining in 
him and transfer it by sale, mortgage or lease to other persons, but not 

1 Muhatnmad Mahmud v. KalyanDas, 1. L. B*, 18 AIL, 187, 

2 See ante p. 208* « ^ . 

3 Akhara v» Saba L^, I, L. B,, 18 All., 83. ^ 

4 See ojnte p. 213. * 

6 See note on * costs’ under section 86’; Fisher on Mortgages, 4fch ed,, 915. 

6 Koopnda Sahib v, Chidambaram, 1. L. B., 19 Mad., 106. 
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50 as to prejudice the interests of the mortgag^je, ‘ the result of such a 
transfer being that the transferee acquires as against the fii*st mortgagee 
all the rights of the mortgagor.^ The account to bo taken at the 
instance of a second mortgagee must be taken in all respects as though 
the mortgagor himself were taking it.® Thus when A has mortgaged 
the property successively to B, G and D ; C and D have against B, and 
D has against C, the same rights as A has under the several mortgages 
against B, C and D ; while 0 has i against D the same rights as he has 
against A, That is to say, the later can redeem the prior mortgagee, 
on the same terms on which that mortgagee could himself bo redeemed 
by the mortgagor. If the first mortgagee without joining the second 
has obtained a decree and bought the property at the sale in es^ecution 
of it, the second mortgagee is still entitled to redeem on paying off what 
is due on the first mortgage, not on paying the sum for which the 
property may have been bought.* The decisions, however, are not 
uniform as to the course to bo adopted in such cases. In a Madras 
case (1893) it was held that the second mortgagee was as against the 
defendant who had bought from the first mortgagee, who in his 
turn had bought at the sale in execution, entitled to sue for sale. The 
decision was based on the circumstance that the defendant in buying 
liad reserved out of the purchase-money a sum snllicient to pay off 
prior incumbrances.^ For that reasuii the case was distinguished from 
Perumal v. Kaveri^ in which case the same Court held that a second 
mortgagee in possession under a usufructuary mortgage had no right of 
action against the first mortgagee who had bought under his decree. 
This latter decision seems clearlj right but the other is more doubtful. 
This section does not in terms oblige the second mortgagee to exercise 
his right of redeeming the first, nor make redemption of the first mort* 
gage a condition precedent to enforcement of the second mortgage. In 
view, however, of other sections of tho Act it has been held in Allahabad 

1 Shridbar V. Atmarain, I. L. Tl., 7 3oin., 455; Shridbar v. Knabnaji, I. L. R., 
12 Rom., 272 ; Ali Haean v, Dhirja, I. L. B„ 4 All., p, 624 ; Tarn v. Turner, 39 Oh. 
D., p. 460. 

2 Khub Cbund v. Kalian, I. L. R., I All., p. 244 ; see Venkata v, Kannam, 

I. L. R., 6 Mad., p. 18G ; Sirbadh llai v. Baghuuatb, I. L. R., 7 AIL, p. 674 j Dosai 
Lalliibbai v. Muntliar, 1. L. IL, 20 Rom., 390, 

3 Mainland v. Upjolui, 11 Oh. D., 126^ 

4 Dip Narain v* iiira Singh, I. I/. R., 19 All., 627; Sivathi v. Bamasiibbayar, 

1. L. R., 21- Mad., 64 ; Ganga P&csbad v. Land Mortgage Rank, 1. L. R., 21 OaL, 
i). 369. 

6 Narayanasami v. Narayana, I. L. B., 17 Mad., 62, 

6 X. L. B., 16 Mad., 12l. 
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that an order for sale camot be obtained hj a second mortgagee except 
on his redeeming the prior mortgage. In other words, he is not entitled 
to have the property sold subject to the prior mortgage,^ This deci- 
sion is admittedly in conflict with several others,* and has not been 
followed in Calcutta,® or Madras.^ The decree for sale may contain 
a direction that, after satisfaction of the first mortgage, tlio plaintiff 
should be paid out of the surplus proceeds.^ In the absence of such 
direction, the decree is open to the objection that it exposes the prior 
mortgagee to the necessity ofijj^inging another suit. This section doei 
not provide for the rights of a first mortgagee as against second or subse- 
quent incumbrancers. Obviously the rights of the former are the same 
as they ^are against the mortgagor. The property is in the hands of 
the second mortg^agee no less liable than it was when the mortgagor’s 
right of redemptijj^ remained nninenmbered. 

Where suits are brought by two successive mortgagees of the same 

Conjlictmg decrees. ^ one decree and 

then under the other, the question as between the 

two purchasers whore one bringe#a suit for possession against the otlier 
must be decided in favour of the purchaser who has first obtained 
possession. In such a suit the priority is determined not by referenco 
to the date of the mortgage or decree, but by reference to tlio date of 
ilie spvle and possession taken under it. Such rights, as the priority in 
the date of the mortgage may give, must be enforced in another suit. ^ 


Liabilities of 
mortgagee in pos- 
session. 


76, When, during the continuance of 
the mortgage, the mortgagee takes posses- 
sion of the mortgaged property, — 

(a) he must manage the property as a person of[i] 
ordinary prudence would manage it if it were his own ; 


1 Mata Din v. Eazim, I. L. R., 13 All.*, 432, followed in Akhara v, Suba Lai, 
I. L. R., 18 All., 83 j Ilira Lai v. Kishan Lai, I. L. R., 19 AIL, 543, dissented from 
in Kanti Ram v. Kutubuddin, I. L. R., 22 Cal., 33 ; see note to section 96. 

2 Sirbadh Rai v. Ragbuuath, I. L. R., 7 All., 568 ; Raghunathv. Jurawn, I. L. R., 
8 All., 105 ; Yencatachella v, Ranjanadion, I. L. tt., 4 Mad,, 213 ; Craogadhara v. 
Sivarama, I. L. R., 8 Mad., 246. 

3 Kanti Ram v. Kutubnddin, I. L. R., 22 Cal., 33. 

4 Narayanasami v. Narayana, I. L, R., 17 Mad., 64. 

5 Aubindro v. Ohunnoololl, 1. L. R., 6 Cal., l6l ; Beni Madhub v. Sourendra, 

I. L. R., 23 Cal., 795. / 

6 Nanaok Chand v. Telnckdye, I. L. E.,*6 Cal., 266; Dirgopal v. Bolakec. ib. 
269 ; Venkatanarasamma v. Ramiab, I. L. B., 2 Mad., 108. 
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[ 2 ] 

[ 3 ] 


[ 4 ] 


[ 5 ] 

[ 6 ] 


[ 7 ] 


[ 8 ] 


(5) lie < must use his best endeavours to collect the 
rents and profits thereof ; 

(fi) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Government 
revenue, all other charges of a public nature accruing due 
in respect thereof during such possession and any arrears 
of rent in default of paynient of which ,the property may 
be summarily sold ; 

(d) he must, in the absence of a contract to the 
contrary, make such necessary repairs of the property as 
he can pay for out of the rents and profits thereof after 
deducting from such rents and profits the payments men- 
tioned in clause (c) and the interest on the principal money ; 

(e) he must not commit any act which is destructive 
or permanently injurious to the property ; 

(/) Where he has insured the whole or any part of the 
property against loss or damage by fire, he must, in case 
of such loss or damage, apply any money which he actually 
receives under the policy, or so much thereof as m4y be 
necessary, in reinstating the property, or, if the mortgagor 
so directs, in reduction or discharge of the mortgage-money; 

(ff) he must keep clear, full and accurate accounts of 
all sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, give 
the mortgagor, at his request and cost, true copies of such 
accounts •and of the vouchers'by which they are supported; 

' (h) his receipts from* the mortgaged property, or, 
where such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after deducting 
the expenses mentioneil in clauses (c) and (d), and interest 
thereon, be debited against him in reduction of the amount 
(if any) from time to time due to him on account of interest 
on thte mortgage, moimy and, so far as such receipts exceed 
any interest due, in reduction or discharge of the mortgage- 
money ; the surplus, if any, shall be paid to the mortgagor; 
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(i) when the mortgagor tenders, or deposits in manner [9] 
hereinafter provided, the amount for tbe time being due 
on the mortgage, the mortgagee must, notwithstanding the 
provisions in the other clauses of this section, account for 
his gross receipts from the mortgaged property from the 
date of the tender or from the earliest time when he could 
take such amount’ out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties 
iiOBs oooasionea imposed upon by him by this section, he 

by his default. i j j. i • 

^ mayj when accounts are taken in pursuance 

of a decree made under this chapter, be debited with the 
loBB, if any, odtSasioned by such failure. 


Commentary. 

Note !• (b) a mortgagee enters into possession for the purpose 
“ of recover! rjg both the principal and interest, and 
** estate being in the eye of this Court a security 
“ only for the money, the Court requires him to be 
diligent in realising the amount which is due in order that he may 
** restore the estate to the mortgagor who in the view of this Court is 
** entitled to it.”^ Acting on the principle thus expressed, the Court of 
Chancery charges a mortgagee in possession, who has sold the mortgaged 
property, with the proceeds of the sale received by him or for his use, 
“or which without his default might have been so received.”* In this 
respect the position of a mortgagee is that of a trustee. And thus the 
same measure of prudence is prescribed here as in the Indian Trusts 
Act. Having once taken upon himself the responsibilities of a mort- 
gagee in possession, he is not at liberty to surrender possession for his 
own convenience or have a receiver*appointed.® it has beep hold in this 
country that a mortgagee in possessioij is bound to cultivate the ordinary 
crop which the ground is capable of yielding.* At tho same time he is 
“ not an assurer of the continuation of the same rate of profit which his 


1 Kensington v, Bonvorie, 7 De G. M. & (4., J 3 1 ; and sgg Fisher on Ixlortgages, 
4tli ed., p. 850; compare liability of bailee under soction 150 of the Conti act Act. 

2 Mayer v, Murray, 8 Oh. D., p. 428 Deonarain v, Naek Peraliad, 2 N. W. P., 
217; Charles Jones, 35 Ch. D., 544; National Bank of Austi'ala:3ia v. United 
Hand in Hand Co., 4 App. Cas., p. 409. 

3 In re Prytherch, 42 Ch. D.» p. 600. , 

4 Girjoji v. Keshavera, 2'Bom. H. C., 211 ; compare Contract Act, sections 351 
and 152; and see eoie 8. 

34 



266 BENTS AND PROEITs! [CH. IV,, 

“mortgagor was able to raise. Mucb depends in India on personal 
“qualitius. The very change of man.igeTnoiit and possession may cause 
“ a falling-ofF of receipts. Therefore an estimate of a preceding rental 
“ does not suffice to show actual receipts.*’^ 

Note 2. (6) When accounts come to be taken between the parties, 

_ , ^ the moriffairee may be charged with sums which, in 

Eents and profits. » o fc> ^ » 

breach of the duty cast upon him by this clause, he 

has failed to collect.* In taking the account against the mortgagee in 

possession he is charged with the amount actually received by him in 

tlio way of rents and profits or the amount wljicb but for his wilful 

default he might have received. With an English mortgagee it is 

optional to take possession or not, as he may choose, and if after taking 

possession he nevertheless allows the mortgagor to collect the rents, ho 

is not prejudiced except as against other incumbrancers of whose claims 

ho has notice. 

“ Tf an English mortgagee chooses to forego the benefit of receiving the rents and 
“piolitH, and permits tJjo mortgagor totako them, it would have no cffcc<t as between 
“ In'ni and tho mortgagor. He would havo a full right to rocovci’ his debt by means 
“ of tliO mortgage. The only effect would be when some suhbcquent incumbrancer 
“ came in and he had notice of that claim. In that case the rule and law in England 
“would bo that, if after notice ho permits tho mortgagor to receive the rents and 
“ profits he exposes himself to the claim of the second incumbrancer.® ^ 

Tho case in which the principle was thus expi^essed and applied was 
beard on appeal from Bombay. By tho mortgagee instrument it was 
agreed that tho holders should receive tho whole of tho produce of the 
moriguged village, and after allowing for interest the remainder should 
go for tlio purjiose of liquidating tho principal, and they should continue 
so to receive and appropriate ilie annual produce until the whole of 
their demand should be liquidated. The mortgagors further held them- 
selves jointly and severally responsible for the claim whenever the 
mortgagees imglit demand their money. Parke, B., in giving judgment, 
said : — ♦ 

“If tlipve is a binding contract, binding between him (the mortgagee) and the 
“mortgnf;ors, hijidiiig Inin to apply the rents and profits to the payment of the debt, 
“ he might be considered as having forfeited his right to payment in consequence of 
“liMving {illowed t.hc mortgagors themselves to take possession of tho rents and 
•‘jnoliLs din ing ^olne of the years during which his mehta was in possession. Buc 
“ tlieir Lordsliips are of opinion that th^t is not tho true construction of the deed, 


1 Sh»h Mnlchnn Lull v. Bab*(^‘Kishou Siiigh, 12 Moo. I. A., p. 193; s.c., 2 Beiig. 

L K., {\\ C.), <n,lc p. L>2-L.‘ ^ 

2 h'ee 2 ) 0 fit section Sfi. , 

3 .Tiiggcowandas v. Kamdas, 2 Moo* 1. A., p. 500* 
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“ but that it is merely a pov^r to satisfy himself, just as an English mortgagee may 
“by taking possession of the rents and profits of the estate.’* 

And then he proceeded to lay down the English law as above stated. 
It may fairly be supposed that the law thus laid down would not bo 
applied to all the usufructuary mortgages mentioned in section 58 ((Z), 
and that in some at any rate it would be held tliat the mortgagee by 
failing to take possession as stipulated would forfeit his rights as mort- 
gagee. The rights to take possession may be lost b}^ delay, the time 
allowed by Article 135 of the Limitation Act being twelve years from 
the time when the mortgagor’s right to possession determines. 

Note 3t (c) Generally the duty of paying Government revenue lies 

^ on the party in possession (seo section 65 (c)). This 

Government revenue^ , , 

obligation on the part of the mortgagee in posses- 
sion has been recognised by the Conrfcs. In the absence of a contract to 
the contrary the obligation does not arise when the property produces 
no income out of which the payment can bo made.* If by reason of the 
mortgagee’s default tlie mortgagor has to pay the revenue, he is entitled 
to take credit for it in settling the accounts * In order to save his 
security which might be swept away by a sale of the property free from 
incumbrances, it would bo to the interest of the morigageo to pay arrears 
of revenue, although they accrued duo before he came into possession, or 
evenijo pay assessment due on other lands of the morigagor. But he is 
not bound to make such payments. If he omits to do so and the mort- 
gaged property is sold, he has his personal remedy under section 68* and 
a charge on the excess proceeds under section 73. If the mortgagee 
makes default in payment of current revenue and the land is put up for 
sale and bought by him either in his own name or in that of another, 
the mortgagor does not lose his right of redemption.^ The mortgagee is 
treated as a trustee for the mortgagor, holding the property for him 
subject only to repayment of the amount due on the mortgage and the 
expenses properly incurred.® In a similar case, whore the land is bought 
at the revenue sale by a stranger, the* mortgagor’s remedy can only be a 
personal one save so far as regards any excess proceeds. Eor ordinary 

1 Moduli Mokun v. Ashad Ally, I. Ii, R., 10 Cal., 68. 

2 Lakshmana v. Appadu, 1. L. B., 7 Mad., Ill ; Kalappa v. Sliivaya, I. L, R., 
20 Bom., 493. 

3 Jaijit V. Gobind, I. L. R., 6 All., pp. 300, 309, anA see flection 65 and note. 

4 See Sa'v^aba v. Abaji, I. L. R., 11 Bom., 472, and note to section 68, ante p. 238. 

5 Lakshmana v. Appadu, 1. L. R., 7 Mad., nVj Kalappa Sliivaya, T. L. R., 

20 Bom., 493. .• ’ 

6 Indian Trusts Act, II of 1882, section 00, quoted in note to section 64 ; Sidhetj 
It Rajab Ojoodhyaram, 10 Moo. 1. A., 640, 
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cases of leasehold property this clause makes nh provision ; but it seems 
clear that if the mortgagee is put iu possession he is ordinarily liable to 
pay the rent. If he is further recognised as tenant by the landlord, 
there can be no doubt about the matter.^ It should be noted that the 
qualifying words ‘ accruing duo in respect thereof during such posses- 
sion’ are not applicable to the arrears of rent. Mr. Stokes also points out 
the omission of ‘and’ after Government revenue. Sales under the 
Madras Rent Recovery Act ^ differ from revenue sales in that the former 
are made subject to incumbrances, and therefore the mortgagee does not, 
by allowing the tenure to be sold, lose his security.^ And it may bo 
doubted whether, under these circumstances, he can be entitled to a 
charge under section 73, 

Note 4. id) In order to prevent the destruction of the security, 
mortgagee is entitled to spenlf' money on repairs 
oat of his own pocket and to add the amount to the 
mortgage-debt (section 72 (6)).^ Under this clause he is bound to make 
necessary repairs out of any balance of profits remaining when interest 
and the other charges mentioned in the clause have been satisfied. His 
liability is the same according to English law,® He is not entitled to 
take credit for his improvements unless they were reasonable, regard 
being had to the nature of the estate, and have permanently increased the 
value of the security,® or unless they were executed under circumstances 
showing acquiescence by the mortgagor .7 If the parties agree to dis- 
pense with taking an account, the mortgagee cannot claim compensation 
on account of repairs or iinpiovements, for the cost of which he would 
otherwise have been entitled to credit.® 


Note 5. ie) Like the mortgagor in possession (section 66) and 
the leasee (section 108 (o)), the mortgagee in pos- 
session must not commit acts of waste. He has to 
use the moj^tgaged jjroperty with the care of a prudent owner; but he is 
not liable, it may be observed, for loss that arises from accidental causes. 


1 Eannye v, Nistoriiiy, I. L. 11., 10 Cal., 443. 

2 Act VIII of 1865, Madras. 

3 Kajagopal v. Snbbaraya, I. L. 11., 7 Mad,, 31 ; Subramanya -u. Rnjaram, I. L. II., 
8 Mad., 573. As to sucli sales in Bengal see Shaliaboodcon v, Fatteh, 7 W. B., 260 j 
and for the present law see Bengal Act VIII of 1885, chap. XIV. 

4 Sbiva Devi V, .Tarn, I. Li. It., 15 Mad., 290. 

5 Fisher on Mortgages, 4th ed., p, 867. 

6 !Ab to whiob see ante ndile 2 to section 72. 

7 Shepard v. Jones, 2l Ch.d)., p. 479; Frabhakar v, Fandnrang, 12 Bomt H. C., 

88 . 

8 Lakshmau v. liari Diiikar, 1. L. B,, 4 Boxn., 584. 
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In virtue of his right of jjJoseession and of his duty to preserve the property, 
he can maintain an action against a third party who commits a trespass.^ 
Where on the expiration of the term of a usufructuary mortgage, the 
mortgagee sued for the mortgage-money and the defendant claimed to 
set-oS damages for the destruction of certain trees and buildings on the 
property, it was held that such a set-off was not permissible under the 
provision of section 111 of the Code of Civil Procedure.® It is however 
otherwise under thia Act.® In the accounts to be taken in pursuance of 
a mortgage-decree, the mortgagee should be debited with any loss occa- 
sioned by breach of duty under this section. The liability of the mort- 
gagee in possession does not cease on the passing of the decree. And, 
although the amount to which he is entitled to credit for improvements 
effected by him is ascertained in the decree, a change in the condition of 
the property aftev the decree may entitle the mortgagee to an enhance- 
ment of the amount or the mortgagor to a redaction of it.^ 


Itmrance^ 


Note 6* (/) The liberty to insure the property in the absence of 
a contract to the contrary is given by section 72.'‘ 
This clause provides for the destination of the insur- 
ance-money. Unless the mortgagor directs that it shall be applied in 
reduction or discharge of the mortgage -debt, it must be applied in rein- 
stating the property. As to insurances effected by the mortgagor before 
the mortgage, the mortgagee can under section 49 claim that the insurance 
money be applied in reinstating the property. ® If an insurance is effected 
by the mortgagor after the mortgage, it is clear that in the absence of 
an assignment or special contract, the mortgagee cannot be entitled to 
the benefit of the policy.^ 

Note 7* Cg) The obligation to keep accounts was imposed in similar 
terms by the Regulation of 1793. Detailed accounts 
full and complete, showing the gross receipts re- 
alised by the mortgagee were required.* The mortgagee in possession 


Accounts, 


1 Akbar Hnsain v. Abdul, I. L. R., 16*A11., 883. 

2 Venkateshwara v* Kesava, I. L. R., 2 Mad., 187; Ragliu v. Ashraf, X. L. R. 
2 All., 252. 

3 Shiva Devi v. Jam, I. L. R., 15 Mad., 290. 

4 Ramunui v. Shanker, 1. L. B., 10 Mad., 367; Krishna v. Srinivasa, I. L. R., 
20 Mad., 124. 

5 See ante note 4 to section 72. 

6 Bee ante 109. 

7 Lees v. Whiteley, L. R., 2 Bq., 143 ; Bee>of^44 & 45 Vic., c. 41, section 23 (2) 

and (4). » 

8 Ram Kissen Sing v, Shah Knndun tall, W. B., 1864, Civ. 11., 177,* Sluih 
Mttkhxin ball v. Baboo Kishen Singh, 2 Beng. L, B., (P. C.}, 44; s.c., 12 Moo. 1. A., 157. 
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is held strictly to account for the rents and prbhts of the property. He 
is required, it is said, to be “ diligent in realizing the amount which is due 
“ in order that he may restore the estate to the mortgagor,” and he may 
be called on to account for more than he has actually received if it be 
proved that but for his gross default, mismanagement or fraud, he might 
have received more. He is not obliged to render accounts at any fixed 
time, but ho is bound to do so whenever the mortgagor, wishing to 
redeem or thinking the debt satisfied, calls on him for a final adjust- 
ment.^ By reason of failure to keep proper accounts, he may be unable 
to prove that arrears of interest remain duo to him, and it may be 
charged against him as misconduct disentitling him to costs.* Although 
the omission to keep proper accounts raises a presumption against the 
mortgagee in odium spoliatoris, the presumption must be reasonably 
applied and not founded on niero conjecture, still in disregard of 
facts which show that tho estimate of receipts is incorrect.® 

' Note 8. (^0 Tho mortgagee in possession by tenants has to account 
for the rents received by him, having regard to the duty imposed upon 
him by clauses (a) and (6) to manag»j the property with the ordinary 
prudence of an owner and to make his best endeavours to collect the 
rents. He cannot be called to account for collections to which his mort- 
gagor previously to the mortgage could not have been entitled, e.gr., by 
reason of an intervening leaso.^ And as provided in section 72 (tt), he 
is entitled to charge for the expenses of management and collection. If 
he is in personal occupa'tion, ho is charged with the net profits actually 
realized by him in using the land. To ascertain them allowance must 
be made for moneys expended in obtaining the produce from the land, 
such as the cost of seed and fair expenses of cultivation.® It has been 
held in some cases that a mortgagee who, instead of letting the land to^ 
ryots and realizing the rent in the ordinary way, cultivates it himself, is 
not responsible for tho whole of tho profits arising to him by farming 
the land, but only for such profits as he would have realized had he let 
it to a tenant.® 

An alternative mode of charging the mortgagee in actual occupation 
is to charge him with an occupation-rent, and that is more suitable in 
the case of buildings, whether places of residence or trade premises 


1 Fisher on Mortgages, 4th ed., pp. 850, 859; and see section 86. 

2 Ib.j p. l)]o; 13aboo Kullyan t>. Baboo Sheo Niindun, 18 W. R., 66. 

3 ShabMiikbau Lall v. Baboo Kisben Singb, 2 Beug. L. R., (Jtr, G.), 44; S«C«, 

12 Moo. I. A., 157. ' 

4 Ib. ' 

6 Prabhakar v. Panrliirang, 12 Bom. H. C., 88* 

6 Rughoonatb v. Grecdbaree, 7 W. R., 244, 
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It is only -when lie is ac^ally in possession, or at least by his servant 
or agent, that occupation-rent is charged.^ After credit has been given 
to the mortgagee for payments on account of revenue or repairs exe- 
cuted by him together with interest thereon, the receipts as they come in 
should be debited against him in reduction of interest and, if any surplus 
remains, in reduction or dischai‘gc of principal.^ Any surplus that still 
remains after discharge of the principal belongs to the mortgagor.® 
But he must sue within three years o? his re-entry on the mortgaged 
property, for the mortgagee is not a trustee in respect of surplus collec- 
tions.^ 

Note 9* (i) From the moment that a due and proper tender or 

. deposit is made, the mortgagee loses his rights as 

Tender or deposit. iv.ij.-i. j. Z. 

such, and from that date interest ceases to run 

(section 84). If ibtwithstanding such tender or deposit he choscs to 

make payments on account of revenue or otherwise, he cannot take 

credit for them. And it may bo doubted whether he could recover sums 

so paid under section 69 or section 70 of the Contract Act. The clause 

does not provide for his paying iti teres t on the gross receipts, though 

such interest has been allowed both here and in England,^ 

77 . Nothing in section seventy-six, clauses (b), {d), 

Eece 4 .t.mUeuof (.?) (^0. appHos to cases where there is 

interest. ^ Contract between the mortgagee and tlie 

mortgagor that the receipts from the mortgaged property 
shall, so long as the mortgagee is in possession of the [iro- 
perty, be taken in lieu of interest on tlio principal inoiioy, 
or in lieu of such interest and defined portions of the 
principal. 

Oomm^ntary. 

Where it is arranged that the usufructuary inorfcgagee shall enjoy 
the profits instead of interest on his money, in the first case 
mentioned in section 58 (i^;, or where it is arranged that the piofits 
shall be taken as an equivalent for the interest and '.orJaiu defined 
portions of the principal, no question of accounts can arise between 
the parties, and therefore clauses (g) and (/^) of section 76 are 

1 Shepard Jones, 21 Oh. D., 475 ; Fisher on Mortgages, 4bh ed., p. 

2 Jaijit V. Gobind, I. L. Tl., 6 All., 303 ^ see note^o section SO. • 

3 Kakerlapoody v. Vutsavoy, 2 Moo. I. A., 1. • ' 

4 Limitation Act, section li, and article lOS. 

5 Tagore Lectures, 1875-70, p. 254; llobbins’ Law of Mortgages, p. 1211, 
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inapplicable.^ The exemption from the duty imposed by clause (d), 
though reasonable enough in cases whore the profits leave no margin 
after providing for the interest or for interest plus portions of the 
capital, might, under other circumstances, work injustice to the* mort- 
gagor. A mortgagee in the position supposed is bound to pay the Govern- 
ment revenue ; but according to this section he is exempted from the 
duty of making necessary repairs, however great may be the surplus pro- 
fits that come to his hand. As however, it is to hvs interest to enhance 
the profits to the greatest extent, it will generally be to his interest 
also to maintain the property in repair. 

Priority. 

78. Where, through the fraud, misrepresentation op 

Postponement of S^oss neglcot of a prior mortgagee, another 
prior mortgigoo. person has been induced to advance money 
on tlie security of the mortgaged property, the prior mort- 
gagee shall be postponed to thes subsequent mortgagee. 


Commentary • . 

This section must be read as a proviso to section 48 according to 
which the general rule is that transfers of immoveable property take 
effect in flie order of time. 


If the first mortgagee by concealing his mortgage, by means of 
fraud or misrepresentation,® induces another to lend money on the same 
security, there can be no doubt that he would be postponed to the later 
incumbrancer. The legal mortgage, as would be said in England, would 
give way to the subsequent equitable mortgage.® The difficulty arises 
when instead of fraud or misrepresentation, negligence only, more or 
less gross, can be charged against the prior mort- 
Qroas neglect, gagee, and it is sought to bring the case within the 

operation of the principle of cst3ppel/ In a recent judgment of the 
Court of Appeal^ the authorities were reviewed in detail, and were said 
to justify the following conclusions : — 

“ (1) That the Court will postpone the prior legal estate to a subsequent equitable 
estate ; — (a) where the owner of the legal estate has assisted in or connived at the 


1 Venoatachellam «. Timmalla, 2 Mad. H. 0., p. 289. 

2 As to these terms see Contract Act, sections 17 and 18. 

3 Bhurrat v, Gopol, 11 *7/. Si., 286 ; Fisher on Mortgages, 4th ed., p. 586. 

4 See Evidence Act, B^ctionill5 ; Pickard v. Sears, 6 A. & E., 469, is referred to 
by the Select Committee in their Beport of 2nd Feb. 1878, § 34. 

6 Northern Counties Fire lusuranoe Oo. v, Wbipp, 26 Ch. D., 482, 
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“ fraud which has led to the 9 reatio]i of a. subsequent equitable estate, without notice 
** of the^prior legal estate ; of which assistance or oonnivance, the omission to nse 
ordinary care in enquiry after or keeping title-deeds may be, and in some cases 
** has been, held to be sufficient evidence, when such conduct cannot otherwise be 
explssned ; (h) where the owner of the legal estate has constituted the mortgagor 
** his agent with authority to raise money, and the estate thus created has by the 
** fraud or misconduct of the agent been represented as being the first estate. But 
** (2) that the Court will not postpone the prior legal estate to the sabsequent equit- 
“ able estate on the ground of any mere carelessness or want of prudence on the 
“ part of t^e legal owner.’* 

The facts of the case in which this judgment was given were as follows : — 
One Crabtree, the manager of a company, executed a mortgage of hisit 
property to the company, and his title-deeds were handed over to the 
company and placed in a safe to which the directors, by leaving one of 
the duplicate key^ in his hands, allowed him to have access. Availing 
himself of this, Crabtree took out the deeds and handing them to the 
defendant executed another mortgage in his favour. The question was 
whether the last mortgage or the mortgage of the company should liavo 
^ priority. The Court, though c( 2 nsidering that the carelessness of the 
I directors might be called gross, held that, inasmuch as it was clearly 
5 not indicative of fraud, the company had not lost its priority. “ They 
“ (the company) can have had no motive to desire that their deeds 
“ should bo abstracted and their own title clouded. Their carelessness 
“ ma.y be called gross, but in our judgment it was carelessness likely to 
“ injure and not to benefit the company, and accordingly has no tendency 
“ to convict them of fraud.” According to this view it is not mere 
negligence that can deprive a mortgagee of his priority. His negligence 
must be such as to amount to evidence of fraudulent intontiou, such as 
to “ lead the Court to conclude that he is an accomplice in the fraud.” ' 

* Gross negligence ’ is the term that has been used to denote such conduct. 
As has been already observed,® the use of the expression in this sense i.s 
open to the objection that conduct showing negligence find therefore 
absence of design, cannot correctly bp accepted as evidence of designed 
. fraud. In a Madras case the Court referring to Whipp's case held tliat 
I the conduct of the mortgagee in leaving the title-deeds with the mortgagor 
amounted to gross neglect within the meaning of this section, apart 
from any imputation of fraud.® 


1 Evans Bioknell, 6 Ves., p. 190; see Batcliffe v. Barnard, L. B., 6 Oh., 652; 
Keith V. Burrows, 1 0. P. D., 722 ; Agra Bank v. JJava-y, L. B., 7 H. L., 167 ; Shivinm 
V. Saya, 1. L. R., 18 Bom., 229. 

2 See note to section 3 ; Austin’s Jurisprudcuce, p. 441, &c« 

‘ 3 Shan Maun Mull v. Madras Building 'Oo., X. L. B., 16 Mad., 268, see Balma- 
kundas v, M-oifi, 1. L. B., 18 Bern,, 444. ^ 

35 
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Tossession of title' 
deeds. 


The cases in which it has been sought to paitpone a prior morfgagee 
to a later incumbrancer have generally had to do 
with the possession of title-deeds. The mere fact 
of the mortgagee not obtaining the title-de^ds in 
the first instance, or giving them up after he has obtained them, is not 
in itself sufficient to deprive him of his priority.^ If he has asked for 
the deeds and received a reasonable excuse for their non-production, or 
if he has received some under the Reasonable belief //hat he was receiving 
all the deeds, he would not suffer.® On the other hand, if he has 
refrained from making inquiries with a view to escape notice of a prior 
claim, it has been held that a subsequent mortgagee whom the mortgagor 
has thus been enabled to mislead, should gain precedence ovt^r him.’* 
Again, when tho mortgagee after having possession of the title-deeds has 
parted with them on some reasonable representation vw.do by the mort- 
gagor, ho does not lose his lion as against a subsequent incumbrancer.^ 
In a Madras case a mortgagee, having occasion to give security to 
one Kiindasawmi, handed him his mortgage-deeds. Kundasawmi gave 
tho documents to his brother-in-law,^ who thereupon sold tho mort- 
gaged property to one Mutha, giving him the documents, Mutha 
being made a party to a suit by the mortgagee, pleaded that ho had 
bought iu good faith, believing tho mortgage to have been redeemed. 
It was held tbat tho conduct of tho mortgagee was not such as to title 
the purchaser to resist the mortgagee’s claim.® On the other hand, if 
tho mortgagee gives up tho title-deeds to tho mortgagor in order that 
he may raise money by another mortgage and takes no precautions to 
notify the existence of tho mortgage, (which is the second case contem- 
pLated in the judgment of tho Court of Appe.al above cited,) there can 
be no doubt that ho should be postponed to a second mortgagee.* The 
rightful holder of deeds, who has entrusted them to another for a 
limited purpose, cannot as against a person who has lent money upon 
thorn without notice of the limitation recover them except upon payment 
of tho whole sum advanced.’^ Apart from fraud, it has also been hold 
in England, as already stated, that when tho 
mortgagor, either retaining or receiving back the 


Estoppel, 


1 Somnsundara v. Sakkarai, 4 Mad. H. C.. o69. 

2 Manners v. Mow, 29 Cli. D, p. 725, and cases cited in 26 Ch. D., p. 492. 

3 See oases cited in 26 Cli. D., p. 491^; Spencer v. Clarke, 9 Ch. D,, 137 ; Lloyd's 

Hanking Co, v. Jones, 29 Ch., 221. ^ 

4 See cases cited in 26 Cli.^D.. p. 491. 

5 Mntha v. Sami, 1. L. 11., 8 ^ad., 200. 

6 Madras Ilindu Union Bank^. Venkatrangiah, I. L.'R., 12 Mad., 424. 

7 Brocklesby v. Toniperanco Building Society, [1895] App. Cas., 173 ; see 
Lloyd's Bank v, Bullock, [1896] 2 Ch., 192, 
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title-deeds, has been aulrliorised to deal with them for the purpose of 
raising money on the property, the mortgagee cannot, as against those 
who in reliance on the deeds have advanced their money, insist that the 
mortg|Lgor has exceeded his authority. In such cases, to which section 
115 of the Evidence Act would particularly apply, the Courts have 
postponed the legal to the equitable estate.^ “ A mortgagee need not 
“ go out of his way to give notice of his security upon hearing that the 
“ mortgagor is dealing with the estate.'^* But if by his declaration, act, 
or omission, he intentionally causes or permits a third person to believe 
that the estate is unincumbered and to act on that belief, a case of 
estoppel arises. Silence on the part of a mortgagee, when directly 
appealed to for information by a person proposing to make advances 
on the property, .would amount to a direct representation within this 
principle, as would attestation by the mortgagee of a second instrument 
of mortgage, it being proved that he knew the effect of the instrument.” 
In further illustration, reference may be made to the cases in which the 
mortgagee, adopting the course which section 99 now prohibits, brings 
the property to sale in execution pf a monoy-decree. In such cases it is 
held that he cannot enforce his mortgage against the purchaser unless 
it can be shown that the latter has taken with notice of the mortgage. 
The fact that at some time or another the mortgagee has informed the 
Court«of the mortgage is further hold not to be evidence of notice to the 
purchaser,^ Eor is it material that the mortgage is registered.^ By 
section 237 of the Civil Procedure Code the judgment-creditor is 
required to specify as far as possible the judgment-debtor's interest in 
the property. If he offers it for sale free of incumbrances, when he is 
aware of the existence of a mortgage, he is estopped from setting op that 
mortgage, although at the time of the sale the mortgage was not vested 
in him and as since been transferred to him.^ As the mortgagor's 

1 Porry-Herrick v. Afctwood, 2 Do Of A J., 21, explained in Clarke v. Palmer, 21 
Ch. D., 124; Briggs v, Jones, L. R«, 10 Eq., 92, cited in 26 Ch. D., p. 492; Bullab 
Sirkar v. Krishna Kumar, 3 Beug. L. R., (A. C.), 407. 

2 Fisher on Mortgages, 4th ed., p. 687 1 see Joshi v. Joshi, I. L. B., 2 Bom., 050; 
and note to section 131. 

3 Salainat AU v, Badh Sing, 1. L. R., 1 All., 303 ; Fisher on Mortgages, 4th od.» 
p. 687a 

4 Tukaram v. Bamaohandra, I. L. B«, 1 Born., 314; Knrsing Narain v. Baghoo-* 
bur, I.L. R., 10 Cal., 609. 

5 Agarcband v. Rakhma, I. L. R., 12 Bom., 678; Ramohandra v« Jairam, 

1. L. R., 22 Bom., 686 ; Jaganatha v. Gungi, 1. L. I^., 15 Mad., 303. ' 

6 Kasturi v. Yenkatachalapathi, I. L. B., 15 Mad., ^12 ; Tinnappa v, Murugappa, 
I. L. R., 7 Mad., 107 ; Ramchandra v. Jairam,*!. L. R., 22 Bom., 686, distinguishing 
Dhondo v. Ravji, 1. L. R«, 20 Bom., 290. 
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possession is primd facie a friendly possession and not adverse to the 
mortgagee, so is that of one who derives title from him, e.gf., one who 
has purchased in virtue of a right of pre-emption,^ but the position of a 
purchaser at a sale in execution of a decree is different. In the s|,bseiice 
of notice of the mortgage, the possession of such purchaser has been held 
to be adverse to the mortgagee.* 

In. considering the English cases relating to the conflict between 
rival incumbrancers, it is mafl^rial to note the differ- 
Confltcting equities. between the case of a contest between equities 

and one between an equitable title and tbe legal estate. In the former 
case, while it is clear that an equitable title to land may be complete 
without giving the notice which is essential in the case of personal 
property, mere carelessness may incline the balance against the person 
who is guilty of it, and it is not necessary to profS the gross negli- 
gence required by this section. The question then is, whether one 
party has acted in such a way as to justify him in insisting on his equity 
as against the other.® In Bice v. Bice^ the vendor of land, having an 
equitable lien for unpaid purchase-mefney, nevertheless signed a receipt 
for it and put that receipt into the hands of the purchaser, thus enabling 
him to say that there was no claim against the property on behalf of 
the vendor. In Waldron v. Sloper^ the equitable mortgagee gave up the 
title-deeds to the mortgagor for a temporary purpose, but insifead of 
regaining possession of them allowed them to remain with him and thus 
enabled him to create another equitable mortgage. In both these cases 
the pre-existing title was held to be displa('cul l>y tho subsequent incum- 
brancer. On the other band, where the owner of the pre-existing title, 
has done nothing to mislead third parties, and has simply bought in the 
name of another, or left the indicia of title with a trustee, he does not 
lose his priority because the trustee commits a breach of trust and 
enters into some dealing with regard to the property with some third 
person.® He is not bound to give notice of his equitable claim in order 
to perfect his title and therefore'^s not prejudiced by the fact that he 

1 Durga Prasad v. Shambhn Nath, !• L. B., 8 All., 86. 

2 Anundo Moyee v. Dhonendro, 14 Moo. 1. A., 101 ; S.O., 8 Beng. L. B., 122. 

8 National Provincial Bank v. Jackson, 33 Oh. D., 1 ; Taylor v, Bussell, [1892] 
App. Oas., 262 ; Hopkins v. Hemsworth, [18973 2 Oh.,d847, wiiere the contest was 
between equitable mortgagees. 

4 2 Brewy 78. * 

6 I'Drew, 193. ^ 

6 Shropshire Union Odmpaity v. The Queen, L. B., 7 H. Xu., 496; In re Yernou, 
Bwens & Co., 38 Oh. D., 402 ; Union Bank of London 39 Oh. U., 238 j In re 

Biohards, 46 Oh. D., 689 $ seornote 2 to seotien 40. 
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has withheld such notice.^ The mere fact of a man’s purchasing 
property in the name of another cannot be imputed to him as negligence, 
because it enables that other to deal with the property as if it were his 
own. Such person ca-n defeat the right of the real owner only by a legal 
conveyance to a bond fide purchaser without notice of his right.* 

79 . If a mortgage made to secure future advances, 
the performaijce of au engagement or the 
'balance of a running account, expresses 
expressed.*’™”"* ** maximum to be secured thereby, a 

subsequent mortgage of the same property 
shall, if made with notice of the prior mortgage be post- 
poned to the prior mortgage in respect of all advances 
or debits not exceeding the maximum, though made or 
allowed with notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co., to secure iho balance of his 
.‘ujcjount with tJiein to llio extent of its. 10,000, A then mortgages Siiltanpur to 0 to 
fifjcurc Its. 10,000, C liiiving notice of tlio niortgagc to B Co., and C gives notice to 
I? of the second mortgage. At the date of tho second mortgage, tho balance 

duo to B & Co., docs not exceed Rs. 5,000. B & Co. isubsoiiuently advance to A sums 
making tho balance of tho account against him exceed the sum of Bs. 10,000. 
B & Go. are entitled, to the extent of Its. 10,000, to priority over 0. 


English law. 


Commentary. 

This section departs from the rule laid down in the English 
decisions, under which, given a mortgage to 13 to 
secure a present loan and future advances to a 
certain amount, a second mortgage to 0 having* notice of the first, and 
then advances made by 13 under his mortgage, tho question would ho 
whether B when he made those advances had notice of the mortgage to 
C. Not having had such notice he would bo enabled to tack his 
advances as against C, i.e., to add them to the amount of the original 
loan and give them the same priority over advances subsequent to that 
loan. On the other hand, if the mortgagor executes a second mortgage 
and tho fii-'St mortgagee knowing of it makes further advances, he does 


1 Sec Goviuclrav r. llavji, I* L. 11., 12 Bom., 33, and note to section 48, and 

note to soctiou 131 ad Jin, * 

2 See Goviudrav v. Bavji, 1, L* B., 12 Bom., 83, and seotion 41 and note* 
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80 with ilie knowledge that as to those advantfos he will have to rank 
after the second mortgagee.' 

By the section, so far as those cases are concerned where immove- 
able property is mortgaged to secure an expressed maximum advancq, &o., 
thej’e is substituted for the abore rule one according to which the fact, 
that the first mortgagee when ho makes his farther advances has notice 
of the second mortgage, is immaterial. Although he may have had such 
notice, the second mortgagee having had notice «of the prior mort- 
gage is postponed. The question of priorit}^ depends not, as in the 
English cases, on tlie notice received by the first mortgagee claiming to 
tack his subsequent advances, but on the notice received by the person 
againat whom it is sought to tack such advances. The provision that a 
maximum is to be expressed in the first mortgage and that the advances 
are not to exceed that maximum, does not in any Af Ay reconcile the 
eection with English law. In Hopkinson v. ItoU it appears that the 
maximum was expres.seJ and the amount claimed did not exceed it. 
According to tlie English rule the first mortgagee, being under no 
obligation to mako furtlier advances and knowing that notice of a second 
mortgage would, as to subsequent advances, reduce him to the rank of a 
puisne incumbrancer, might, unless the security were ample, refuse to 
make such advances. Having an option to make advances or not, ho 
could not be prejudiced. While on the other hand, if notwithstanding 
notice of Iho second mortgage the first mortgagee could still claim 
priority for his further advances, the result might bo that the mortgagor 
would never be able to borrow at all.® For instance, in tho ordinary 
case of a planter mortgaging his estate to a bank as security for advances 
to be made from time to time for the upkeep of the estate, no other bank 
having notice of this mortgage and knowing that the first bank might 
make farther advances which would rank in priority to advances made 
on the security of a second mortgage, would venture to lend money 
on that security. And so in efi^ect the planter would be compelled to 
resort to the first hank only, which*bank however could not be compelled 
to meet his demands for money. This objection to the rule introduced 
by the section would be lessened if it were restricted to the case where 
in tho first mortgage there is a covenant on tho mortgagee’s part to 

1 Hopkinson v. Rolt, 9 H. L. C., 614; see also Bradford Banking Co. v. Briggs, 
29 Oil. D., 149; 31 Ch. D., 19; judgment of Field, J., restored in 12 App. Cas., 29, 
and see Union Bank of Scotland v. National Bank of Scotland, tb., 53 ; Fisher on 
Mortgages, 4th ©d., p. 570. 

2 See per Field, J., 29 Ch. D., p. 153. The rule in Hopkinson Rolt does not 
apply when further advances have been made in pursnanoe of a covenant to that 
effect, West v. WilliamB, [1898] 1 Oh., 488. 
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make further advanoe8>*TLp to a certain amount. No suoh limitation 
however is contained in the section. To transactions relating to move- 
able property it is apprehended that the English rule will still apply. 

jJlS between mortgagor and mortgagee a condition postponing 
redemption until the payment off of prior debts or future advances is 
enforceable against the mortgagor. Such a condition may be valid in 
respect of prior debts although no charge is created with regard to 
them.^ In a case where the question' arose as between the purchaser o[ 
the equity of redemption and the mortgagee who had made further 
advances to the mortgagor subsequently to the purchase, it was held 
that, although the purchaser was not bound to give notice of his purchase 
to the Mortgagee, the conduct of the purchaser, in allowing the property 
to stand in the mortgagor’s name in the Collector’s book, and thus 
inducing the belief that he still remained owner of the equity of redemp- 
tion, would give the mortgagee a better equity and entitle him to'^hold 
the property as security for his further advances.* 

80 . No mortgagee paying off a prior mortgage, 
whether with or without notice of an inter- 

Tacking abolished. t ■. 

mediate mortgage, shall thereby acquire 
any priority in respect of his original security. And, ex- 
cept* in the case provided for by section seventy -nine, no 
mortgagee making a subsequent advance to the mortgagor, 
whether with or without notice of an intermediate mort- 
gage, shall thereby acquire any priority in respect of his 
security for such subsequent advance. 

Oomm entary. 

The doctrine of tacking as obtaining in England arose from tho 

notion that the first imcurabrancer, having tho legal 
Tacking limited. , , . ' . “ 

estate and an additional claim in equity, should not 

be defeated by one possessed of an equitable estate only. It was thought 

that equity should not compel him to part with the estate until all his 

claims on it were satisfied. This right of the legal ruortgageo avfiil.q 

both against the mortgagor and against subsequent incumbi*iino(‘rH. 

Whether the case be one where the legal mortgagee, not having notice 

of a second incumbrance, has made farther advances on tho same security, 

or one where a third or later mortgagee has, \vithout notice of llio 

1 llari Mahadaji v. Balambliat; I. L. B., 0 'Bom!", pp. 233,236; Allu Khan v. 
Koabaii, I. L. B., 4 All.. 85 ; see ante p. 207, and note to next section. 

2 Govindrav v. Bavji, 1. L. K., 12 Bom., 33. 
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second or other intermediate mortgage, purchc^ed ihe first mortgage ; 
in either case the holder of the legal estate can ‘‘ squeeze out and have 
“ satisfaction before the second ” incumbrancer. It matters not that when 
ho bought the legal estate he had notice of the second incumbrance over 
which he might desire to claim priority for his later incumbrance.^ 
The effect of this and» the preceding section is to declare that the 
doctrine of tacking shall no longer avail to the prejudice of subsequent 
incumbrancers except under the •circumstances stp.tod in section 79.* 
In so far as the doctrine would enable the purchaser of the legal estate 
to ‘ squeeze out ’ a second incumbrancer in the manner above indicated, 
it does not appear to have been recognised in this country, and for the 
mofuBsil it has been distinctly repudiated.^ In a case where the* contest 
was between the second mortgagee on the one hand 
ing admissible. obtained a decree for sale d the defendants 

on the other hand, who had received the proceeds 
of the property sold in execution of a decree passed on the first mort- 
gage and a third mortgage, it was contended that, as the property had 
been sold in discharge of these two inaumbrances, the defendants were 
under clause (c), section 295 of the Civil Procedure Code, entitled to the 
proceeds in priority to the second mortgagee ; but it was held that such 
a method of distribution, postponing the second mortgagee to the third, 
would not be consistent either with that section of the Code or*, with 
the present section.* The doctrine of tacking has however been recog- 
nised and may still be applied as between mortgagor and mortgagee,* as 
where a mortgagor subsequently to the mortgage gave his mortgagee 
bonds in each of which it was stipulated that, if the amount were not 
paid on the due date, it should take priority of the amount due under 
the mortgage and that redemption should not bo claimed until it was 
satisfied. It has been hold in such cases that, though the subsequent 
bonds may not create a further charge^ they would prevent the mortgagor 
from redeeming without paying their amounts.* Similarly the charges 

1 Marsh v, Lee, 1 W« & T. L. C., 6th ed., p. GOG; Jennings v* Jordan, 6 App. 
Cas., 698; see per Fry, J., Harter v. Coleman, 19 Ch. D., p. 630; Kobinson v, Trevor, 
12 Q. B. D., 423, disenssed in Sangster v, Cochrane, 22 Ch. B., 298, 

2 Unni v. Nagammal, I. L. B., 18 Mad., 3G8. 

3 Harayan Venhoba v. Pandurang, I. L. R., 7 }3om., 526; Gaur Narayan V. 
Brajanath, 6 Bong. L. B., 463; Udaya Chandra v. Bhajahari, 2 Beiig. L. R.j Appx., 
45 ; Golnkoabh Misser v. Lalla From I^al, I. L. R., 3 Cal., 307 ; Sirbadh Rai v, 
Eaghniiath, I. L. E., 7 All., p. 673. 

4 M^tthu Lai v. Kishan, I- L.Jl., 12 All., 546. 

5 Hari .Mahadaji v. Balambhat, I. L. R., 9 Bom., 233 ; Hama w. Martand, i6., 236 ; 
Ynshvaut v. Vitlioba, I. L. R., 12 ‘Bom., 231 ; Gnvindro v. Knmiid, I. L. B., 26 Cal., 
613 ; -Allu Khan v. lloshan, I. L. R., 4 All., 85, coinuiented on in Unni v, Nagammal, 
I. L. R., 18 Mad., 371, 373. 
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incurred under the provisions of section 72 may be added to the principal 
money. ^ 

There is another case of tacking for which the Act makes no provi- 
sion. •As against the heir of the mortgagor or other person becoming 
liable to his debts by reason of possession of his property, the mortgagee 
is allowed to tack an unsecured debt. This is not founded on any 
principle of equity, but is allowed merely to avoid circuity of action, in 
“ order that the creditor may not be driven to enforce by separate 
“ proceedings claims to which the operation of law or the act of the 
** mortgagor have rendered the same person liable.”® Such tacking is 
not permitted to be done to the prejudice of mesne incumbrancers oi- 
other secured creditors. The principle was applied by the Bombay 
High Court in a case where the plaintiff claimed to redeem as the donee 
of the mortgagor's bn tire estate. There being no other creditor of the 
mortgagor, the plaintiff was only allowed to redeem on the terms of 
paying an unsecured debt due by the mortgagor as well as the debt 
secured by the mortgage.® 

Marsliallinri and Contribution. 

81 . If the owner of two properties mortgages them 
MarsUiiing aeca- ^o^h to One person and then mortgages 
one of the properties to another person 
who has no notice of the former mortgage, the second 
mortgagee is, in the absence of a contract to the contrary, 
entitled to liave the debt of the first mortgagee satisfied 
out of the property not mortgaged to the second mortgagee 
so far as such property will extend, but not so as to pre- 
judice the rights of the first mortgagee or of any other 
person having acquired for valuable consideration an inter- 
est in either property. 


Oommentary. 

In order that the doctrine of marshalling should apply, there must 
be two estates both belonging to the, same person and two creditors to 
one of whonf both estates are, and to the other of whom, ignorant of 

— , 

1 Compare Nugenderchnnder v. Sreerautty, H Moc* I. A., p. 25iJ. 

2 Fisher on Mortgages, 4th ed., p. 572. , 

3 Ragho V. Balvjint, I. L. R., 7 Rom., 101, following Rolfo v. Chester, 20 Bcav., 

610 . 
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the first mortgage, one of tlie< estates is mortgaged. According to the 
general rule the first creditor, having two securities, might enforce his 
claim against both or either of them as he might think fit. But, if by 
making one of the estates exclusively liable, he would defeat the second 
creditor who has no security except that estate to which to resort, equity 
intervenes to restrain the first creditor from resorting to the latter 
security, until the other which he alone possesses is exhausted. The 
principle in such cases is that il shall not depend upon the will of one 
“ creditor to disappoint another.”^ 

** It comes to this,** said Cotton, L. J., in a recent case,^ ** that if A has a charge 
“ on Whitencre and Blackacro, and if B also has a charge on Blackacre only, A must 
“ tako payment of his charge out of Whiteacrc only and must leave Blackacre, so 
that 13, the other creditor, may follow it and obtain payment of his debt, out of it : 
in other words, if two estates, Whiteacro and Blackacre, mas mortgaged to one 
“person, and subsequently one of them, Blackacre, is mortgaged to another person, 
“unless Blackacre is sufficient to pay both charges the first mortgagee will be 
“compelled to take satisfaction out of Whiteacrc, in order to leave to tho second 
“ moi*tgagoo Blackacre, upon which he alone can go.“ 

I*- 

The parties between whom marshalling is enforced must both be 
creditors of the same person and have demands against the property of 
tho same person.* In a recent case the facts were as follows: — The 
first defendant acting on behalf of his undivided family mortgaged 
certain property to the plaintiff. Of this property part fell, on a 
partition of tho family estate, to tho sharo of the first defendant and 
part to that of the second ; afterwards the first defendant hypothecated 
part of his share with the third defendiint who subsequently brought a 
suit and bought that part under his decree. A suit was then brought 
by the plaintiff on his mortgage and in the decree a direction was in- 
serted that the plaintiff should proceed first against the property v/hich 
was not included in third defendant’s mortgage, the effect of which 
direction would have been to make the second defendant’s share primarily 
rosponsiblo for tho plaintiff’s claim. It was held on appeal that this 
direction was wrong, hccauso, while the plaintiff was creditor of the 
joint family, having a claim against the whole property included in his 
mortgage, the third defendant was a creditor of the first defendant only, 
and to him the property, against which the third defendant insisteH 
that the plaintiff should first proceed, did not belong. There was no 

1 Aldrich v. Cooper, 2 W. -T. L. C., 6th etl., p. 82. 

2 Webb V. Smith, 30 Ch. D., p. 200; and see Tidd v. Lister, 10 Hare, 140; 
Gibson v, Seagrim, 20 Beav., 614!' 

3 Ex Ki'iuImjI, 17 Vos., ;V^0; Sno Aldrich v. Cooper, 2 W. & T. L. C.| 

OUi ed., p. 82. 
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case for marshalling in /avonr of the third defendant, nor had the first 
defendant any equity to insist that the plaintiff should first proceed 
against the property which had fallen to the second defendant’s sharo 
in ordhr to save his own.^ It is no objection to the application of the 
rule that the property left as a primary security for the first mortgagee 
is or is likely to be the subject of a claim by a third party.® 

The doctrine of marshalling cannot be applied where tlie creditor 
having the single seclirity is himself bound to the party entitled to tho 
other security. Thus, where an owner of property made a voluntary 
settlement of it and subsequently executed mortgages which under the 
statute of Elizabeth defeated the settlement, and finally had a judgment 
recovered against him, it was held that the judgment-creditoi*, having 
only the life-interest of his debtor under the settlement to look to, could 
not compel the mortgagees, who had tho whole estate as their security, 
to seek their payment out of the reversion only. As against tho 
judgment-creditor the prior voluntary settlement was good, and he could 
claim no larger rights against tho property than his debtor. To allow 
the judgment-creditor to throw* the mortgages on tho reversion only 
would have been an application of the doctrine of marshalling in pre- 
judice of third parties, namely, the persons taking under the settlement, 
and, as was observed, tho Court “ will not interfere actively against a 
“ volunteer through the medium of a person claiming only through him 
“ who created the voluntary settlement.”® 

The doctrine in question has been acted upon by the Courts in this 
country. Thus where the owner of a mouzah hypo- 
before the thecated it to Grovernment and then mortgaged it 
with other property to the plaintiff, it was hold that 
a purchaser of the mouzah from Government was entitled to require 
that the other property should first be applied in satisfaction of the 
plaintiff’s mortgage.* It has been**held that the doctrine is inapplicable 
where the contest is one between a mortgagee and an execution-creditor 
holding a mere money-decree. Such a creditor cannot claim to have 
the mortgagee deprived of his ordinary right. ^ The application of the 
rule of marshalling in favour of the bond fide purchaser for value of 
part of the incumbered property is open to some doubt. According to 

1 Gopala V. Saminathayya, 1. L. B., 12 Mad., 255. 

2 Inderdi.iwan v. Gobiiid, I. L. B., 23 Cal., 790. 

3 Dolphin v. Aylward, L. B., 4 H. L., 486, 503^ • 

4 Toolsee Bam v. Munnoo Lai, 1 W. B., 353 ; see al/io Bishonath v. Kisto Mohnn, 
1 W. R., 4B3. 

5 Kristodass v. Bamkant, I. L. R., 6 Oal., 142 ; see however Mussamut Nowtk 
Koowar v. Abdool Ruheem, W. R., 1864, p. 374, 
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the opinion of Malimoocl, ,T.,‘ the equities wliich apply to a puisne 
incumbrancer in the marshalling of securities apply equally to such a 
purchaser.^ But other judges have hold that, where the owner of 
property first mortgaged it to A and then sold part of it to B, could 
could not be compelled to resort first to that part of property which had 
not been sold.® And this opinion has recently been followed in 
Bombay.® At the same time in^sucha case as this, the purchaser B 
would as against the seller be entitled to have tlVe mortgage satisfied 
out of the portion remaining in the seller’s hand so far as it would 
extend : see section £6.* Whether these decisions are correct or not 
the present section is inapplicable to such cases as those then under 
consideration.® In Bombay cases decided independently of the Act it 
has been hold in accordance with the rule of English equity that notice 
of the prior mortgage does not affect the puisne m5i*1;gagce’s right to 
have the securities marshalled,® 

In cases to which the Act applies it is only the mortgagee who takes 
without notice of the prior mortgage that cati take 
advantage of the rule. Notice obtained subsequently 
is immaterial.^ Further, the claim to marshal must 
not bo sufTorod to prejudice the rights of the first mortgagee or of others 
who arc purchasers for value. For instance, if two estates, X and Y, 
belonging to the same person are first mortgaged to B, then X is mort- 
gaged to 0 and thirdly Y to D, C would not bo permitted to compel B 
to marshal in his favour, for that course would prejudice D.® Similarly 
D could not compel 13 to resort in the first instance to the estate X. 
The case would bo one for eontribiition under tlic first paragraph of the 
next section. As between C and i), B is bound to satisfy himself out of 
the two estates ratcably and thus to leave the surplus proceeds of each 
estate to be applied in payment of the respective incumbrances thereon,® 


1 llodli l\ral V. R;nu Uarakh, T. L. Jl., 7 All., 711. 

2 Lala Diliiwar v. Dcwaii IJolakirani, I. L. It., 11 Cal., 268; Banwari Das v. 
Muhammad, I. L. Jl., 9 All., 090; ludukuri v. Ycrramilli, I. L. R., 6 Mad., 337. 
Bhikliiiri v, Dalip Singh, T. L. H., 17 All., 434'. 

3 Lftkhmidas v, Jamiiadiis, I. L. K., 22 Bom., 304. 

4 Soe ante p. 1G9. 

5 Bhikliari v. Dalip Singh, I. L. R., 17 All., 434. 

6 Chunilal v. Fulcliand, I. L. R., 18 Bom., 166; Lakhmidas Jamuadas, I. L. R., 

22 Bom., 304. . r 

7 Tnderdawati v. Gobind, I. L. B., 23 Cal., 790, in which also it was held that 
registration is not notice, ns to which seo note 3 to section 3. . 

8 Fisher on Mortgages, 4lh lmI., pp. 664. 665. • 

9 Gibson v. Seagrim, 20 Bear., p. 619; Flint v, noward, [18D3] 2 Oh., p, 72. 
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But if the third mortgagee takes as his security only the surplus 
remaining over after the two prior mortgages arc paid off, marshalling 
will take place as between them without regard to his interests.^ 

*82. Where several properties, whether of one or p j 

Contribution to Several owners, are mortgaged to scciare 
mortgage-debt. debt, siicli properties are, in the absence 

of a contract to the contrary, liable to contribute rateably 
to the debt secured by the mortgage, after deducting from 
the value of each property the amount of any other incum- 
brancfe to which it is subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt aiid then both are 
mortgaged to secure another debt, and the former debt is 
paid out of the former property, each property is, in the 
absence of a contract to the contraiy, liable to contribute 
rateably to the latter debt after deducting the amount of 
the former debt from the value of the property out of which 
it has been paid. 

Nothing in this section applie.s to a property liable [2] 
under section cighty>one to the claim of the second mort- 
gagee. 

Com mentary. 

A.s the dofjtrine of marshalling woiks in the interest of incum- 
brancers, so that of contribution enunciated in this section and section 9r» 
works to the advantage of the owners of, and other persons interested 
in incumbered estates. “ These rigjits act reciprocally, and rest upon the 
“principle that a fund which is equally liable witli anoilier to pay a 
“debt shall not escape because the Creditor has been paid out of that 
“other fund alone ; and, on the other hand, that a creditor who has the 
“ means of satisfying his debts out of several funds shall so exorcise his 
“ right as not to take from another creditor or claimant the fund w^hich 
“ forms his only security.”® 

Note 1* The two paragraphs 'are so far similar that they both 
include the case of one of two properties, X and Y, first mortgaged to B 

*• ' t 

1 In rc Mower’s Tuagts, L. R., 8 Eq., 110. • * 

2 Fisher on Mortgages, 4th ^ed., p. C59; cited in Hari Raj v. Ahmad-ud.clin, 

I,L.R.,19AU.,645. 
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and then both mortgaged by the same person to*C, In botn paragraphs 
it is provided that the properties charged with the later debt are to con- 
tribute to it rateably, Tn order to estimate the value of the properties 
for the purpose of this contribution, the first paragraph declarer that 
the amount of the prior incumbrance, as it stood at the date of the later 
mortgage, shall be deducted from the value of the incumbered property. 
On the other hand, in the second paragraph it is supposed that the debt 
charged on the one property is paid out of that pre>perty, and then it is 
provided that in valuing that property the amount so paid shall be 
deducted. If it is meant that part of the propei*ty may be sold to pay 
the first debt, or that the property, being in the shape of a fund, may be 
in part devoted to the debt, it is obvious that only the residue of the 
property or fund is available to contribute to the other debt, charged 
upon it and on the other property. ^ 

When it is said that the several properties are liable to contribute 
rateably, it is not meant that the purchasers of different parts of the 
mortgaged property are entitled to compel the mortgagee to apportion 
his claim as against the several partS. The whole property remains 
liable for the entire debt and it is only as between the purchasers that 
contribution is enforceable.^ It does not follow that the purchaser of a 
part of the mortgaged property can insist that the mortgagee shall pro- 
ceed first against the other part remaining in the hands of the 'mort- 
gagor,® or that he can redeem the part so purchased on paying a part 
of the debt.® But as between the mortgagor and the purchaser the 
latter is entitled under section 56 to have the mortgage satisfied as far 
as possible out of the unsold property. 

The rule laid down in Fisher on Mortgages, which is reproduced 
almost word for word in the first paragraph, can only come into force 
when tlie mortgaged properties, on the death of the mortgagor, fall into 
the hands of different persons. Thus, where one of two mortgaged 
estates has been devised to one person and the other to another, or 
where, realty and personalty bein^ comprised in one mortgage, matters 
have to be adjusted between the heir and the administrator, the amount 
of the mortgage has to be apportioned rateably on the two estates, the 
amount of any prior incumbrance on either estate being deducted in 
arriving at the value of such estate.^ Another case in which the 

1 Roghunath v. Harlal, I. L. R., 18 0«J., 320; Ohagandas v. Gansing, I. L. B., 20 

Bom., 615. ' 

2 Lala Dilawar v. Dewau* Bblakiram, I. L. B., 11 Gal.} 259; Beni Prosad V, 
Rewat Lallf I. L. B., 24 Cal. ,<706, ,lnit see other cases cited in note to section 81. 

3 Kuppnsawmy v. Pajtatlii, 1. L. B., 21 Mad., 369. 

4 Lipsconih v. Lipsconih, L. R., 7 Eq., 601 ; ift Rochefort v. Davis, L. B., 12 Eq., 

540 . 
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principle is applied is tBat in which marshalling would prejudice a prior 
or subsequent incumbrancer. (See last paragraph of note to section 81.) 

It is only in the absence of a contract to the contrary that the 
principle applies. It has to be seen whether there is anything in the 
terms of the deeds or in the nature of the transaction to show that the 
debt was intended to be thrown on one of the two properties to the 
exoneration of the other. If it appears that one was intended to bo a 
primary security and the other secondary or auxiliary, it must follow 
that the former must bear the whole burden of the debt so far as it will 
go before the other is resorted to.' 

The right to contribution as between the owners of mortgaged 
property may bo enforced by suit in which all the 
contributories may be joined.* The suit is one in 
which the property itself may be made liable, and 
therefore a purchaser who takes it j^endente lite holds subject to a charge 
in the plaintiff’s favour.* Bach party has to contribute in proportion 
to the value which his property bears to the whole comprised in the 
mortgage, and it is clear that one, having paid off the debt, cannot claim 
the whole sum so paid from the other mortgagors collectively.* If the 
mortgagee has bought the equity of redemption in part of the mortgaged 
property, it is not competent to him to execute his decree by sale of the 
rest of the property, reserving the part which he has himself purchased.* 
Where twelve properties were mortgaged and afterwards one of them 
was sold in execution of a decree against the mortgagor, it was held 
that the mortgagee who had himself obtained a decree on his mortgage 
was not at liberty to proceed against this one property which had passed 
out of the mortgagor’s possession, but that his claim should be appor- 
tioned between the tw'elve properties, and that the mortgagee should be 
restrained from taking out execution against the property which had 
been sold without showing the Cburt that he had made .every effort to 
satisfy his decree against the other properties.® The Bombay High 
Court followed this decision in a case where the plaintiff had taken a 

1 In re Athill, 16 Ch. D., 211; In re Dunlop, 21 Ch. D., 683. 

2 Ibu Husain v. Ramdai, I. L. R., 12 All., 110. 

8 Baldeo v. Baij Nath, I. L. R., 33 All., 371. 

4 Hira Chand v. Abdal, I. L. R , 1 All., 455 ; Bhairab v. Nadyar, 3 Beng. L, R., 
A. 0., 357 ; Jeetram v. Doorga, 22 W. R., 430. ^ ^ 

5 Kiabon Pertab r. Lalla Nund, 25 W. R., 3^. * 

6 Eamdhun v. Mohesh, I. L. R., 9 Cal., 40C ,» see ^hagirnth v. Nanbat, I. L. It., 
2 AIL, 115; Jagat Narain v, Qiitub. ib., 808, followed in CUagandas v. Garisiflg, 
I. L. R., 20 Bom., 616. 
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mortgapfe of cerbain lands from two brothers, SUnd Y, in January X878, 
and in July 1878 took a second mortgage of part of the same lands from 
S, while the defendant in 1882 had taken a mortgage of other parts of 
the same lands. Before the mortgage; to the defendant, plaintilS had 
sued upon his second mortgage and himself purchased the mortgaged 
property. He then brought a suit upon his first mortgage and sought 
to make the lands, comprised in tlic defendant’s mortgage, exclusively 
liable in respect of it. It was hold that, as all the parties interested 
wei‘e present, there was no reason why effect should not be given to the 
defendant’s right of contribution. The debt was accordingly apportioned 
between the property purchased by the plaintiff and the property in the 
defendant’s hands.' Again, where the plaintiff having ' acquired by 
purchase the mortgagor’s interest in one of several estates, the subject- 
matter of two successive mortgages to B, afterwards jrafrehasod through 
a trustee the iiitei ost of B in both mortgages, it was held that he could 
not foreclose the first mortgage, in order to satisfy the debt due 
thereunder, and then sue the mortgagor personally for the debt due 
upon the second mortgage, as though that debt were not a charge upon 
the mortgaged property at all and he himself were not liable for his 
proportion of it. It was ruled therefore that the debts should be paid 
by plaintiff and defendant, in the proportion of the aggregate value of 
the estates mortgaged to the value of that purchased by the plaintiff, 
and that the defendant should be at liberty to redeem all tbe estates 
exo(‘pt that one, upon repaying a proportion of the debt corresponding 
with the proportionate value of the other estates to that estate.* 

Note 2. By tho proviso it is in effect declared that, where 

marshalling and contribution might conflict with 

Proviso* 

each other, marshalling is to prevail. This conflict 
could occur in the following case. The owner of two properties, X and 
Y, after mortgaging them separately to B and C, mortgages them 
together to D and then mortgages X to E. Here E is under section 81 
entitled to compel 11 to resort to property Y and satisfy his claim out of 
that security as far as it will go. On the other hand, according to the 
first clause of section 82, the two properties, X and Y, are declared liable 
to contribute to the debt secured by them rateably, and it might 
conceivably be to the advantage of a person interested in the equity 
of redemption to have the debt sb apportioned, with the result of 


1 More Itagkunath v. Balaji, I.‘L. R., 13 Bom., 45, distinguishing Gaya Prasad 
f. Salik, I. L. B., 3 All., 682; Lakhmidas'w. Jamuadas, I. L. 11,, 22 Bom., 304, 

2 -Kali Prosonno v. Kamim, I. L. B .94 Cal., 475. 
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dimimsliing E’s aecnriiy. The proviso prevents this section 'being used 
to the prejudice of a subsequent mortgagee in the position of E, 

Deposit in Court. 

At any time after the principal money has become 

Power to deposit before a suit for redemption 

in cooit money due of the mortgaged property is barred, the 

on Tiiorbgage. * i. s/ 

•fnortgagor, or any other person entitled 
to institute suoli suit, may deposit, in any Court in which 
he might have instituted such suit, to the account of the 
mortgagee, the amount remaining due on the mortgage. 
The Court shall thereupon cause written notice of the 
deposit to be served on the mortsfaefee, and 

Right to money ^ ^ . 

deposited by mort- the mortgagee may, on presentiug a peti- 
tion (verified in manner prescribed by law 
for the verification of plaints) stating the amount then due 
on the mortgage', and his willingTiess to accept the money 
so deposited in full discharge of such amount and on 
deppsiting in the same Court the mortgage-de^d if then in 
his possession or power, apply for and receive the money, 
and the mortgage-deed so deposited shall be delivered to 
the mortgagor or such other person as aforesaid. 

Commentary- 

Instead of making a tender, the mortgagor or any other person 
entitled under section 91 to institute a suit fo^ 
Efftcta of a deposit. may avoid the uncertainties of that 

course by making a deposit in Court under this section.^ • The provision 
is borrowed from the Bengal Regujations I of 1798 and XVII of 1806 
under which the mortgagor was enabled by making a tender or deposit 
in Court within the year of grace to prevent foreclosure. The year of 
grace, it should be noted, was the period mentioned in the notification 
issued to the mortgagor by the Court, within which he was required to 
redeem the property, or, in default, have the mortgage foreclosed and 
the conditional sale made absolute. Under this section the deposit may 
be made at any time after a suit for redemption has become maintainable 

— — ■ ^ , 

1 See as to English practice, Bank of New South Wales v. O^Oonnor, 14 App. 

Gas., p. 283. 
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Consequences 

deposit. 


and before it is barred. As under tbe Regnlatiqii, so nnder this section, 
the tender or deposit must be full and unconditional.^ The amount duQ 
•will include interest if the mortgagee stipulated for interest, but it will 
not include mesne profits to which the mortgagee may be entitled owing 
to his having been wrongfully kept out of possession by the mortgagor,* 
There must be an actual deposit of the interest as well as the principal, 
and the fact that a decree has been obtained for the interest does not 
excuse the omission to include interest in the deposit.* 

The latter part of the section provides for the manner in which the 
mortgagee can make good his right to the money 
deposited by the mortgagor. When the deposit has 
been made and notice thereof has been received by 
the mortgagee, he cannot institute a suit for foreclosure or sale,^ and 
from that date, or at any rate after he has had an ppportunity of so 
making good his right to the sum deposited, ho loses under section 84 his 
claim to any fresh interest on the principal money,* and further becomes 
liable to account for his gross receipts from the mortgaged property, 
notwithstanding the provisions in the ^rst eight clauses of section 76. * 
The right, which the mortgagee has to add to the mortgage-money the 
sums paid by him on account of revenue, ceases on his drawing out the 
money paid into Court and depositing in Court the mortgage-deed. Having 
relinquished his lien he can no longer enforce payment of such sun^s by 
a suit for sale of the land. ^ Sections 102 and 103 provide for th (3 service 
of notice in cases of the absence or incompetence of the mortgagee. 

It has been held that the order passed on a petition presented 
under this section is not in the nature of a decree in a suit, and that, 
section 375 of the Civil Procedure Code not being applicable, a suit to 
enforce a compromise will lie, notwithstanding the dismissal of such 
petition.® 

It is to be noted that the section does not require the mort- 
gagee, accepting the deposit in full discharge of his claim, to do more 
than deliver up the mortgage-deed.t Ho may still refuse to deliver up 


1 Nann v. Manoha, I. L. B., 11 Mad., 49,- see note to Bcction 84. 

2 See Bameshar v. Eanliia, I. L. B., 3 All., 653, a case decided under the 
Begnlation followed in Allah Buksh v, Sada, 1. L. B., 8 All., 185. 

3 Havanohal ». Jawahir, I. L. B., 16 Cal., 307. 

4 Pitaramayya V. Venkataramauna, I. L, B,, 11 Mad., 871, and see the first para- 

graph of section 67. * 

6 Subject to the provisions in‘tb9 second paragraph of that section. 

6 See section 76 (i). <■ „ 

7 Anandi u.Dur Najaf, T. L. B., 13 All., 195. 

8 Tatayya v- Pichayya, I. L. B., 13 Mad., 316. 
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possession of the property and to re-transfer the propoi’ty to the mort- 
gagor or to execute in liia favour the registere<l ackncwlidgment 
mentioned in section 60. It may therefore be necessary for r.lie person 
making the deposit to bring a suit for possession under section 02, 
although the deposit has been accepted. (See Rule 11, Appendix II.) 

84. When the mortgagor or such other person as 
^aforesaid haa tendered or deposited in 
Cessation of in- Court Under sectioii eigldy-three the 

terost. 

amoimb remaining due on the mortgage, 
interpst on tlie principal money shall cease from the date 
of the tender or as soon as the mortgagor or such other 
person as afQvpsaid has done all that has to be done by him 
to enable the mortgagee to take such amount out of Court, 
as the case may be. 

Nothing in this section or in section eighty-three shall 
be deemed to deprive the mortgageeof his right to interest 
when there exists a contract that he shall be entitled to 
reasonable notice before payment or tender of the mort- 
gagte-money. 

Oommentary. 

In order should be valid and effective, the tender or deposit 

_ . . , must be adequate and unconditional, and in other 

Requirements of i i i , 

a valid deposit or respects conformable to the ordinary rules relating 

tender. tender ' A mere offer by letter to pay is not a 

te^er.* As to the coin in which the tender must be made, see the 
Indian Coinage Act XXIII of 1870, sections 12, 13 and 14. VV'here, 
however, the loan was expressed to be made in the PijQua currency, it 
was held that the mortgagee was eytitled to payment in that currency 
and not according to British currency.® A tender of part only of what 
\l is due is of no effect; unless, perhap.s, it is made by the (iebt(>r in the 
belief that he is discharging the whole debt in which case the tender 
may be good pro tanto,* It was held in cases arising under the Regu- 
lation that the deposit, though insuiiicient, should be received by the 
Court and^notihed to the mortgagee, but unless the latter chose to accept 
" • • — 1 

1 See Contract Act, section 38. 

2 Kamaya v. Devapa, I. L. B., 22 Bom., 443. 

8 Trimbak v. Sakharam, I. L. B., 16 Bom., 599« 

4 Haji Abdul v. Haji Noor Maiiomed« I. L. B., 16 Bom., 141, 



INTEKIDST. 


[oh. IV., ' 

it in fall Batiflfaot.ion of Jiis claim, it could avail Iftie mortgagor nothing.^ 

A deposit coupled with a request that the money should not be paid 
over to the mortgagee would be invalid under this and the preceding 
section as it was under the H^gulatioui* as also would be a deposit 
accompanied by a denial of the mortgagee’s title and notice that a suit 
would be brought to recover back the money, * At the same time a 
tender made under protest is valid, inasmuch as it imposes no condijiion 
on the creditor, and merely serves t‘o prevent the payment from operating 
as an admission of the justice of the demand,^ and the opinion has been 
expressed th;it a tender is not vitiated by a request for the return of the 
title-deeds. ® If tho mortgagor has, in order to satisfy the mortgagee’s 
demand and without admitting that the whole sum is due, paid into 
Court more than is really due, the mortgagor can recover the excess 
from the mortgagee on his taking the whole sum out of^dourt. ® Accord- 
ing to the Contract Act tender to one of several joint promisees is a 
valid tender to all (section 38), and that is the common law rule ; but in 
equity it has been held that the receipt of one mortgagee does not dis- 
charge the dcbtf>r from claims by the others.’ 

Tender may be waived expressly or by conduct on the creditor’s 
part, indicating his determination not to accept tho amount due. Tt is 
not enough that the creditor makes an excessive demand, but if he 
refuses to listen to any proposition to take less and, as it were, annouWes 
that it is useless to offer any sinallor sum, that amounts to dispensation 
with tender; oven if the debtor on his part has resolved not to tender 
the amount really due.* 

On a valid tender or deposit being made, interest ceases to run 
on the mortgage-debt,® unless there is a contract 
eaiif *******”* ^"^ *^^**'* ‘reasonable notice’ valid under seotion 60, in 

which case the interest will presumably cease on the 

1 Babee Baweot v. Heejramun, S W. B., 223. 

2 Goluckmouee v, Nabuugo, W. H,, (F, B.), 14. 

3 Prannatli Chowdry v. Buokea, 7 Moo. 1. A., 323 ; Abdoor Buhman v. Kisto Lall, 
Ik'ng. L. B., Sup. Yol., 698; s.c., 6 W. B., 225; Makhau Kuar v. Jasoda^ 1. L. B., 

6 All., 399. 

4 Scott V. TJxbridgo Bailway Coiapany, L. B., 1 0. P.> 596; Greenwood v. Sut- 
cliffe, [1891] 1 Oh., 1. 

6 Kora Nayar v* Ramappa, I. L- B., 17 Mad., 267. 

6 Maephorson on Mortgages, 7th ed., p. ^24, citing Baboo iTuggntputiee v. Madho 

Singh, S. D. A., (1856), 54. * 

7 Barber r. Bamanna, I. L, B.j 2j? Mad., 461, and cases there cited. 

8 The Norway, Brown, & Lush., 226, and (in P. C.), 409 ; Kerford Mondel, 28 

Ii. J., Ex., 808. ‘ • 

9 Deo Dat v. Bam Autar, I. L. B., 8 AU., 502. The other effects of the deposit 
are treated in the note to seotion ,83. 
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expiry of the notice.^ if by reason of the mortgagee’s refusal to accept 
the amount the mortgagor is compelled to sue for redemption, he will 
be entitled to his costs.® A mortgagee rejecting a tender does so at his 
perils but no action lies for refusal to a9cept a valid tender, nor is the 
mere tender equivalent to payment so as to entitle the mortgagor to 
recover the title-deeds. His only remedy is by suit for redemption.® 
According to the English practice, six months’ notice is required to be 
given by the mortgagor of his intenifon to pay off the mortgage-money, 
and the money must be paid on the very day on which tho six months 
expire, or interest does not cease to run. The notice is however dispen- 
sed with if the mortgagee has demanded payment or if the mortgagor 
is willing to pay six months’ interest in advance.^ And the rule does 
not apply in the case of mortgages by deposit of title-deeds.® 

Suits for Foreclosure, Sale or Redemption. 

85. Subject to the provisions of the Code of Civil 
Procedure, section 437, all persons having 
Parties to suits an interest in the property comprised in a 

for foreclosure, salo \ ^ t 

and redemption. mortgage must be ]omed as parties to any 
suit under this chapter relating to such 
mortgage : Provided that the plaintiflE has notice of such 
interest. 

O ommentar y- 

As well hero as in England tho general rule has obtained that all 
persons interested in the property must be joined as parties to any suit 
on the mortgage, and that a decree made behind tho back of such 
persons cannot bind them. The reason for the rule is plain. When, in 
order to adjudicate on a given claim, the interest of some third person 
has to be determined, that person should be made a party, for otherwise 
another suit may bi*. necessary. !MuJtiplicity of suits can only be avoided 
by bringing on the record all those parties who have an interest in 
the determination of the plaintiff’s claim. Thus, as the second and sub- 
sequent mortgagees are interested in the mortgagor’s right of redemp- 
tion and in the account which has to be taken between him and the first 
mortgagee, it is clear that the latter suing for foreclosure or sale must 


1 See section 60, note 3. . 

2 See note to section 86. 

8 Bank of New South Wales v, O'Connor, 14 A^. Gas., 278. 

4 Bobbins on Mortgages, 70S. 

6 Fitzgerald’s Trustee v. Mellerah, [1892] 1 Oh,, 886; sea note 8 to section 60'. 
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j( in all subsequent iiicumbrancerB. On the otfeer band, the questions 
that arise between a mortgagee and his sub-mortgagee do not concern 
the mortgagor. In suits between them therefore it is not necessary 
according to English practice to join ilie mortgagor.^ Here however 
the rule as to parties is enacted as a universal one, and no allowance is 
made for the exceptions admitted in England. It is clear that deriva- 
tive mortgagees must be made parties in suits of either kind and the 
sub-mortgagee himself may sue ifhe mortgagor fop sale.* A suit by a 
puisne mortgagee in which he, knowing of a prior incumbrance, omits 
to join tho holder of it, ought to be dismissed,* and it has even been 
held that the suit should be dismissed by a Court of appeal although 
the objection was not taken in the Court of first instance.^ If the suit 
is not dismissed, tho parties who are interested should bo joined.® If, 
without joining the first incumbrancer, the later mgirfgagee obtains a 
decree for sale, he will on the objection of the former be prevented from 
bringing tlie property to sale. For the purposes of the section it Las 
been held that a second mortgagee has constructive notice of a prior 
mortgage which is registered.® ^ 

In a redemption-suit whore there are several persons jointly enti- 
tled to redeem, they are all necessary parties,'^ Ifc 
is not necessary that they should all join as plaiutiii's, 
but if not BO joined they must be joined as defendants 
provided of course that they can bo ascertained. If there is a person 
interested, as lieir, who cannot be ascertained, tho Court does not 
refuBo a decree for redemption, but makes it subject to the rights of the 
person so interested.® Further, the mortgagor must join as defendants, 
in addition to the first mortgagee, any subsequent incumbrancers and 


1 Bobbins on Mortgages, pp. 1008, 1014. 

2 Mathu Bagbnnada v, YenkatacUalam, I. L. B,, 20 Mad., 85. 

8 Mata Bin v. Kazim, !• L. B., 13 All., 432 ; Salig Bam v. Hur Charain, I. L. B., 
12 All., 548, distinguished in Kali Oharan v, Ahmed Shah, I. L. B., 17 AIL, 48 ; 
Balmaknnd v* Sangari, 1. L« B., 19 All., 384; Sundar Singh v, Bholn, I. L. B., 20 
AIL, 822. 

4 Ghnlam Kadir v. Mnstakim, I. L, B., 18 All., 109. 

5 Jamna Ganga Fershad, I. L. R., 19 Cal., p. 411. 

6 Janki v. Kishen, I* L. B., 16 AIL, 478 ; Jagnl Kissore Lai v, Oartio Ohnnder, 
1. L. B., 21 OaL, 116. 

7 Bam Baksh v. Mohnnt, 2). W. B., 428 ; Gan Savant v. Narayan, I. L. B., 
7 Bomt, p. 472 ; Trimbak v. Sakharam, I. L. B., 16 Bom., p. 602 ; Bolton v. Salmon, 
(1891) 2 Oh., 48 ; Bagho v. Sheikh Land, I. L. B., 18 Bom., 61 ; see section GO, note 4* 

8 Hall V, Howard, 32 Oh. B., 480 ; fbr form of decree see Pearce v. Morris, L. B., 
6 Oh., 227. 
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derivative incnmbranceffl,^ whether their interest extends to the whole 
or part only of the mortgaged property. It has been held in some cases 
that the manager of a Hindu family, being himself a co-owner, may 
properly represent a minor member of t];ie family, in a suit for redemp- 
tion,^ but doubt was thrown on this decision in a later case.* Among 
the persons, entitled to redeem under section 91, are the surety for the 
payment of the mortgage-debt, and the judgment-creditor who has 
attached the mortgagor’s interest. '•As to the latter, if he has not 
attached, he is not a necessary party to a suit on the mortgage.^ Nor 
according to English cases need a surety who had not paid part of the 
debt be joined.* 

In a suit for foreclosure or sale, as in a redemption-suit, one of 
several persons jointly interested cannot sue alono 
respect of his share.® If not joined as plain- 
tiffs, they must at least bo made defendants. Some 
reason however must he shown for not joining the other as plaintiffs. 
** You have no right,” said Jessel, M.R., “capriciously to make persons 
“defendants when they ought to»be plaintiffs and thus increase the costs 
“of the other defendants.”^ It was thus hold that foreclosure proceed- 
ings under the Regulation must relate to the whole debt, or they would 
be invalid. And in such a case as that supposed it was said : — 

“fl'he whole of tho mortgage-debt is due to tho persons claiming under th© 
** original mortgages jointly and not severally, and tlie mortgagors are entitled to a 
“joint receipt for all sums thoy may pay in satisfaction of tho debt; nor docs tho 
“foreclosure law contemplate the issue of a notice of foreclosure in respect of a 
“portion of tho unpaid dobt, except under circumstancos which do not exist in this 
“case.”® 

A foreclosure decree cannot operate against a person who is not 
party to the suit.® A defendant, who was in the position of purchaser 

1 Venkata v. Kannam, I. L. R., 5 Mad., 184; 1 Daniel’s Chancery Practice, 

6th ed., p. 245. ^ • 

2 Narayan Gop v. Pandurang, I. L. 6 Bom., 686; Gan Savant v. Narayan, 
I. L. R., 7 Bom., 467. 

3 Padmakar v. Mahadev, T. L. R., 10 Bom., 21 ; see too Akoba v. Sakharam, 
I. L. R , 9 Bom,, 429, case of minor represented by widow. 

4 Nanjundepa v, Gurulingapa, 1. L. R., 9 Bom., 10; Fisher on Mortgages, 4th 
ed., p. 818. 

6 Gedye v. Matson, 26 Beav., 810. 

6 Sec no^e 4 to section 60. 

7 Luke V. South Kensington Hotel Compan]^ 11 Ch. D., p. 127« 

8 Bishan Dial v, Manui Ram, I. L. E., 1 All., jj. 300,* see Kali Prosonno v. 

Kamini, I. L. R., 4 Gal., 476. * 

9 Anundo Moyee v. Dhonendro, 14 Moo.*I. A, 101 ; Norendor Narain v. Dwarka 
Lai, I. L. R., 3 Cal., 397. 
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of the equity of redemption, was thus held to be t:nalfeoted by foreclosure 
proceedings which took place subsequently to the sale under which he 
derived title, and to which he was not made a party. ^ A decree for sale 
obtained against the morfgagortis ineifectual against persons who, prior 
to the suit have bought part of the mortgaged property from the mort- 
gagor, and therefore as against them the purchaser at the sale under 
such decree cannot sue for possession.* An exception from the general 
rule is however admitted in the oases relating to thfl liability of a Hindu 
son in respect of the debts incurred and alienations made by his father. 
It is not necessary that the sou should be joined in the suit in order that 
his interest should be affected.* The view taken by the majority of the 
Court in Allahabad that in consequence of this section the interest of 
a Hindu son in ancestral property cannot be touched in execution of a 
decree against the father, unless the son was a party id the suit, has not 
been approved in Madras.* 

, Where the mortgagor had before suit granted a zur-i-peshgi lease 
of the property and the mortgagee obtained a decree for sale and became 
the purchaser, it was held that he could not oust the zur-i-posbgidar 
whom lie bad not joined in the suit. He must give him an opportu- 
nity of redeeming,® “In this country patnis, znr-i-peshgi leases, and 
“ interests of that nature are very considerable interests in the land and 
“ cannot be looked upon as mere leases for a term of years wliich a 
“mortgagee might have the right to disregard*” A patnidar therefore, 
who obtained his lease before the institution of a suit on a mortgage of 
the same land, but was not joined as a party, was held entitled to a 
decree for redemption,® It is otherwise, if an interest is created by the 
mortgagor after suit, for then the doctrine of lis pendens applies. All 
alienr3e8 who pendente lite are bound by the decree though nob parties 
to the suit7 In a case decided on appeal by tbe Privy Council one 
Khogondra, bjaving, during the pendency of a foreclosure suit, became a 
purchaser of part of the property, was joined as a defendant. On his 


1 Brajanath v. Ehilat Chandra, 8 Beng. L. B., 104. 

2 Hargu Lai v. Goldnd Bai, I. L. B., 19 All., 541. 

8 Pounappa v. Pappavajyongar, I. L. B., 9 Mad., p. 351 ; Mayne's Hindu Law 
§ 296. 

4 Badu Prasad v. Madan Lall, I. L. B., 15 All., 82 ; Bhawani Fi;asad v, Eallu, 
1. L. li., 17 All., 537 ; Kamasawa^an v. Yirasami, I L. K., 21 Mad., 222. 

5 lladha Pershad v. Mpnohar, L L. B., 6 Cal., p. 319; Venkata v. Kannam. 
1. L. B., 5 Mad., 184. 

6 Kasimunnissa v. Nilratna, I. L, B., 8 Cal., pp. 79, 87. 

7 Anundo Moyee v. Bhouendro, 14 Moo. I. A., 101; see section 52. 
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setting up a title parjpuounb to the mortgage and not accepting the 
position of one who should either redeem, or bo foreclosed, ho was 
dismissed from the suit with costs. In a suit subsequently brought by 
the mortgagee, who had purchased under his decree, to recover possession 
from Khogeudra’s representative, it was held that they were precluded 
from making any claim to redeem, having in the previous suit by their 
allegation of paramount title caused the dismissal of the suit against 
them.^ Where the^ purchaser in exeention of a money-decree against 
the mortgagordidnot obtain possession, and did not obtain a certificato 
until after decree in a suit brought on the mortgage, it was held that the 
purchaser under the latter decree, having had no notice of the prior pur- 
chase, *could not be displaced from his possession by the prior purchaser, 
altbough the prior purchaser was not a party to the mortgage suit.^ 

Jt has beer^s^id in some cases that a prior mortgageo suing on his 
mortgage is not bound to join subsequent incum- 
brancers.* It may be doubted whether this was 
ever a correct statement of the law, but clearly in 
omitting so to join them the prjor mortgagee always ran the risk of the 
subsequent incumbrancer intervening with a claim to redeem.^ Thus 
where property was sold under a decree made in respect of a mortgage of 
1871 and the purchaser sued to redeem a prior mortgage, it was hold that 
one of the defendants being a mortgagee bolding under an instrument 
of 1873 and not having been made a party to the mortgage-suit should 
be treated as if the former decree had not been passed and allowed an 
opportunity of redemption.® Now it is clear, as stated above, that if 
subsequent mortgagees are deliberately omitted, the suit is liable to be 
dismissed. The Court has to decide whether the suit should^be dismissed 
or the omitted parties brought on tho record.® The puisne-mortgagee, 
being in the position of a purchaser of tho equity of redemption, 

1 Nilakant v. Saresh Chandra, I. ij, R., 12 Cal., 414. 

2 Nvinjundepa v. Gurnlingapa, 1. L. R., 9 Bom., 10^ Lake v. South Kensington 

Hotel Company, 11 Ch, D., 121* * 

3 Khub Chuud v. Kalian, I. L. B,, 1 All., 240 f Ali Hassan v. Dhirja, I. L. E., 
4 All., 518. 

4 Sitaram v. Amir Begam, T. L. B., 8 All., 324 j Damodar v, Naro, I. L. R., 
6 Bom., 11; see form of decree, p. 14; Shivram v. Gonu, ib., 615; Dullabhdas v. 
Lakshmandas, 1. L. R., 10 Bom., 88 ; Mohan Manor v. Togu Uka, ib., 224 ; Badoba 
V. Damodar, 1. L. R., 16 Bom., 487 ; Desai Lallubhai v, Mundas, I. L. R., 20 Bom., 
390; Namii^r v. Karam, 1. L. B., 13 Xll., p. 318; Venkata v. Kannam, I. L. R., 
a Mad., 184; and see note to section 75. 

5 Muhammad v. Man Sing, 1. L. R., ?*A11., 125, followed in ■Gajadhar v. 
Mulchand, 1. L. R., 10 All., 520; Namdar v. Kaj'am, I. L. R., 1.3 All., 315. 

0 Mata Din v, Kazira, 1. L. K., 13 All., 432: iSubhan v* Arunachalam, 1. L. B., 
15 Mad., 487 ; Sorabji v» Battonji, I. L. H., 22 Iiom.| 701. 
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is entitled to hav'o an opportunitj of redeeming, notwithstanding a 
decree for sale made in a suit to which he was no party. Nor is he 
bound by the account taken under such decree. He is tiiititled to have 
a fresh account isi-keu and time for redeeming allowed to him.^ l^ie is 
not precluded from suing the prior mortgagee by the fact that he has 
already sued tho mortgagor.* On the other hand the purchaser in 
execution of such a decree does not buy the property free from iiicum- 
branco, as ho would if buying uii,der the power <jf sale given in an 
English mortgage. He takes only such interest as the mortgagor and 
the mortgagee could convey.* In settling the terms upon which the 
second mortgagee should bo allowed to redeem tho prior mortgage, no 
regard should be paid to the amount realized on the sale whidh has 
already taken place. Whether the purchaser is tho prior mortgagee 
himself or a stranger, whether the purchase-money ^rceeds, or falls 
short of, the sum due upon the mortgage, it is this sum only that the 
second mortgagee has to pay before he can be ou titled to a decree for 
sale. The decree in such a suit sliould provide that any surplus after 
payment of tho second ■mortgageo\s claiiji out of tho proceeds should go 
to the defendant who holds tlio equity of redotnption. The result would 
bo to allow the second mortgagee to redeem on the terms on which he 
would have been so allowed had he been made a party to the first suit,^ 
If however he allows tho property to pass into tho hands of purchasers 
at a sale under a moi*tgage-decree, without any attempt to exercise his 
right of redemption, he cannot afterwards impeach the sale except on tho 
ground of fraud. Thus in a case whore the plaintiffs were mortgagees 
under an instrument of tho 20th October 1877, and the defendants were 
purchasers at an auction sale under a decree on a mortgago of July 1877, 
it was held tliat the plaintiffs, though they had not been made parties 
to the mortgage suit, had by allowing the property to pass into the 
hands of strangers lost their security and wore bound by the sale. It 
appeared that, instead of taking any "citeps to redeem or prevent the 
sale, they had endeavoured to protect tliem^elvcs and defeat the prior 
incumbrancer’s decree by purchasing the equity of redemption.® In a 


1 Yoiikata v, Kann'ini, I. L. R., 6 Mad., 184; Damodarr. Naro, I. L. R., 6 Bom., 
11; Sliivrani v. Genu, i/?., 515; Naran a. Dolatrain ih., 538; Sankuna v. YiiMipak- 
shapa, I. L. E., 7 Bom., 146; lladhabai v, Shamrav, I. L. E., 8 Bom., 168; Badoba v. 
Damodar, I. L. R., 16 Bom., 486, 

2 Balmakuud v. Mussamat;, I, L. E., 10 379. « 

3 Eupchand v. Davlafcrav, I. L, 11., 6 Bom., 497 ; Maganlal v. Shakra, I. L. R., 
22 Bom., 943; Venkata v. Kuunam, X. L. E., 5 Mad., 184. 

4 Dip l^araiu o. llira Singh*, I. L« R., 19 All., 527. 

5 All llaeaa v. Dhirja, 1. h. E., 4 All ^ 518; comparo Antindo Moyoe v. Dhonen- 
dvo, 14 Moo I. A., 101 ; Silaram v, Amir Begaui, 1. L. E.> 8 All., 324. 
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recent case where the |uit was between the first and second mortgagees 
and related to the proceeds of the mortgaged property which were 
insufficient to pay off both mortgagees, it was nevertheless held that 
the mortgagors should be joined, in order that thej" should have an 
opportunity of being present at the taking of the accounts and in order 
to entitle the parties to the suit to obtain costs out of the sale- proceeds.^ 




86 . 


Foreclomre ^and Sale. 

• * 

In a suit for foreclosure if the plaintiff succeeds, 
the Court shall make a decree, ordering that 
an account be taken of what will be due to 
the plaintiff for principal and interest on 
the mortgag^j^and for his costs of the suit, if any, awarded 


Decree in 
closure>suit« 


fore- 


to him, on the day next hereinafter referred to, or declar- 
ing the amount so due at the date of such decree, 

and ordering that, upon the defendant paying to the 
plaintiff or into Court the* amount so due, on a day within 
six months from the date of declaring in Court the amount 
so due, to be fixed by the Court, the plaintiff shall deliver 
Tip to the defendant, or to such person as he appoints, all 
documents in his possession or power relating to the 
mortgaged property, and shall transfer the property to 
the defendant free from all incumbrances created by the 
plaintiff or any person claiming under him, or, where the 
plaintiff claims by derived title, by those under whom he 
claims; and shall, if necessary put the defendant into 
possession of the property;* but 

that, if the payment is not made on or before the day 
to be fixed by the Court, the defendant shall be absolutely 
debarred of all right to redeem the property. 


Commentary. 

The rights of the mortgages against the property haring been 
generally iescribed in section 67, this section and the following sections 
show in what forms decrees may be made iTi snits hronght by mfirtgagees. 
What form the decree should take depends on the nature of the 


1 Hughes V. Delhi and Dondon Bank, I. L. B., 15 Cal., 85. 
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particalar mortgago. With a mortgage by conditional sale or an English 
mortgago, it is a foreclosure -decree. With an English mortgage the 
Court has also power to pass a decree for sale and wit|;i a simple mort- 
gage that is the only possible decree. In the case of simple mortgages 
and English mortgages the mortgagee has further the security of a 
covenant for payment; but neither in the foreclosure-decree under 
this section nor in tho sale-decree (section 88) is there any provision 
for an order for payment enforceable against the mprjgagor personally. 
As tho mortgagee clearly cannot reserve his personal remedy for another 
suit, it is submitl.ed that effect ought to be given to it, e.g'., in the mort- 
gage-decree. So in England under the present system the mortgagee 
can enforce his two remedies in one suit.* As to the decree for sale, 
BOO note 1 to section 88. 


Allowance being made for the fact that the pai;ti/=is are ranged on 


Mortgage decree 
(jcnerally* 


different sides of tho record according as the suit is 
one for forecloauro or redemption, there is no differ- 
ence between the decrees in the two suits. Tho 


opportunity allowed to tho mortgagor tg redeem and the price of redemp- 
tion is the same. In a case in Calcutta^ tried on the original side of the 
High Court it was said* ; — 

“Wo think tho osaonce of foroclosnre and redemption-snits is, that in such 
“suits each party is entitled to enforoo his rights. A plaintiff claiming foreclosure 
“ is bound upon tho sicooiints being taken, if the balance is against him to pay tho 
“balance. On tho other hand, a plaintiff (5lainiing redemption must submit to a 
“ decree for salo or forcclosnro if ho inakos default in payment. Unless this were 
“so there would bo multiplicity of suits. To avoid this it is necessary under a 
“ decree for foreclosnro or rodeiuptiou that the accounts between the parties should 
“be settled or discharged.” 

Thus in oitlicr decree an account is ordered to be taken of the amount 


due, and a time is lixed within which it is to bo paid. 

In the ordinary ease whore Ibe mortgagor is in possession the 

. , . . account to bo taken is simply an account of what is 

Accounts ngainst • * . 

mortgwjor, burden of duo to the in,ortgagco for principal and interest.' 
proo/, inlet Lst, rents and profits of the land are 

concerned the mortgagor remaining in possession is not accountable for 
them, nor can he charge for monies expended on it.* Tho burden of 


1 Doolal Chundcr v. Gohick, 22 W. II., 360; Muni Beddi v. Venkata, 3 Mad. 

H. C., p 243; seo however Kanchan v. Btiij Kath, 1. L. B., 19 Cal., p. 340 j Umea 
Chuiider v, Zahur Fatima, I. L. B.,18 Cal., p. 180. « 

2 Fairer v, Uacy Ilaitland & bo., 31 Ch. D., 42; Poulett v. Hill, (1893) 1 Ch., 

277. ' , 

3 Hooloe Cluind v Omda Klianuni, 1. L. B., it Cal., p. 378. 

4 Fisher ou Mortgages, 4th ed., p. 843; see section 06. 
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proving what is duo Jies on the mortgagee.' As to the principal 
amount advanced, the statement mado by the mortgagor in the in- 
strument of mortgage is prinid facie evidence as between the parties. 
Like any other statement made and accepted by both parties, it is evi- 
dence against the parties to the instrument, the weight of which depends 
on the circumstances.* The fact that receipt of the money has been 
adro’*^ited before the Registrar throws on the mortgagor the burden of 
proving that the mopey has not been advanced.® But evidence to show 
that a smaller consideration or no consideration passed is admissible,^ 
As against third persons the statement is no more evidence than any 
other statement.® In a case where the mortgagee refused to pi.t 
the mOrtgage-bond in evidence, it being unstamped, the Court ruled that 
he could only be credited with the amount which the defendant admitted 
to have been th^ amount of the principal.® 

The principal due having been ascertained either at the trial or by 
the taking of an account under directions given in 
hueiest. decree, interest at the contract rate up to the 

day fi:^cd for payment is addcifl. The ordinary practice has been to 
allow farther interest after ftat date at the rate of six per cent.^ 
(section 209, Civil Procedure Code). This practice however is according 
to a recent decision in Allahabad erroneous, it being considered that the 
pow^jr to grant further interest under the Code is excluded by the 
angnage of sections 86 and 88 of this Act. Reference is made to the 
phrase * so found due * in section 80 and it is said that it must denote 
the principal and interest calculated up to the day fixed for payment 
and no further, and that there is no provision for additional interest.® 
There would be more force in this argument, if the Legislature had 
been more strictly consistent in their language. But in other sections 

1 Ganga v. Bayaji, I. L. K., G Bom., 669. 

2 Chowdry Deby Persad v. Chow^dry Dowlat, 3 Moo. I. A., 347; Juneswar v. 

Mahabeer, L. R., 3 I. A., 1. » 

3 Nawab Mirza Ali Indar Fershad, L. R., 23 I. A., 9; All Khan v, Indar 
Persbad, I. L. R., 23 Gal., 950. 

4 Ram Surun v. Mnssamut Pran Peary, 13 Moo. T. A., 651; Vasudeva v. Nara- 
■amma, 1. L. R., 5 Mad., 6 ; Naoruji v. Karji Sidick Mirza, 1. L. B., 20 Bom., 636. 

5 Brajesliware v. Budhanuddi, 1. L. R., 6 Cal., 268; Bce Rajah Sahib Prahlad 
V. Baboo Budhoo, 12 Moo. I. A., 275. 

6 Ganga v. Bayaji, I. L. R., 6 Bom., 069. 

7 Rafikunesaa v. Tarim, I. L. R., 20*Cal., 279 ; Suryanar.ain v. Jogondra, it., 360; 
Chakarbhin v. Harbhauji, I. L. R., 20 Bom., 744; Subbaraya v. Punnusami, I. L. R., 
21 Mad., 364; Ramachaiidra v. Devia, I. L. iOl2 Mad., 485; see Ordo v» Skinner, 
I. L. R., 3 All., 107. 

S Amolak v. Lachim, 1. L. R., 19 All^ 174; see Bhawani Prasad t^. Brig Lai, 
1. L. B., 16 All., 269. 
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the phrase is changed. In section 89 it is “ thp amonnfc due under the 
mortgage” in default of payment -vvljereof an order absolute is to be 
made for sale. In section 90 it is “the amount due for the time being 
on the mortgage,” and section 97 directing the application of the 
proceeds of sale refers “to all interest due on account of the mortgage.” 
Further interest is also demanded according to the form of plaint 
(No, 109) given in the Appendix to the Code. Having regard to these 
and other considerations Jenkins, ^T., refused to follow the ruling in the 
Allftliabad case.^ This question as to further interest may be said to 
be part of the laiger question how far the provisions of the Code which 
was passed in the same year as this Act are to be read with the Act. 
The insertion in ilio Appendix to tlio Codo of forms to be used in 
mortgage-suits favours the idea tliat the Code and the Act are to be 
read together. And if that is not intended it is clps^r that the rules 
made under section 104 onglifc to embody in some form or other many 
of tho provisions which are found in the Codo, sections 306 to 319. 
At the same time as regards some of the provisions of the Act it may 
well have been intended that Courts s^hould look to them exclusively 
(see note to section 89). 

If tho time for payment is extended, as it may be under section 87, 
interest has to bo calculated up to tho subsi.itutod date ; and if there is 
an appeal tho appellale decree, which then becomes tho final f]ocroo 
capable of oxocution, should fix a date within six months for payment. 
But if no day is lix(!(l and thoro is a mere confirmation of the oi-iginal 
decree, the diroebiun therein cuiitaiued as to time must still hold good 
and it cannot be presninod that Iho Appellate Court intended the time 
for payment to run from tho date of flieir decree.® 

Ordinarily the intention of the parties to a mortgage is that interest 
shall be charged, not up to the duo date only, but up to the date of 
payment, and regard should be had to this intention in construing 
instruments iu which thoro is no express stipulation for payment of 
interest after the date on wliich thq principal is covenanted to be paid.* 

1 Achalabala w. Surciulra,!. L. T.., 24 C.il., 766. 

2 Manavikrarnan v. Miininppan, r. Ij. U., J5 Mad., 170; Kanara v, Govinda, I. L, 
K, 16 Mad., 214 j Cliiranji v. Dliarjin Singli, I. L. 11., IS All., 455; see, however, Noor 
Ali V. Konimeah, I. L. R., 13 Cal., 13; Bup Chand v. 81iamsh-ul-jehan, I. L. B., 11 
All., 346; Daulafc v. Bhnkaudns, T. L. B., 11 Bom., 172. 

3 Matlmra Das v. Baja Narindra, I. hr R., 19 All., 39; s.c., L. R., 28 I. A., 138, . 
followed in Pedda Snbbaraya v. Ganga, I, L. B., 20 \!ad., 149, and liityananda v. 
Sri Radlia^ ib., 371, disapproving JTariiidra v. Khadim, I. L. R., 17 All., 681, on the 
question of construction. In Manager Yithoba v. Vigneswara, I. L. R., 22 Bom,, 107, 
the conduct of tlio mortgagor in paying .interest .afrer the dno date was relied on ; 
see also Biudosri v. Uangasaraiu, L. R., 25 X. A., 9. 
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But even if the intention is clear that interest is not to be paid 

after that date, interest may still be refcoverable bv 
Interest * post dtem* . • ^ ^ ^ 

way of damages under Act XXXII of 1839 and the 

rate allowed will primd facie be the same as that stipulated in the 
contract.^ That rate is adopted as the measure of damages unless it is 
excessive or extraordinary. In the case just cited the contract rate of 
15 per cent, per annum was so adopted by the Judicial Committee. An 
opinion is also expressed in this case with regard to the rule of limita- 
tion by which a claim for such interest should be governed. It is said 
that the claim is a recurring one and that article 115 or 116 of the 
schedule would be applicable. In the ordinary case as long as the 
principal was not timo-barred six years’ interest would thus be recover- 
able. The effect of this is practically to overrule several cases in which 
it was held thiit^ Tjo interest was recoverable since the suit was not 
brought within six years of the date of the oiiginal breach of the 
contract.® 


In holding that article 115 or 116 should be applied, the Judicial 
Comniittee must be taken to haviJ assumed that the sum recoverable by 
way of damages was not charged on the land so as to make article 132 
applicable ; but no opinion is expressed ou this point and the language 
in the concluding part of the judgment rather suggests the contrary 
view because the directions given imply that this sum is to be treated 
as part of the mortgage-money. The authorities in this country are 
conllicting on this point. In Calcutta it has been held that the interest 
: recoverable under tlio Transfer of Property Act as part of iho mortgage- 
1, money includes alike the interest agreed upon in the instrument of 
i mortgage and the interest which may bo given as damages under the 
Act of 1839,® and this case has been followed in Madras. f The English 
cases support this view, for there seems to bo no doubt that on redemp- 
tion the mortgagor is bound to pay .^interest of either kind.® Admitting 
that the law is otherwise in England, the Allahabad High* Court holds 
that the term interest used in this* chapter means only the agreed 
interest and that in respect of any other sum, not being part of tho 


1 Gb&]inal v. Brij Bbnkan, I. L. B.. 17 All., 611 ; Cook v, Fowler, L.B., 7 H. L.,27. 

2 Gudri Koer v. Bhubanoswari, I. h. B., 19 Cal., 19; IvJoti Sing v, Bamohari, 
I. L. B., 24 Cal., 699; Narindar v, Khadiro,^!. L. K., 17 All,, 581 ; Badi Bibi v. Sami 
Pillai, I. L. B.«18 Mad., 267; Thayai Ammal v. Lakshmi, ib.y 331. 

3 Bikrampt v. Purga Dyal, I, L. K., 21 274 ; but see Moti ttingb v 

Bamshari, I. L. B., 24 Cal., 699. , 

4 ilamareddi v, Appaji, I, L. E., 18 Mad., 248; krialiua v. Varadarajulu, t6., 338. 

5 Gordillo v, Weguelin, 5 Ch. D.« 287. 
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mortjjage-moTiey, tlie mortgagee is entitled to ay decree for money only.^ 
The point has not been decided in Bombay.* 

There is now no statutory law in force limiting the rate of interest 
claimable by a creditor and a stipulation for compound interest is valid.* 
The amount olainiable on account of interest may however be limited by 
the rule of damdupat, that is, the rule of Hindu law which prohibits a 
creditor from recovering at any one time an amount exceeding the 
principal sum. This rule is enforced as between^ Hindus in the High 
Court of Bengal exercising its original jurisdiction and also in the 
Bombay Presidency, and is applicable to mortgages. In the case of a 
mortgagee in possession against whom an acconiit of rents and profits 
has to be taken the rule is not applied, since it would be inequitable that 
interest should ccaso to be allowed when it amounts to the same sum as 
the principal and that at the same time he should J)q. chargeable with 
the rents and profits.* A similar rule was enacted for the Bengal 
Mofussil and for Madras by Regulation XV of 1793 and XXXI V of 
3802, which however were repealed in 1855 and 1869 respectively.* 
The question whether a stipulation l^or enhanced interest should bo 
regarded as penal must be answered with reference to the provisions of 
section 74 of the Contract Act. The result of the cases on that section 
scorns to be that, while such stipulation, if made to take effect only from 
the date of default, is not penal, it is of a penal character and isjbhere- 
fore not enforceable, when the higher rate of interest is to be calculated 
from the date of tho loan.® Besides the interest on the mortgage-debt, 
interest is generally allowed on the payments credited to either party 
on taking the accounts. It will be seen that interest is to be calculated 
up to tho date fixed for payment, and it may be presumed the Court 
would, on enlarging the time for payment under the third paragraph of 

1 Narindra V. Khadim, l.L. li., 17 All., 681 $ Rikhi Kam v. Sheo Parshan, l.L. B. 
18 All., 316. 

2 Manager Vithoba. Vigneawara, 1. u, R., 22 Bom., 109. 

3 Sco ante p. 107, and Baiidaru Atchayamma, 1. L. B., 3 Mad*, 125; Ganga 
Fershad v. Land Mortgage Bank, I. L. B., 21 Cal., 368. 

4 Nobin Ohunder v. Bomesh, I. L. R., 14 Gal., 781 ; Lall Behary Dutt v. Taca- 
money Dosaeo, I. L. R., 23 Cal., 899 ; Natbnbbai v. Mulohand, 5 Bom. H. 0., (A. C.), 
196; Gaupat v. Adarji, I. L. R., 3 Bom., 312; Hari Mahadaji v. Balambhat, 1. L. R., 
9 Bom., 233; Balkrishna v, Hari Govind, T. L. R., 15 Bom., 84; Sbri Ganeah Dharui- 
dbar v. Keshavrav, it., p. 640: this last fase is overruled in Gopal Ramchendra vs 
Gangaram, I. L. R.* 20 Bom., 721 ; Tbondshett v. Raoji, 1. L. K*, 22 B6m., 86. 

5 Anxiaji Rail v, Ragubai, 6 jVf'sCd. H. C,, 400. 

6 See Hiillabhdas v. Lakghmaijdas, I, L. R., 14 Bom., 200 ; Sajaji v, Maruti, tb., 274, 
whore oasea are cited ; Surya Narain.i^ Jogendro, I. L. R., 20 Cal., 360; Narayana- 
aami v. Narayana, I. L. R.« 17 Mad., 62. 
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section 87, direct that Aaterest should continue to run during the extended 
timo.^ The amount fixed by the decree, except so far as it may be 
increased by the addition of costs under section 94, is the amount for 
which sale under the decree will be ondered and it cannot be inci’oased 
by mere agreement of the parties.* 

In England the accounts are ordinarily taken thus : — the sums 

UodeofaceomMng. set^down in one cohxmn. the interest 

* • due and the costs in a second column, and the capital 
debt ill the third ; and at the conclusion of the account the sums received 
in the first column are deducted from the aggregate of the principal and 
the interest and the costs in the two other columns.* It is not open to a 
mortgagee, after obtaining a decree for an account and sale, on ascer- 
taining that the accounts are going against him, to withdraw from the 
taking of accoutts.^ Where it appears that there is nothing due to the 
mortgagee or that he has been overpaid, his suit will bo dismissed 
with costs. In the latter case it is usual also to order that he should 
pay over the balance with interest from the date of institution of 
whe suit.'^ 

Except in cases where the usufructuary mortgagee is by the contract 
entitled to take the profits in lieu of interest, or in 
jag// mterest and in payment of fixed portions of 
* the principal, in which cases no accounting on his part 

is necessary,® the mortgagee in possession is always accountable for the 
rents and profits as also for any liabilities incurred in respect of the 
duties imposed by section 76, and an order directing that an account 
shall bo taken becomes a necessary part of any decree. If by the con- 
tract it has been agreed that the accounts shall be taken in any particular 
way, effect will be given to the agreement, provided that it is not 
nnreasonable. ^ 

The mode in which the accounts should be taken here has been thus 
summarised i — 

“ The gross collections aro ascertained at the end of each year, and after 
deducting the necessary outlay on account of ro venue expenses, of collection and 


1 Fisher on Mortgages, 4th cd., 909. 

2 Kashi Prasad v, Sheo Sahai, I. L. R., 19 All., 186. 

3 Thompson v, Hudson, L. R., 10 Eq., p. 498. 

^ 4 Doolee^Chand v, Omda Khanuin, I. L. R., 6 Cal., 377. 

6 .lanoji v, Janoji, I. L. R., 7 Rom., 185; R^achandra v. Janardan, L. R., 14 
^ Rom., 20. , 

6 As to these oases see note to section 77. * 

7 Radhahenode v. Kripa Moyoe, 14 Moo. I. A., 443 ; see as to mode of account- 
ing, Mokund Lall v. Goluck Chunder, 9 W. R., 572, 

39 ' 
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preservation of the estate/ the balance goes to rednce, either in whole or in part, 
“ the interest, and if there is a surplus over, it goes to the reduction of the principal 
“ the account being closed at the end of each year. In England it is not of course to 
“ direct annual rests against the mortgagee in possession, but a different rule obtains 
in this country. If however the mortgage-debt is paid off by means of the rents 
“ and profits during the possession of the mortgagee, he will ordinarily be liable to 
‘'pay interest on all subsequent receipts.”® 

This passage is quoted with approval by Mabmood, J., in a case 
where the plaintiff had been compelled to pay the (Government revenue 
which according to the terms of the usufructuary mortgage under which 
the defendant held he ought to have paid. It was 
Annual rests^ held that, in taking the accounts between the parties, 

the plaintiff was entitled to credit for sums so paid and to avail himself 
of annual rests.® The direction to take the accounts with rests against 
the mortgagee in possession is tantamount to compelling him to accept 
payment pioco-meal, the Surplus beyond what is required to meet the 
interest being applied in reduction of the principal money. Such a 
direction is not generally made in England, especially when interest was 
in arrear at the time of the mortgagee taking possession.^ But when 
principal as well as interest has been paid off, ho becomes liable to rests. 

” M’ho principle on which annual rests are not ordered as against mortgagees in 
“ poBsossion, whose interest was in arrear at the time when they entered into posses- 
“sion, is, that it oannot be oonsidered that in so doing they elected to receive^ their 
“ capital by driblets. They are entitled in the absence of any bargain to the contrary 
“ to have their whole capital paid off at once, and the taking of poBsession is not 
” ovidoTioo of siioh a bargain. But after they have been paid in full, they are, as was 
“pointed out by tho Masior of tlio Kolls in Wilson v. Metcalfe,^ persons who are, in 
“reooiving the rents after their debt has been fully paid, availing themselves of 
“ another man’s nionoy for thoir own use and benefit and they ought to be charged 
“ with interest. In that case annual rests were directed to be made from the time 
“ at whicli the mortgage-debt was fully paid and that is what I have always under- 
“ stood to be tho practice.”® ^ 

When annual I'ests are ordered the decree should contain such a 
direction as the following : — ' 

Take an aoconnt, <&c., and in itaking tho said account, make annual rests of the 
clear balance, and compute interest on such rospootive balances at . . per 

cent.; and in making such annual rests, except the first, include in tbe 
balance then stated tho interest on each preceding balance, so as to charge 
the defendant with compound interest thereon. 


1 i.e.y the sums which section 72 aulliorisos, and section 76 obliges, him to- 

spend ; Lakshman v. llari Drinkar, I. L. B., 4 Bom., 584. ^ 

2 Tagore Lectures, 1875-76, p^.'S^54, cited in I. L. B., 6 All., p. 310. 

3 Jaijit V. Gobind, I. L. B., 6 Alh, 303. 

4 Fisher on Mortgages, 4th cd , p. 872. 

6 1 Buss., 580. 

6 Per North, J., Ashworth v. Lord, 36 Oh. D., p. 560, 
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Or : — 

Make annual rests in account of the rents received bji and on the oooupation- 
reiib accrued due from, the late A B in his life-time ; and also on the rents 
received by, and occupation-rent accrued duo from, the said dofondauts or 
any of them since the death of A B*; and compute interest after the rate 
of . . per cent, upon such rents and occupation-rents respectively.^ 

The order of payments above stated agrees with that prescribed in 
section 76, clause (7t). In clause {d) of the same section however a 
different order is given, it being there provided that repairs should be 
paid for out of the balance remaining after payment of interest as well 
as revenue. Whether the account is to he taken with rests or generally 
according to the mode adopted in England is not clearly explained in 
section 76, danse (Ti). Where the mortgagee being in possession has to 
pay rent, the i|^ortgagor is entitled to deduct the arrears due from the 
amount found due by him, though any suit for them might be barred. 
But against a second mortgagee, who is entitled to the surplus proceeds 
after discharging the principal and any interest that may be due to the 
prior incumbrancer, the latter js not entitled to treat arrears duo to him 
by way of rent as interest for which he has a charge on the property.® 
In a recent case decided by tlio High Court of Bengal, in which a mort* 
gagee in possession was plaintiff and his mortgagor defendant, it ap- 
pealed that the plaintiff had obtained a decree on his luortgagc-deod in 
Afay 1862, but that he claimed that previously to the mortgage ho 
had entered under a zur-i-peshgi lease granted by the defendant’s 
predecessor in title, on the expiry of which he remained in possession 
under an arrangement with the defendant.® On these facts the Court 
laid down the manner in which the accounts should be taken hi the 
following terms : — 

“ We are of opinion that au account should be taken half-yearly of the interest 
‘‘due from the mortgagor under the mortgage-deed; and from such half-yearly 
amounts of interest should be deducl»Gd the rent payable but unpaid by the mort- 
“ gagee during such half-year under any contract for pbasession, separate and indo- 
pendent of the mortgagee; and if for ai&y period the mortgagee was in possession, 
“rent became due under any such separate or independent contract during such 
“ period, he should be charged as a mortgagee in possession. The balance of interest 
“ half-yearly (if any) will not carry interest up to the date of the decree. But au 
account must be made up, as on the date of the decree of the 12th May 1862, of the 
“principal and interest, after making such deductions as I have mentioned, duo to 
“the plaintiff at that time. Upon tl:« aggregate amount interest will again be 
“ caloulatedf at one per cent, per mensem, and against the subsequent half-yearly 


1 Fisher on Mortgages, 4th ed., p. 874. 

2 Sivarama «. Subramanyn, I . l*i. B., 9 Mad., 67. 

8 Doolee Ohand v. Omda Khnnum, t. L. B., 6 Gal., p. 880« 
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accounts must be set-ofE the amounts pay .able and unpaid by the mortgagee in 
“respect of rent under any contract for possession separate and. independent of the 
“ mortgage ; and for any [)criod uncovered by such separate and independent contract 
“such sum as should be charged agsiinst a mortgagee in possession. 

“The accounts being so taken, the mortgagor must pay the balance, if* any, 
“found duo from him on such account, to ilie plaintiff, the mortgagee. On the other 
“hand if a balance is found due from the plaintiff, the mortgagee, to the defendant, 
“the plaintiff must pay over such balance ti> the defendant.” 

The mortgagee’s right to charge interest is not' affected by the fact 
that the arrears arc haired by limitation. Although he could not 
recover them in a suit, his riglit of retainer is not thereby affected. ‘ 

The general rule is that the mortgagee is entitled to all costs which 
ho properly incurs as mortgagee in relation to his 
security, and interest thereon if allowed, and to have 
them added to the amount due on it.® And the rnlb Is recognized in 
this section, in section 02 relating to dnerops in redemption-suits, and 
in section 91< relating to costs subsequent to decree. Lord Cottenhami 
0., in stating the rule, said : — 

“The Court ill settling the accounts betwbon a mortgagor and mortgagee, will 
“ give to the latter all that his contract or the legal or equitable conseciuenoes of it 
“ entitle him to receive, and all the costs properly incurred in ascertaining and defend- 
“ ing such rights, whether at law or in equity. . . In DetilUn v. OaU^ Lord Eldon 

“ says ho ought to be indemnilied to the i^xteut that ho acts reasonably as mortgagee ; 
“ which must moan reasonable with respect to suoh rights as his mortgage-title gives 
“him.”* 

The mortgagee may however by his conduct disentitle himself to his 
costs, if, for instance, he incurs costs after a proper tender is made to 
him,® or denies the nuu-tgagor’s right to redeem, or institutes a suit on 
the mortgage when not hing is due to him, or retains possession claiming 
the property as his own after he has been fully paid;® or when, upon an 
account taken after a sale of tUo mortgaged property, it appears that a 
larger balance remains in the mortgagee’s hands than what was admitted 

1 In re Marshfield, 34 Ch. D., 721 ; Edmunds v, Waugh, L. R., 1 Bq., 418; Mel- 
lersh V. Brown, 45 Oh. D., 225 ; Daudbliai v. Dandbhai, I, L. R., 14 Bom., 114. 

2 National rrovincial Bank v. Games, 31 Oh. D., p. 692; see Eardley v, Knight, 
41 Ch. D., 537, as to interost. 

3 7 Ves., p. 584. 

4 Dryden v. Frost, 3 My. & Or., p. 675 Bank of New South Wales r. O’Connor, 

14 App. Cas., p. 278. ' 

5 Ib. ; Jlhondo V. Balkrishnft, T?L. R., 8 Bom., p. 193; and seo Rule 9 of the 
Rules of the Gsdoiitta High Ccurt-, (Rule 269, Madras), printed in Appeudis II, and 
Fisher on Mortgagcss, -Ith od., p. 012, and ante p. 2G5. 

6 Ashworth v. JjOi*d, 30 Ch. D., 545- 
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by him.' And generally if he incurs costs unnecessarily or causes them 
to be so incurred, he may be charged with them. Thus when the bargain 
was found to be an usurious one, and the costs were conseipiontly 
throY^n on the mortgagee, the High Couvt of Bombay refused to interfere 
with the order.* In a case where the mortgagee had been ordered to 
pay the plaintiff’s costs in a redemption-suit, it was ruled by Pontifex, 
J., that the plaintiff was entitled to set-off the amount so due to him 
against the mortgage-money payable ty him, notwithstanding any claim 
in the way of lien for costs made by tbo mortgagee’s solicitor. The 
costs of the suit allowed in the decree are added to the mortgage- 
amount, so that in respect of them the mortgagee enjoys the same 
priority as in respect of the mortgage-money. The costs chargeablo 
against the mortgagor do not include remuneration for professional 
services rendered by the mortgagee as solicitor or otherwise :* and it has 
further been held that a stipulation for payment of such profit-costs to 
a solicitor or auctioneer before redemption is invalid, as being an nndne 
restraint on tbe right of redemption.® 

The Act makes no provision for cases wlioro there are successive 
incumbrances to be dealt with in one decree. The 
*^*^^*^' mortgagoif himself is not entitled to further time, 
because he has executed subsequent mortgages in 
favour of other persons. Ho has only one time to redeem. But as 
between tbe mortgagees, when they have proved their mortgages and 
there is no question of priority between them, the practice has been on 
the request of the defendant to allow successivo periods of redemption, 
and accordingly the decree is made to consist of parts, each part being 
itself a complete decree for redemption or in default for foreclosure. In 
the first part the first assignee of the right of redemption, the second 
mortgagee, is directed to redeem on paying what is duo to tho first 
mortgagee, otherwise to be foreclpsed. Then in case ho should make 
default, it is provided in tho second part that the* third mortgagee may 
similarly redeem or be foreclosed, and so on with the other mortgagees.® 
In case however tho second mortgagee should redeem the first, it 

1 Charles v. Jones, 35 Gli. D.* 644. 

2 Carvalho v. Nnrbibi, 1. L. R., 3 Bom., 202. 

3 Brijnath v, Juggernath, 1. L. B., 4 Cal., 742, followed in Sidu v. Bali, I. L* B«, 
17 Bom., 32. 

4 In re I^allis, 26 Q. B. D., 177. 

6 See ante p. 207. 

6 Platt V. Mendell, 27 Ch. D., p. 248; for form/ see Bartlett v. Bees, L. B., 
12 Eq., 395, and Fisher on Mortgages, 4th ed., p. 1009 ; Hallefct v. Furze, 31 Ch. 
D., 312. 
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is provided that on payment of the amount nu^cessary to efEeot such 
redemption, as -well as of the amount due on the second mortgagee’s mort- 
gage, the third mortgagee should have liberty to redeem the eecond, 
and so on with subsequent in/3umbraneers. In this way the decree 
provides for each contingency, and whether the second and subsequent 
mortgagees redeem the incumbrances prior to them or are foreclosed, 
the result in the end is that two parties alone remain, the owner of 
the equity of redemption and the jlarty who has either foreclosed or paid 
off all the other incumbrancers. On the same principle a decree was 
made by the Bombay High Court in a suit between the plaintiff as second 
mortgagee and the defendant as first mortgagee, having an additional 
charge. As subsequent incumbrancer the defendant was allowed three 
months to redeem the plaintiff’s intermediate incumbrance, while the 
plaintiff as second mortgagee was allowed a further term of three months 
to redeem the defendant’s first mortgage.^ 

In a case not decided under the Act, where a suit was brought by a 
second mortgagee against his mortgagor and a third mortgagee asking 
for an account and sale, the first mortgagee having already obtained 
such a decree, the following decree was niade : — 

“ Decree for an account of principal and interest duo oii the mortgage to the 
“plaiittiff, in default of payment tho property to be sold and plaintiff to be paid 
“ first, after satisfaction of tlio decree of B (the first mortgagee), if there is then 
“ a surplus, account to be taken of what is duo to 0 (the third mortgagee), and 
“ surplus to bo applied for payment of Ids claim. If property has been sold under 
previous d(3cree, claims to bo satisfied out of surplus.*'® 

Where a sub-mortgagoe is party to a mortgage-suit as plaintiff or 
defendant, the decree directs an account to be taken of what is due to 
the original mortgagee and of what is due to the sub-mortgagee. On 
payment to him of tho latter sum, not exceeding what is due to the 
original mortgagee, and of any balance to the latter, both original and 
derivative mortgagee re-convey to tfie mortgagor. On default of payment 
the mortgagor is foreclosed, and the original mortgagee is at liberty to 
redeem the sub-mortgage ; otherwise he may in his turn be foreclosed.® 
There is no doubt that a sub-mortgagee joining the mortgagor and 
mortgagee as parties may institute a suit for sale.* 


1 Narayan Venkoba v, Pandnrang, I. L. R., 7 Bom., 626 ; Smithett v. Hesketh, 
41- Oil. Dt, 161 ; SG© Tulsa v. Khub^Chand, I. L. B., 13 All., 681. 

2 Aiiliindro v. Olmnnooioll, It L. E., 6 Gal., 101. 

8 Fisher on Mortgages, 4th ed., p. 047 1 Narayan if. Ganoji, I. L. B., 16 Bom., 692. 
4 Mnthu Vijya Baghunatha v, yenkataohalam, I. L. B., 20 Mad., 35. 
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87 . If payment is made of such amount and of such 
„ subsequent costs as are mentioned in see- 

Procedure in case , 

of payment of tioii nmety-foui;, the defendant shall (if 

amount due. \ i • ^ 

necessary) be put into possession of the 
mortgaged property. 

If such payment is not *80 made, the plaintiff may [t] 

Order absolute for ^PP^y ^ ^n Order that the 

foreoiosure. defendant and all persons claiming through 

or unjier him be debarred absolutely of all right to redeem 
the mortgaged property, and the Court shall then pass such 
order, and n^ay, if necessary, deliver possession of the 
property to the plaintiff : 

Provided that the Court may, upon good cause shown, [2] 
Power to enlarge “'"d upon,such torms, if any, as it thinks 
fit, from time to time postpone the day 
appointed for such payment. 

On the passing of an order under the second paragraph [3] 
of tfiis section the debt secured by the mortgage shall 
be deemed to be discharged. 


tiniu. 


Ill the Code of Civil Procedure, Schedule IV, No. 122, 
for the words “ Pinal decree,” the words “ Decree abso- 
lute " shall be substituted. 


Commentary. 

Note 1. On payment by the mortgagor of tKo sum decreed against 
him, possession is to he delivered under the decree and he is not to ha put 
to another suit to recover it.^ Similar provision is made for the like 
event in sections 89 and 93. The time allowed to the mortgagor clearly 
cannot be affected by the mere fact of an appeal being preferred against 
the decree, whether by the mortgagor or the mortgagee. If the appeal is 
withdrawn and no decree is passed on it, the withdrawal gives the mort- 
gagor no fresh period for redemption,* There are cases which appear 

a 

I * 

1 See as to English practice, Keith v. Day, 39 Ch. D., 4,52. 

2 Cbudasama v. Ishwargar, T. L. R., 16 Bom., 245; Patloji v. Gann, I. L. B., 
15 Bom., 370, 
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to support the view that the decree of an appellate Court, though silent 
as to tlie time allowed for payment and merely confirming the original 
decree, must be understood as giving farther time for payment.^ This 
view which is open to the obvioils objection that it enables the mortgagor 
;by merely filing an appeal to gain further time for payment has been 
disapproved in Madras,® Allahabad* and Calcutta.* 

Where a defendant in a dccra?, fi*amed under this section, applied 
to be allowed to pay the money into Court two days after the prescribed 
time, pleading that those two clays were holidays, and the Court ordered 
accordingly, it was hold that no appeal would lie against this order which 
was of a ministerial character only, and that the proper coarse for the 
docroe-holdcr was to apply for an order absolute.^ 

The order absolute under this section is analogous to the order 
absolute for sale which may be made under section 89. The form of 
tho order is given in the schedule to the Civil Procedure Code, No. 129. 
The cfiect of it is to vest the property absolutely in the mortgagee ® and, 
as provided in this section, to extinguiih the debt. If necessary, the 
decree may contain an order for possession.^ 

t 

Note 2. According to the view taken in Calcutta, the mortgagor’s 

• right to redeem is not affected by the order nini 

Extension of Iwic, j.- j * 

passed under section 86 and therefore may be exor- 
cised at any time before the order absolute is passed.® Accordingly as 
long as no such order has been passed, no question arises of showing 
good canso under the proviso to this section or section 93. This view has 
been followed in some recent eases in Allahabad,® but in an earlier case 
in that Court it was ruled that except for good cause shown there could 


1 Noor All V. Koui Meah, I. L. B., 13 Qal., 13 ; Rup Chand v, Shamsh-ul-jeliai], 
[. L. R., 11 All.,* 310 ; naillal. v. Bhukaudas, I. L. R., 11 Bom., 172, 

2 Maiiavikrainiiii v. M uniappan, L.*'L. R.., 16 Mad., 170; Kanara v, Govinda, 
I. L. R., 10 Mad., 214; see as to this case N^allabha v. Vedapnratti, L L. R., 19 Mad., 
40. 

3 Chiranf?ilal v. Dhaian Sinpjh, T. L. R., 18 All., 455. 

4 Bhola Niilh v, Kanti Cliundcn, T. L. B., 25 Cal., 311. 

6 Hulas Bai v. Pirtbi Singh, I. L. R., 9 All., 601 ; see Damodar Das v. Gokah 
I.L.R., 7 All.,p.‘Jl. 

6 Ladn v. Bahaji, I. L. B., 7 Bom., 533; Suhhana v. Krishna, I. B. B., 15 Bom,, 

644. • * 

7 Ammanna v. GiirnmiU'Iln, J. L. R., 16 Mad., 64. 

8 Porosh Nath v. Bamjnilii, I. L, R., 16 Cnl., 246; followed in Ajadhia v, 
Baldco, 1. L. R., 21 Cal., S24. 

9 Raham llahi r. Gliasitu, 1. L. R., 20 All., 375; Nihali v. Mittar Sen t6., 440, 
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be no enlargfement of tJi© decreed time whether the order absolute under 
section 87 or section 93 were applied for or not.^ In Bombay in cases 
decided before the Act came into operation, or where the decree was made 
before that date, it has been held that tl^o Court cannot enlarge the time 
fixed by the decree.*'* luia case decided under the Act the same Court 
has held that under the p^viso to section 87 and the proviso to section 93 
there is power on good cause shown to enlarge tho time for redemp- 
tion on the mortgagor's application *made at any time before tho final 
decree has been passed.® In Madras it is considered that although the 
right of redemption may still exist, the mortgagor must comply with tlie 
strict terms of tho decree if he desires to effect redemption of lus 
property. It is open to him to apply for enlargement of the time, if tho 
mortgagee on his part applies for an order absolute, but otherwise he 
cannot after thc^ expiration of the fixed period obtain redemption under 
tho decree.* According to English practice the application for further 
time may bo made even on tho hearing of the mortgagee's application to 
make the foreclosure absolute. By way of cause, it may be shown ihat 
tlie mortgagor has prospects of » raising the required money, that he is 
endeavouring to find an assignee or the like and in granting time the 
Court has regard to the magi/itude of tho sum involved, tho arrears of 
interest, and tho value of the security, and generally iiiquires as a con- 
ditio«i precedent that interest and costs be paid on the day originally 
fixed. ^ The mere fact that an appeal has been lodged is not saiheient 
ground for enlarging the time.^ There may be more than ono applical.ion 
under the proviso, but naturally some stronger ground has to be shown 
on tlio second or third tlian on tho first application.® 

Note 3, Foreclosure does not according to English practico have 
the’ effect of discharging the debt. On the contrary 
on^o^reclosure^ mortgagee may pursue all his remedies at once, 

“ho may bring action of covenant and ejectment, 

■ — — ■ — ^ ‘ ~ 

1 Bam Lai v. Tulsa Knar, 1. L. II., 10 ^^J1.. 1H8, disappro^g Poiesli Natli v. Baiii- 

jodn, I. L. B., IG Cal., 246. 

2 Mahant v. Ishwargar, I. L. E., 13 Bom., 106; Subbana v. JCrioliHa, 1. L. E., 

16 Bom., 644; Ghennaya v. Malkapa, 1. L. it., 2(J Bom., 279. 

3 Naucliram v. Balaji, T. L. It., 22 Bom., 771. 

4 Vallabha Valia v. Vedapuratti, 1. L. E., 19 Mad., 40 ; Elayadath v. Krisli- 
ran, I. L. B., 13 Mad., 267; in Knnakcr v. Govind, I. L. E., 10 Mad., 214, tho decree 
contained no direction under tho la&t pjiragraph of section 92 ; see noLe to section 
60 as to question when a second suit for redemption may bo brought. 

5 Compare Code of Civil Procedure, seciicvsi 305. 

6 Fisher on Mortgages, 4th ed., 953. ^ 

7 Ishwargar v. Chudasama. 1. L, B., 13 Bon/., p. 109; Aminabi v. Sidn, I. L. E.y 

17 Bom., 547. 

y Fisher on Mortgages, 4th ed., p. 954. 

40 . 
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and at the same time proceed to foreclose the • mortgage If he sues 
on the covenant and does not get fully paid, ho may still go on and 
foreclose the mortgage. But if he has foreclosed the mortgage, equity 
will not permit him to sue on the covenant, except on the terms ^ of a 
new right of redemption being given to the laortgagor, and under such 
circumstances the foreclosure is said to be ' opened. A foreclosure- 
decree is also said to be opened in cases where it is shown to have been 
obtained by fraud, the circumstancds being such that« other decrees would 
be set aside.* 

Under this clause the injustice of the mortgagee taking the estate 
and the debt too is obviated by the discharge o£ the debt on foreclosure. 
But in a case where there are two successive mortgages of the same 
estate to the same person, the question may arise whether the principle 
of opening the foreclosure should not be admitted in erder to prevent 
the mortgagee from foreclosing the first mortgage, and then proceeding 
against the mortgagor personally on the second morigage under section 68. 
In a case, complicated by the circumstance that a transferee of the two 
mortgages had himself purchased part of the mortgaged property, it was 
held that he could not be allowed to adopt this coarse, and a decree was 
made by which the debts were apportioned upon the various estates 
mortgaged according to the principle of contribution, liberty being 
reserved to the defendant to redeem on paying a sum bearing the 'same 
proportion to the mortgage-debt as the aggregate values of all the mort- 
gaged properties other than that purchased by the plaintiff would bear 
to the value of the property so purchased.* When the plaintiff first 
obtained a foreclosure decree on his mortgage of 1864, which decree on 
the defendant’s default became absolute, and afterwards in 1882 sued 
the defendant personally to recover a further advance made on the 
security of the same property in 1873, it was held that, while the defend- 
ant might have pleaded in the foreclosure-suit that the plaintiff could 
not foreclose iVithout abandoning his claim to the further advance, his 
omission to do so should not deprivb him of his right at least to have the 
foreclosure re-opened. It was accordingly ordered that the plaintiff’s 
suit should be dismissed unless ho decided to have it treated as a fore- 
closure-suit.^ In connection with this case may be cited the English 

1 Palmer u, Hendrie, 27 Beav., p. 351 { Fisher on Mortgages, 4tb ed., p. 309; 

and seo Walker v. Jones, L. R., 1 P. G., 60. < 

2 Fi8l\er on Mortgages, 4th ed^.v 1960; Lada v. Babaji, 1. L. R., 7 Bom., 533. 

3 Kali Prosoniio v. KainiQi, I. L. B, 4 Gal., 475. 

f . 

4 Bapnravji v. Ramji, 1. L. R,. Bom., 112; see Ballam v. Amar; 1 L B, 
12 All., 537, a case where the plaintiff had bought under his decree for sale ■ and 
Fisher ou Mortgages, 4th ed., p. 958, 
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case of Palmer v. Bendrda^ where the transferee of the equity of redemp- 
tion and the mortgagee joined in a partial alienation of the property, the 
purchase-money being received by the transferee alone, and the mort- 
gageg afterwards sued the mortgagor nj)on his covenant. It was held 
that the mortgagee, having *n the sale of the property allowed the money 
to be paid to the transf^ee and thus put it out of his own power to 
restore the mortgaged property, could not maintain his suit against the 
mortgagor.^ • , • ^ 

It follows from this clause that where the security is sufficient, a 
decree for sale is the most advantageous to the creditor ; since after 
obtaining that decree he may still have his personal remedy against the 
debtor.* 

In suit for sale, if the plaintiff succeeds, the [1] 
Court shall pass a decree to the effect men- 
tioned in the first and second paragraphs 
of section eighty-six, and .also ordering that, in default of 
the defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, and that the 
proceeds of the sale (after defraying thereout the expenses 
of the sale) be paid into Court and applied in payment of 
what is so found duo to the plaintiff, and that the balance, 
if any, be paid to the defendant or other persons entitled 
to receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and [2] 
the mortgage is not a mortgage by condi- 

Power to decree . i i i . 

sale in foreclosure- tional salo, the Court may, at the instance 

of the plaintiff, or of any person interested 

either in the mortgage-money or in the right of redemption, 

if it thinks fit, pass a like decree (in lieu of a decree for 

foreclosure) on such terms as it thinks fit, including, if it 

thinks fit, the deposit in Court of a reasonable sum, fixed 

by the Court to meet the expenses of sale and to secure the 

performance of the terms. . 


1 27 Bear., 349 ; 28 Bcav,, 341 ; see Einnaird v. Trollope, 39 Oh, D., 686. 

2 See note to section 89. 
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Commentary. , e 

Note It Only the English mortgagee, the simple mortgagee, and 
the holder of a charge (section 100) can, as far as the Act provides, sue 
for sale,^ and for the simple njortgageo no other remedy is available. 
The provisions of section 4 of Act VII of 1|B89 requiring of the repre- 
sentative of a deceased mortgagee' a certificate letters of administration, 
iOr probate, do not, it seems, ap[dy to a suit in which a decree for sale, 
land no personal remedy, is dc mantled.* When a dreree had been made 
nndcr this section for the sale of the mortgaged property “ in two months 
“ if the sum due is not paid,** and an application for its execution was 
made before tho expiration of that time, the High Court at Allahabad 
rejected it as premature." If the decree for sale is properly framed 
it is unnecessary for the mortgagee to apply for attachment of the 
property.^ • 

Neither in this section nor in section 86 is there any provision for 
an order for payment enforceable against the mortgagor personally. In 
order to make the decree complete there ought to be such an order, 
either for payment of tho -whole snm fo*and to be due or for the balance 
remaining due after taking into account tho proceeds of the sale. Such 
a form of decree is prescribed by tho ruleffof the High Court of Bengal.® 
But if the order for payment of tho balance is omitted, application may 
still be made under section 90. It is clear that the mortgagee cannot 
reserve his personal remedy for another suit. 

Note 2* The second paragraph of this section is borrowed from the 
Conveyancing Act, 1881, and can only apply to 
Sale decreed in BnoHsh mortgages. In England foreclosure rather 

foreclosurc-snits, ° ^ , 

than sale is the rule, and, while tho Court has statu- 
tory power “ in any action, whether for foreclosure or for redemption, 
“ or for sale or for the raising or paying in any manner of mortgage- 
** money," to direct a sale, it will not do so as a matter of course.® Here, 
on the contrary, it will bo observed that the decree for sale is of course 
in a suit for sale; while in a suit for foreclosure it is discretionary and 

1 As to equitable mortgagees, see ante p. 204; as to usufructuary mortgagees, 
see ante p. 236. 

2 Baid Nath v. Shamanand, I. L. R., 22 Cal., 143 ; Snbramania v. Rakka, I. L. R., 
20 Mad., 232 ; contra, Fateli Chand v. Muliammad Baksh, I. L. R., 16 All., 269. 

3 Bar Dayal o. Chadami Lai, I. L. R., V All., 194. ^ 

4 Dayachand v. Henioliand^ I. L. R., 4 Bom., p. 520 ; Vcncatanarasamma u. 
Ramioli, I. ‘L. R., 2 Mad., 112. 

6 Rule 12 printed in App\ 11. emitted in Madras Rules, and Batak v. Ritambar, 
I. L. IL, 13 All,, p. 361 ; see liowevor Milsalieb v. Inayat-ul-lab, I. L. E., 14 All., 613. 

6 44 & 45 Yio.j c. 41, section 25. 
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will take the place of*a* decree for foreclosure.' It would seem ih at 
under the present Act a suit for sale is intended to be brought only by 
a person interested as mortgagee and not, as is provided by the Convey- 
aiicii^g Act, 1881, by a person interested in the right of redemption, 
although an order for saleion default may form part of a redemption - 
decree made under sectio/ 92. Tho Court will direct a sale in cases 
where tho ordinary decree cannot conveniently bo worked out or whore 
delay or expense Vn^y thus be savedf but not if from the nature of the 
property it were likely to cause injury to tho mortgagor or other 
persons interested. It may be presumed that in dealing with English 
mortgages at any rate, tho Court will be guided by tho rules laid down 
in En^ish cases.^ The following are the most important instances in 
which English Courts have thought fit to order a sale under the corre- 
sponding scctioi^ of the statute above referred to, A decree for successive 
redemptions and foreclosures having been obtained in an action by a 
second mortgagee against the first mortgagee and several successive 
incumbrancers, the second mortgagee redeemed tho first and then applied 
for a sale ; Jeaael, M.ll., granted the application, holding that ho had 
jm*isdiction to do so at any time before the suit was concluded by fore- 
closure absolute.* In another case of an action for redemption, Fry J., 
ordered a sale on an interlocutory application of tlio plaintiff notwith- 
standihg the opposition of the first and second mortgagees. The order 
provided that a reserved price should bo fixed, largo enough to cover 
what was due on the first and second mortgages, and that the plaintiff, 
to whom tho conduct of the sale was given on the ground that ho had 
the greatest interest, should give security for the costs of the sale. It 
was also ordered that the sale should take place out of Court, and 
that the proceeds should bo paid into Court.^ And when in a foreclosure- 
action the mortgagor not being present, the plaintiffs asked for a sale, 
tho same learned Judge said ; — 

“ I think the proper order will be to axrect an accoui^t to bo taken of wnat is due 
“ to tlie plaintiffs on theii- security, and th.^n that on this amount being <;eili(ir;d, tlio 
“property or so much of it as will be sufficient to satisfy tho amount found duo lo 
“ tho plaintiffs be sold.” ® 

As to the form of the decree, compare No. 128, Schedule IV to Civil 
Procedure Code. 


1 This was so under 15 & 16 Vic., .c. 66, section 48 ; Heath v. Crealock, L. B., 
10 Ch., p. 

2 Fisher on Mortgages, 4th cd., pp. 478 H’-J,n78. 

3 Union Hank of London v. Ingriim, 20- Ch. 1)., 463. 

4 Woolloy V, bolmun, 21 Ch. D., 163 see "Davies v. VVMcrhfc 32 Ch. D., 220; 
Brewer v. Square, [1892] 2 Ch., 111. 

5 Wade v. Wilson, 22 Ch. D., p. 236. 
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89 . If in any case under sectioa eighty-eight the 
„ , defendant pays to the plaintifE or into Court 

dofendiint pays on the day fixed as aforesaid the amount 

amount duo. . ,, 

due undei* the mortoage, the costs, if any, 
awarded to him and such subsequent Vosts as are mentioned 
in section ninety-four, the defendant shall (if necessary) be 
put in possession of tl\e mortgaged property ; but if such 
payment is not so made, the plaintifF or the defendant, as 
the case may be, may apply to the Court 
order absolute for sale of the inort- 
gaged property, and the Court shall then 
pass an order that such property, or a sufficient? part thereof, 
bo sold, and that the proceeds of the sale be dealt with as 
is mentioned in section eighty-eight ; and thereupon the 
defendant’s right to redeem and*the security shall both be 
extinguished. 

Commen tary- 

This section prescribes the procedure to be adopted in tlio case of a 
decree for sale, as section 87 does in the case of foreclosure-decrees. In 
either case on payment being duly made the mortgagor is, if necessary, 
to bo put in possession of the mortgaged property ; similarly in the like 
event in the case of a decree for redemption under section 93. In the 
contrary event either party may apply in execution of the decree for an 
order absolute for sale of the property, and until that order is made the 
decree cannot be executed and the right of reclemjiLion is not extin- 
guished.^ Consistently with this view the Calcutta High Court has held 
that the applics^tion for an order absolifte is not an application under the 
Code of Civil Procedure and thereforp need not be in the form prescribed 
by section 235,® and is not governed by article 178, schedule ii, of the 
Limitation Act.^ It has boon further held by the same Court that 
applications relating to the order absolute are not questions relating to the 
execution of a decree within the moaning of section 244 of the Code.* On 
the other hand in Allahabad it is considered that the application for an 
order under section 89 is governed by the abovementioned article of the 

‘1 Tara Frosad v, Bhobo^eb, I. L. B., 22 Cal.,- 931, 

2 Ajndhla*Pershad v. BKldeo, 1. L. B., 21 Gal., 818. * 

3 Tilack Singh v. Parsotein.l. L. B., 22 Gal., 924. 

4t Akikuunissa v. Boop Lai, 1. L. R., 26 Cal., 183. 
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* f 

Limitation Act, ^ and tlyit the order itself is like^any order made in execu- 
tion appealable.* In Calcutta it has also been held that the provisions 
made in the Code of Civil Procedure with reference to the sale of 
immoveable property, and particularly section 310A, do not apply to sales 
of mortgaged property undy this Act.* With regard to that particular 
section and section 291 Ae contrary opinion has been expressed in 
Allahabad,* and in Madras. * But in neither of these Courts does the point 
seem to have been ^-ctually decided Itiis to be observed that in this section 
there is no .proviso such as is found in sections 87 and 93 enabling the 
Court to enlarge the time fixed by the decree. The absence of this proviso 
favours the idea that the matter was loft to be dealt with by the 
provistens of the Code of Civil Procedure. 

No application for attachment is necessary inasmuch as the order 
for sale is in itself a sufiOicieut authority for the sale.^ The decree-lioldcr 
cannot, without the express leave of the Court, which Icavo moreover 
ought not to be granted as a matter of course, ^ bid for or purchase the 
property. Where the mortgagee has upon leave being duly given pur- 
chased the property, ho is bound to give credit for the actual amount 
of his bid only and may still execute his decree for the balance of 
tho amount decreed. “ Tho leave to bid puts an end to the inability 
“of the mortgagee and puts him in the position of an independent 
purchaser.”* lie cannot therefore be x^egarded as a trustee for the 
mortgagor, and provided he has acted in good faith and with due care he 
is not responsible for the disadvantageous result of the sale. If loss 
is occasioned by any misdescription of the property, the remedy of the 


1 Chuiini Lai v. Harnem Daa, 1. L. K., 20 All., 302, overraling Bambir v. 
Drigpal, I. L. R., 16 All., 23. 

2 Oudh Behari v. Bageshar, I. L. A., 13 All., 278; Rajkamar v. Bisesbar, 
I. L.R.. 16 All., 271. 

3 Eedar Nath v. Kali Charo. I. L.'B., 25 Caf., 703. 

4 Baja Ram v. Channi Lai, 1. L. R>, 19 All., 205 ; Kashi Prasad v. Sheo Sahai, 
tb.. 186; Harjas Rai v, Rameshar, 1, L. B., 20 All., 354, aa to sections 5, 206 and 210 
ot the Code. 

5 Vallabha v. Vedapnratti. 1. L. R., 19 Mad., 40. 

6 Dayachand if. Hemchand, 1. L. B., 4 Bom., p. 620; Vencatanara.samma v. 
Ramiah, 1. L. B., 2 Mad., p. 112. 

7 Code of Civil Procedure, section 294; Sheonath v. Janki, I. L. B., 16 Cal., L32 ; 
Fisher on Mortgages, 4€h ed., 981. In tne absence of leave the sale may be set aside ; 
see Ruklfinee v. Brojonath, 1. L. R., 6 Cal., 308. 

8 Mahabir V. Macnaghten, I. L. R., 16 Cal., 682, 692 ; Bheonath v. Janki, tb., 132; 
Gunga Pershad v. -Jawahir, 1. L. R., 19 Gal., 4, followed in* Muhammad Husen v. 
Dharan Singh, 1. L. R., 18 All., 31; see Krishnasaml v, Janakiammal !• L. 1!.. 
18 Mad., 155 ; Warner v. Jacob, 20 Ch. D., 220. 
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mortgagor or otber person intei; 0 sted in it is tothave the sale set aside 
under section 311 of the Code. 

As between rival decree-holders, claiming distribution under sec- 
tion 295 of the Code, it has been Ijeld that when the mortgagee has hipiself 
purchased the property under his decree he cannot proceed against 
other property of the judgment-debtor to the Vrejudice of other creditors 
without showing that the mortgaged property has realized a fair price. ^ 

This section does not declare, *as does section 8*?^ that on the passing 
of any order under it the mortgage- debt shall be deemed to be discharged. 
Other remedies therefore which the creditor may have he still retains, 
and he may pursue them against the mortgagor if the proceeds^ of the 
sale prove insuflicient. Nevertheless in a case where the creditor, hold- 
ing two morl.gnges of the same property, had bought it in execution of his 
decree on one mortgage, it was held that he could not e:¥ecute his second 
decree by sale of other property of the dobtor.*’^#For this decision 
Ba 2 mravji v. RamjL^ is cited as an authority, but it is not noticed that in 
that case the first decree was a foreclosure-decree, and that the value of 
tho property sold exceeded the amount of the two decrees.^ In a recout 
Allahabad case it was hold by a Full Bench that the fact of the mortgagee^ 
buying a part of tho mortgaged property does not necessarily extinguish 
tho mortgage. 1 1 depends upon the price paid by him and the value of 
the property whether tho purchase has that effect, for tho mortgagee 
buying has to bring into account the value of the property which he buys 
and therefore tho result may be that tho wholo dobt is discl/arged.^ 


90 . When the nett proceeds of any such sale are 
insufficient to pay the amount duo for the 
time being on tho mortgage, if the balance 
is legally recoverable from the defendant 
otherwise than out of the property sold, tlie Court may pass 
a decree for such sum. 


Ueoovory of 
bnlaiioo duo on mort- 
gago. 


C ommexitary- 

According to the form (No. 109) given in the. Code the plaint ought 
to ask for a porsonul decree in case of the proceeds realized by sale 
proving insufficient. But tho form of decree (No. 128) follows closely 


1 Hart V. Tara Prasaima, I. L, ll., 11 CUl., 718, expUiiued in Sheonatli v. Jauki, 

I. L. R., 16 Cal., p. 136. , ^ 

2 BallWi V. Amor, I. L. B., 12*A11., 537. 

8 I. b. R., 11 Bom., 112, cited Above, p. 314. * 

4 Ghuiiua Lai v, Aiiaudi Liil, 1. L. R., 19 All., 197. 

5 Hand Kisliore v. Raja llariraj, 1, L, R., 20 All., 23. 
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section 86 of the Act afid docs not giv& that relief. Nevertheless in the 
Rules made under the Act by the High Courts of Bengal and Madras the 
omission is repaired and there can be no doubt that ordinarily a decree 
for sale does contain an order to pay the, deficiency.^ It has been held 
in Calcutta that under thi.y section the holder of a decree, which simply 
directs the sale of the /nortgaged property and contains no other 
direction for payjnent of the money, may on the proceeds proving 
insufficient apply foif a decree to enable him realize the balance out of 
other property of the debtor.® In other words a decree, which is in- 
complete, by reason of its containing no order for payment which can bo 
enforced against the debtor personally, may be supplemented by an order 
under this section. It is clearly not intended that a second suit should 
be brought for the balance ; nor can an order under the section be 
required in casds where the mortgagor is by the terms of tho original 
decree made personally liable for the mortgage-money or for the balance 
remaining due after a sale has taken place. ® 

It has been doubted whether the amount duo for tho time being 

includes costs. If however section 86, paragrapli 1, 

Cy 

section 92, paragraph 1, and section 94 are read 
together, it would seem that tho term is intended to include costs 
awarded by tho decree. From the terms of section 86 and section 92, it 
is evident that tho amount declared by the decree to be due, including 
such costs as may have been awarded, is for the purposes of those 
sections to be treated as the amount duo on the mortgage. Costs that 
may be incurred subsequently to the decree are likewise treated on that 
footing, for under section 94 they, like moneys expended under section 
72, are to be added to the mortgage-money, that is, to tho amount 
declared due by the decree. It cannot be intended that costs incurred 
after decree shall bo held part of the mortgage-money, while costs 
awarded by the decree are othervfise treated. Costs provided for in a 
foreclosure-decree may on default being made by the judgment-debtor 
be recovered from him personally, for his liability is not discharged by 
the decree absolute.^ 


1 See Hart v. Tara Prasaniia, I. L. R., 11 Cal., 718, 729 and Fazil HowJadar 
w. Krishna Biindhoo, 1. L. R., 25 Cal., 680, as to nature of decree in regard to sections 
230 and 295 of Civil Procedure Code. 

2 Sonat’in Shah v. Ali Nuwaz, I. b. RT, 16 Oal., 423 j Lalla Tirhini v. Lalla li uri iik, 

I. L. R., 21 Cal., 26. ^ . 

3 Hurga Dai v. Bhagwat. I. L. R., 13 All., 350; B.dak r. Pitatnbar, /t., 

Lalji V. Barbu, I. L* R., 15 All., 334; Sheo OharaA v. Lalji Tilalf f. L. R., 18 All , 371. 

4 Rufcnessur Soiu v. Ju.soda, I. L. R., 14 Oul,, 185 ; Darriodar Das r. Bndh Kiiar, 
1. L, R., 10 AR., 179 j aee generally as to costs ayita p. 508 and note to aection 94 

41 ' 
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Tho balance is legally recoverable otherwise Ilian out of the property 
sold, when the mortgagor has made himself personally liable for the 
money and tho mortgagee is not debarred from suing for it. For instance, 
where, as in the ease cited in note 1 to section 68,^ the intention of the 
parties is that the money should be repaid oi^y out of the hypothecated 
property, a decree for the balance cannot be iThtained; nor, it is appre- 
hended, can such decree be passed if the mortgage contains no promise 
to pay, for in this country ra mortgage docs not r.e6essarily import a 
personal liability.® On this latter point however there is .ituthority to 
tho contrary in Allahabad.® Tho balance would not be legally recover- 
able, if the personal remedy were barred by limitation, that is to^ay, if 
tho suit were brought at'ior tho expiration of six yoars.^ 


Redemption. o 

91 . Besides tlio mortgagor, any of the following per- 
wiio may hho lor SOUS may redeem, or institute a suit for 
rocioinpijoii. redemption of, the mortgaged property : — 

[1] (((>) any person (other than the mortgagee of tho 
interest sought to be redeemed) having any interest in or 
charge upon the property ; 

(h) any person having any interest in, or charge upon, 
tho right to redeem tlio jiropc^rty ; 

[2] (r) any surety for the payment of the mortgage-debt 
Or any part thereof; 

[3] (d) the guardian of the property of a minor mortgagor 
on behalf of such minor; 

(r) tho committee or other legal curator of a lunatic 
or idiot mortgagor on behalf of sucli lunatic or idiot ; 

[ 4 ] (/) the judgment-creditor of the mortgagor, when he 
has obtained execution by attachment of the mortgagor’s^ 
interest in the property ; 


1 BnuseocUnir v. Siijaat, T. L. U., 16 Cab, 640. , 

2 Soo uote 1 to section 08. ^ 

H Aliisahob w. Tiinyat-nl-lab, I. L. R., 14 All., 513. 

, 4 Miller v. Kuni^aNuth, I. L. R., 12 Cal.. 380. fonowinpr pam Uin t*. Kalka, L, R., 
12 l'! ' ^ J b. R., 7 All., 502; but see Lailubbai v. Narau, I. L. R., 6 Bom., 

719 , . 
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(j') a creditor*(5f the mortgagor who has, in a suit for 
the administration of his estate, obtained a decree for sale 

of the mortgaged property. 

• • 

CVommentary. 

Note 1. (a) and (/) Any person interested in the eqnity of 
redemption may veedem ; it is not necessary in the suit for redemption 
to determine who arotlie other persons in ter^iatod, but such other persons 
if ascertaincJl should be joined as parties; and otherwise, the decree 
should be made subject to their rights.^ The mortgagor and any persons 
claiming through him either by voluntary or by involuntary alienation, 
wliother of the whole or any part of the property, may redeem.* Thus 
ihe purchaser of part of the property may redeem, subject to tho provi- 
sions of tho last paragraph of section 60,® as also a Icsseo nndor a lease 
made subsequently to the mortgage,^ and a second,' or a derivative 
mortgagee. Although the plairititf must show a title to redeem, his 
suit should not bo dismissed because his title is incomplete at tho da to 
of liling tho suit, because being a purclmsor in execution of adccrco 
he has not obtained a certiAcate.'* As to I lie case of redemption by ono 
of several co-mortgagors, see section 95. 

Note 2* (<j) A surety is entitled to redeem by virtue of his right 
to avail himself of all tho creditor’s securities.^ Unless however lie has 

1 Pearce v, MorriSi L. B., 5 Ch., 227 j Tain v. Turner, .39 Ch. D., p. 461 ; Einnaird 
V. Trollope 39 Ch, T)., C3G ; Hull v. Howard, 32 Ch. H., 430; Korina Panikar v. 
Karuuakara, I. L. B., 16 Mad., 328 ; Norender Karain v. Dwarka Lai, 1. L. B,, 3 Cal., 
p. 408 ; 8.C., L. K., 6 I. A., 18; and see soction 85. 

2 The Law Commissionera at tln’.s section rohr to Kislien Pullnbh Mnhta v. 
Uelasoo Cunimnr, 3 W. B., 230; Bissonath Sing v. Brojonath Loss, 6 W. U., 230, and 
Lalla Doorga Pershad v. Lalla Luchmun* Sahoy, 17 W. R., 272. Son also Nadyar v. 
Boop Bass, 22 W. R., 475, and Dhoiido y. PjjAlkrislina, 1. L. 11., 8 Bom., 190; Subbo- 
raya v. Vonkaturatnam, 1. L. B., 15 Mad., 234; Nuiuappa v. Chidambaram, 1. L. K., 
21 Mad., 18. 

3 See cases cited in note 4 to section 60; Ganga Gobind ti. Baiii, 3 Beng. L. B., 
172 ; and see Periandi v, Angappu, I. L. R., 7 Mad., 423. 

4 Radha Pershad v. Monobur, I. L. R., 6 Cal., 317 j Kasimnnnissa v, Nilratna, 
I. L. R., 8 Cal., 79 ; and see Fisher on Mortgagee, 4th ed., p. 717, citing Koech r. Ha11| 

1 Smith’s L.,C., 9th ed., p. 546; Tarn V Turner, 39 CIi. D., 45G; Paya Matathil 
V. Kovamel, 1. L. R., 19 Mad., 152. ^ 

5 Radhabaiv. Shamrav, I. L. R., 8 Bom., 168; Teevan v. Smith, 20 Ch. JJ., 724. 

6 Krishnaji v. Ganesh Bapuji, I. L. R., 6 Bum., 13U ; Pc&rco v. Morris, L. R«, 

6 Ch., 227. 

7 See Contract Act, sections 140, 111, and Fisl cr on Mortgages, tlJi rd., p. 946. 
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paid ilic (lc])fc or part of it, ho is not in I'^nglish'^lriw a necessary party to 
a suit for foreclosure.' 

Note 3. 00 Whoro tlicro an* a widow and minor son, under Hindu 
law the son must Ixj rfipnjscnltj. i in llio suit, and lie is not bound -by a 
decree obtained against liis mother only in di^.rogiird of bis rights in the 
estate.® 

Note 4. (f) This elansc intrpdnces a novelty, foe* it has been held 
that a judgraont-ereditor v.d o has attached, is not as such entitled to 
redeem a mortgage existing prioi* to Ids attachment.'* "^In England 
Judgment-creditors who liavc a(;(jnircd an interest by issuing execution 
may redeem, but until they have done so they are not necessary parties 
to a foreclosuro-siiit and arc) not entitled to redeem.* 


Note 5. ([/) fu this clause the English rule is followed.® To the 
list given in tlie section, of pcjrsons entitled to redeem, rniglit he added 
the Crown, in cases where the i-ighi of redemption has escbcated, and 
the Official Assignee under the insolvency law. 


9^. In a suit fof redemption, if tlio plaintiff suc- 
Docroomrodomp- •'^10 Court aliall pass a decree order- 

tion-Buit. 

[1,1 that an account l)o taken of what will bo due to the 
dcfcnda,nt for tlu^ niovlgiifj;« ‘-money and for his costs of this 
suit, if any, awai’dcd lo liini, on tlio day next hereinafter 
referred to, or dcclaiiiig the ajiiount so due at the date of 
such dccroo ; 

[2] that, upon the plaintiff paying to the defendant or 
into Court the amount so due on a day within six months 
fx’om the date of declaring in Court tho amount so due, to 
be fixed by tho Courl , tho dclondant shall deliver up to tho 
plaintiff or to such person as he appoints, all documents in 
his possession or power j'olatiug to tho mortgaged property, 
and shall re-transfor it 1 o the plaintiff free from the mortgage 


1 Oedyo V. Mntsou, 25 Deav., ;J10. 

2 Akoba v. Stikhamiii, 1. Ij H., D Bom., 429 ; Jatba Naik v. Vouktapa, 1. L. K., 
6 Bqxu., 14. 

3 Soobhul r. Nitye, I. L. 11.. 0 Oal.. fiOS. 

4 Cork V. Ruesell, h. B., 15 Kq., 810 ; Fislior on Mortgages, 4th ed., p. 717. 

6 Ilu) Christian Field, 2 ilure. 177. 
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and from all incnmtifances created by tbe defendant or any 
person claiming under liim, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, 
if necessary, put the wlaintiff in£o possession of the mort- 
gaged property ; and j 

that if supji payment is not made on or before the day [3j 
to be fixed by Ithe Court, Ihe pljyntiff shall (unless tlu? 
mortgage be simple or usufructuary) be absolutely debarred 
of all right to redeem the property, or (unless the mortgage 
bo by ’conditional sale) that the property bo sold. 

• Commentary 

Note 1. This section dealing with redemption, corresponds gen- 
erally with section 8G relating to foreclosure.^ Whci*o fon^elosni‘o is 
possible there can always be redemption ; but a suit for foroclosui'o in 
not possible in all cases wlierc there may be redemption. Tlie al terriati vc, 
which the decree under this section gives to tlie mortgagor in cast's 
where forcclosuro is iuadmissiblo and the mortgage is not a mortgage by 
conditipiial sale, is that the property should bo sold. It is of course 
necessary for accounts to be taken in a suit for redemption, in order 
that it may be ascertained whether or not the mortgage lias been paid 
oil.^ And though the language of this paragraph is not identical with 
that of section 8G, relating to foreclosure-decrees, no doubt tlio accf)untH 
to be taken under tbe two decrees are the same. For niesno prolits 
accruing due after the institution of a redemption -suit, the mortgagor 
who has obtained a decrcjo for tbe redemption and posse.s.sion of the 
mortgaged pro])crty, may sue in a .separate suit/ Here as under section 
86 it is the mortgagor who ordinarily lias to pay costs.*. 

Note 2. Provision is made ati in section GO and section 8G ff^r 
three steps being taken by the niorigagec, but curiously tbo language used 
in the three sections is not identical, (a) Tlio m(»rlgagee is to deliver 
up not only the mortgage-deed, if any, but also •‘all documents in the 
“ moi’tgagee’s possession or power relating to the mortgaged property/* 

1 Perform of plaint in rcdemption*&uit, boo Code of Civil rrocodure, Schedule 
IV, No. nor 

2 See Muthra Dass r. Magh Singh, 2 N. 207. • 

3 Civil Procedure Code, section 214 ; Uiiirp JJo^rga v. Maharani Siirnt, fi. It., 

0 It A., Ij Baboo Gour Kishen -w. Saliay Kukeer, 7 IV. it., 364; for limitation seo 
Art. 103, Scheclnle II to Limitation Act. 

4 See note to section 86, see anU p. 308 and section 94. 
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(/>) The mortgagee is to rc-tranafer the property* to the plaintiff ‘‘ free from 
“ ihe mortgage and all incumbrances created by the defendant or any 
person claiming under him, or, when the defendant claims by derived 
“ title, by those under whom he claims and (c) he is, if in possession of 
the property, to deliver up possession to the t laintiff. The re-transfer is 
appropriate to the case of an English mortgage, and not to that of a 
simple mortgage, which involves no transfer of ownership to the mort- 
gagee. By a re- transfer free froiii incumbrances i^ meant a conveyance 
with a covenant that the mortgagee has done no act to ^xcumber the 
l>roporty. According to the forni of re-convcyanco given in the Convey- 
ancing and Law of Property Act, 1881, the mortgagee conveys “ all the 
“ lands, etc., vested in C under the said indenture to hold to and to the 
“ use of B in fee simple discharged from all principal money and interest 
“scoured by and from all claims and demands under the^said indenture.*' 
This language expresses with sufficient clearness what the mortgagor 
really rcquii'cs. fn the case of a simple mortgage the usual course is for 
ilio mortgagor to content himself with getting back his mortgage-deed and 
any other title-deeds ho may have haidod over. The more prudent 
course would bo to obtain as provided in section 60 an acknowledgment 
in writing registered to tho effect that all rights in derogation of bis 
interest vested in the mortgagee have been extinguished. 

Note 3. As has been already pointed out, the Court has power 
under this Act to order a sale in a suit for foreclosure, and it must do 
so if a suit for salo is brought by a mortgagee who shows himself 
entitled to a decree. It is further provided in section 93, paragraph (2), 
that tho defendant, except in cases of a mortgage by conditional salo or 
an usufructuary mortgage, can on default being made in payment demand 
a sale. But it does not appear that the plaintiff in such proceedings has 
a right to insist on a sale. If it were intended that he should have it, 
for iiistanco iu tho case of an English mortgage, it may bo presumed 
that tho right would havo been enumerated among the other rights of a 
mortgagor in section 60, or expressly given by section 88. In England 
any person entitled to redeem mortgaged property may have a judg- 
“ ment or order for sale, instead of for redemption, in an action brought 
“ by him, cither for redemption alone or for sale alone, or for sale or 
redemption in the alternative.”^ Although the terms of the present 
paragraph, especially when read with section 67, proviso (a), and the 
second paragraph of section 93, scorn to require that in th^ case of an 
usufrnctilary mortgage an order for sale on default should be made, it 
is diiliculb to understand why, if it be correct to hold that an usufructnary 


1 & 45 Yic>, c. 41, scctiou 25 (1); see Brower t>. Squire, [1892] 2 Ch., Ill* 
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mortgagee may not sueifer sale/ such order siionld be made in a decree 
in a redemption-suit. Provided that the mortgagee is in possession and 
that the mortgage is simply usufructuary and not of a mixed class, it is 
dilBcjilt to see why a mode of realising his debt, for which the creditor 
never bargained, should befaccorded to him. If it is suggested that the 
order for sale may serve^^o protect the rights of the mortgagor, who 
possibly may not be in a position to liquidate the mortgage- debt, it may 
be answered that, if ^he equity of redfemption has any value, that value 
can be realis^id equally well by a sale effected privately by the mortgagor. 

On the other hand, if the property ip mortgaged to its full value, or 
nearly so, the mortgagee may run the risk of finding that the proceeds 
of the forced sale are insufficient to satisfy his claim, lu English 
practice, except where the Court exercises its optional power nnder the 
Conveyancing Act, 1881, to direct a sale on the application of any party 
interested, the concluding direction of the decree in a redemption-suit 
is that on default made by the mortgagor the suit shall stand dismissed ; 
and that, it is submitted, is the directiou which properly meets the 
requirements of the case. In the absence of such direction and of an 
order for sale, the mortgagor is, at least according to the Madras Court, 
at liberty to bring a fresh suit? for redemption.* English mortgages in 
the mofussil, not being made between Europeans, have been treated as 
mortgages by conditional sale, and therefore in Bengal as enforceable 
only under the conditions imposed by tho Regulation of 1800.* 

In Madras, thero being no corresponding Regulation, a decree for 
sale similar to that granted in Manly v. Patterson has been the relief 
usually granted.* As to the power of sale without tho intorvention of 
a Court generally given in English mortgages, see section 69* 

The time allowed for tho parties to conform to tho decree may bo 
enlarged on cause shown under section 93.* 

93 . If payment is ma3e of such i^imount and of such [i] 
subsequent costs as are mentioned in sec- 
tion ninety-four, the plaintiff shall, if 
necessary, be put into possession of the 
mortgaged property. 


1 As to9his, see note 1 to section 67. 

2 See cases cited in note 2 to section (K). ^ ^ • 

3 Shurnonioyee t>. iSnuath Dus, I. L. R., 12 Gal., CM; Thnmbiisamy v. Troosain, 

I. L. R., 1 Mad., 1 . • 

4 I. L. R., 7 Cal., p. 40l. 

5 See also section 87. 
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If such payment is not so made? »ihe defendant may 
(unless the mortgage is simple or usufruc- 
ciosuroorsiae.*°™” tuary) apply to the Court for an order 
that the 'plaintiff aifd all persons claiming 
through or under him be debarred alwolutely of all right to 
redeem, or (unless the mortgage is by conditional sale) for 
an order that the mortgagee! property be uctld. 

If he applies for the former order, the Court shall 
pass an order that the plaintiff and all persons claiming 
through or under liim bo absolutely debarred of all right 
to redeem the mortgaged property, and may, if necessary, 
deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass 
an order that such property or a sufficient part thereof be 
sold, and that the proceeds of ' the sale (after defra 3 dng 
thereout the expenses of the sale) be paid into Court and 
applied in payment of what is found due to the defendant, 
and that the balance be paid to the plaintiff or ’ other 
persons entitled to receive the same. 

On the jiassing of any order under this section the 
plaintiff’s right to redeem and the security shall, as regards 
the property affected by the order, both bo extinguished. 

frovided that the Court may, upon good cause shown, 

Power to eniargo terms, if any, as it thinks 

■ fit, from time to time postpone the day 
fixed under section uinety>tw6for payment to the defendant. 

Commentary- 

Note 1. This section corresponds generally with section 87. It 
will be observed that on the plaintiffs failure to obey the order made 
under section 92, it rests with the defendant to decide whether in cases 
where foioclosure is possible, * tlie Court shall make the order for fore- 
closure described jin the third paragraph of the section, or, in cases 
where the mortgage is not by conditional sale, the order for sale described 
in the fourth paragraph, in cases whore either order is admissible, the 
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Court does not appear 4o have the discretion which it has when, ‘a 
‘person interested in the mortg.n^gc-mouey or the equity of redemption’ 
applies for an order for sale under the second paragraph of section 88. 
Wh^t course the Court should pursue when there are more defendants 
than one and ap pi i cations #are made in opposite senses, is neither pro- 
scribed by the Act nor inriicated by any decision upon it. 

As to the clXect of order absolute for foreclosure or sale see notes 
to sections 87 anej 89. • 

If the (^cree contains no order for foreclosure on default of payment, 
It is a cjuestion whether the omission has the effect of giving the mort- 
gagor a longer time tlian he could have under section 92, that is, whether 
the mdney may be paid into Court and the decree executed at any time 
within the period allowed by the law of limitation.^ 

liotG 2« According to the English cases Ihe indnlgcnce allowed by 
the proviso is not generally g-, Tinted in redemption- 
suits, because the mortgagor has come into Court 
professing to have liis mouc}’' ready, whereas in a 
I O' eolosure-suit he is oonipollodtio redeem,® Tliis distinction at any rate 
;j Holds a reason why the indulgence should bo less readily granted in 
favor of mortgagors who have sued to rctloorn. In a Madras case, whore 
on the defendant applying to oxeento the decree made in a roiloinptiou- 
suit^tfee plaintiff asked for further time, the Court hold that this proviso 
was not applicable, inasmuch as no application for foreclosure had been 
made by the defendant and the decree did not contain the danse ])re- 
.scribed in the last paragraph of section 92." In a similar ease the 
Eombay High Court cxin-esscd a doubt whether the proviso was intended 
to apply to a case w'hcro application was being made for execution of 
the decree and the day fixed for redemption had already passed.^ Jjut 
in a inoi*e recent case that Court held that an order extending tljo time 
for redemption might for just cause bo made at any time before a deci*ec 
absolute under section 93 was pas.sed.® 

94 . lu filially adjusthig the amount to bo pair! to 
a inortgagoe in case of a redemption or 
BnbretuontTdecre® Sale, by thc Coui't uiider this cl)a]iter, 
the Court shall, unless tho conduct <;f the 

1 Jai Kisliu v. Bhola, 1. L. E., 14 All., 529, ovorraling RanrJliu v. Shab Muliam- 
matl, 1. L. E., It AIK, 350; rui»d/-a, Niu^yan v. xinaiuliam, J, L. E., 10 Dorn., 48u. 

2 Fislftu" on ‘itb eel., p. 953. 

3 Elayadatli v, Krisluia, 1. L. R., 13 jiIa^.,^2G7 ; .sec a.s to effect of proviso and 

cases thereon cote 2 to section 87. ^ 

4 Ishwar^ar’v. Chudasamu, I. L. E., 13 B5m., 100, folKswcd in Patloji v. (ianii, 
I. L.'B,, 15 Bom.. ,S7l ; Snhhana v. Krishna, t^*.. (544. 

5 Nandram e. IJThaji, 1. In 11., 22 Bom., 771. 
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mortgagee has been such as to disc ii title him to costs, add 
to the mortgago-raonoy such costs of suit as have been 
properly incurred by liim since the decree for foreclosure, 
redemption or sale up to frho time of ^actual payment. 

O ommentary-^ 

This section isolates only to coats incurred by thQ mortgagoo after 
decree. OUiei- coals of Uio suit raa‘y or may not be added to the amount 
found duo to the nioi'igagcc on the account taken under tl^? provisions 
of section 80 or soction 88 or section 02.^ J5y mistake, as it would seem, 
reference to a foroeloauro-suifc is omitted in the first part of the section. 
Under section 87 costs incurred after docroe in such a suit may bo added 
to the amount duo under the decree, and section 89 has similar language 
with regard to the docroe in a suit for sale, and section witli regard 
to tho decree in a rod omplion -suit. The costs in question must be the 
costs of carrying out tho directions of tho decree as stated in Iho second 
paragraph of section 8G, <?.(/., the costs of a re- conveyance, &c. Wliero a 
decree was made in tho teritia of section 87 for payment of the morlgage- 
mouey and a sum named on account of costs or in default for foreclosure 
and delivery of possession to tho mortgago'e, and on default being made 
tho docroo-holdor applied for oxecutiou of the decree as to costs, the 
High Court of Bengal hold that quoad costs iho decree could be oxoedted 
against idio defendant personally. Tho Court had under soction 220 of 
tho Civil Proccdur(j Code po\v(n‘ to make such an order as to cosls and 
it was not intoudod that l.he liability for costs should be discharged by 
tho decree absolute for p(jssossioii of the property.® 


95 . Wliort^ one of sovoral mortgngors redeems the 
mortgaged ])roperty and obtains possession 

soverar o«)-nioHi?a- theroof, lio lias^a cliarge on the share of 
goxa who lodoouis, other co-moi'tgagors in tho pro- 

perty for his proportion of the expenses properly incurred 
in BO redeeming and obiaiiiing possession. 


Commentary* 

Whenever several por.sons nro jointly liable in one obligai.ion the 
general rule is that there should be anoqual distribution of the burden 
among ihoni. Any one of them having discharged tho whole debt may 


1 Soe goiiorally as Vo coats iiofcc k) soclion SC, ante p. 308. '' * 

B Kutuossiir Soiuv. Jusoda, 1, L. il.. 14 Ottl., 185; Damodar Das v. Biidh Kuar, 
I. L. R., 10 All., 179. 
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call on eacii of the oyi«rs to contribute his share. Ho is entitled to 
recover the amount paid by him in excess of his own.i share as a debt 
under section GO of the Contract Act.^ 

If one of several mortgagors pays off the entire debt and redeems 
the property, he holds thritr shares in ‘the property as security for the 
amount which he has paid in excess of his own proportionate shiiro of 
the mortgage-debt.* Tilt' mortgagee is bound to convey on tender by 
one having a pavVal interest, but the conveyance should reserve the 
cjju'dics of <1^6 others interested.® In effect the co-mortgagor or other 
person standing in his position w’ho has paid the debt assumes tlie 
]».;siLion of mortgagee with reference to his co-mortgagors, and may 
accordingly recover the money by suit or be redeemed by tbem.'^ Thus 
where one of two iiclds mortgaged by Babaji to Jairam passed by sale to 
Itainji, and sul^equently on the mortgage being redeemed by Babaji 
a fresh mortgage was executed by him in the defendant’s favour, it was 
liolJ ihat the plaintiff, 'a purchaser from Itamji, could not recover 
possession from the defendant, except on paying such sum as represesnted 
ihi.nji’s proper share of wiiai had been paid to Jaii*am to free the property 
of svliich Jlamji was part owncr.^ In the suit which may be brought by 
a mortgagor agaiust his co- mortgagor who has paid off tlie niortgagc- 
monoy, time runs«as it would if the original morigagoo wore deioiidant, 
artic5jo*148 of the sclicdnle to tho Act being applicable.® in otber words 
it is not a new incumbrance wliicli conie.s info oxislcnco on ilio payment 
of tho mortgage-money, hut the original mortgage right is, in so far as 
it affects tJiG interest of parties other than tho one who has made tho 
payment, vested in that person. 

TJie section which is apparently founded on a pnasago in Maephorson 
on Mo'iffjagcs’^ provides only for the case of a co-mortgagor who has 
obtained posaossion afier paying off the mortgage. Tho lunguagij of it 
is 2 )oculiar, for the term ‘ expenses ’ is not generally used to denote 

1 MotlioorariaLli V. Kiisto Ivumar, 1. 4 Cal., iiUli; Ram Kristo v. \iii8Manmfc 

Vmoeroouissa, 7 W. R., Sit; Noreiidcr Narain u. Dwarka Lai, i. L. R., 3 Cal., p. 408. 

2 Asau&ab v. Vaiuaiia, 1. L. li., 2 .Mail., 223, 

3 Nainappa v. Chidambaram, I. L. II., 21 Mad. 20; seo for form of clocreo 
Pearce v. Morris, L. R., 5 Cli., 227. 

4 Pancham Sitigh v, Ali Ahmad, I. L. R., 4 All., 58 ; Chedi Lai w. Bbagwan, 
I. L. R., 11 All., 234;, Nura Bibi v. Jii-^atuaraia, 1. L. Xi., 8 All., 296 ; see Moidiii v, 
Oobhumangirnui, 1. L. R., 11 Mad., p. 418. 

5 Vithal V. Vishvasrav, I. L. R., S Bora., ^7^ • 

6 Ashfaq v. Wazir Ali, I. L. R., 11 All., 423, also ;-epon M m i. u. ik., 14 AiL, 1 ; 

Bam Sing V. Baldeo, I. L. R., 8 All., ^ ’ * 

7 Kiliiion of 1877, p. 
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mortgagG-money. The case provided for is the only one in Tvhich 
in consequence of payment made to an incumbrancer a person becomes 
entitled to the benefit of the incumbrance. Section 101 presupposes 
the possibility of keeping alive an incumbrance. The case of a tenant- 
fordife who pays off a charge oft the inhcrit£^ce is an instance.' Section 
74 provides in effect that the second mortgagee shall be treated as the 
transferee of the first mortgage which ho hV.s paid off, and section 91 
shows that any person having a\> interest in the j)ij)perty may sue to 
redeem. The decree whichvany such person obtains is majje subject to 
the equity of redemption vested in any other person,® 

Where the debt is not entire but has been severed either by the 
original intention or the subsequent conduct of the persons concerned, 
one of several co-mortgagors can redeem his own share only, in which 
case ho has of course no charge on the shares of the others,* 

The mode in which the proportion payable by any mortgagor should 
be determined, in the caso where several properties are comprised in 
one mortgage, is declared in section 82. 

r 

Sale of Property svifect to Prior Mortgage. 

96 . If any property the sale of wh.ioh is directed 
^ under this chapter, is subioct to a‘ prior 

Sale of property i i i 

subject to prior mortgage, the Court may, with the consent 
moitgago. prior mortgagee, order that the pro- 

perty be sold free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale as 
ho had in the property sold. 

Commexitary* 

The power of tlie' Court under this section is not to affect those 
which it possesses under section 57.* The prior mortgageo must be 
before the Court in accordance with the provisions of section 86, and 
since lie has a better riglit to tho land than the subsequent mortgageo or 
the mortgagor, the Court will not cbaiigo the nature of his security in 
tho manner here described without his consent. It may be otherwise in 

1 Adams v. Angell, 5 CI\, !p., p. G45 ; see note to seotion 101. 

2 See nolo 1 to soct-ion 91. 

3 Seo oases* cited in note 4 to section GO. 

4 See last itaragiaph ot seciion 07, and section 57. 
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cases where an applieatjpB is made by a party to the sale of incumbered 
property under the provisions of section 57. The Code of Civil Proce- 
dure fjives to the Court a similar power to that contained in this section 
when any property is liable to be sold in execution of a decree/ and by 
the same section provides that where any property is sold subject to a 
“ niorigage or charge, the mortgagee or incumbrancer shall not as such 
“ be entitled to share in Sbiy surplus arising from such sale.” From tlie 
language of this ai^d^the following section, it may fairly be inferred that 
property nia^bo sold under a decree subjorfst to a prior mortgage ; for 
if with the consent of the prior mortgagee it may be sold free from his 
mortgage, surely without his consent it may bo sold subject to his mort- 
gage. IJ^evcrtheless it has been hold otherwise by a Full Bench of the 
Allahabad High Court.* 

97. Such proceeds shall be brought into Court and 
Appiicatiott of applied as follows ; — first, in payment of 
proceeds. oxpeuses iucideut to the sale or properly 

incurred in any attempted sale ; 

secondly, if tlie projrerty has been sold Ereo from any 
prior mortgage, in payment of whatever is duo on account 
of sacli mortgage ; 

thirdly, in payment of all interest due on account of 
the moi’tgago in consequence whereof the sale was directed, 
and of the costs of the suit in which the decree directing 
the sale was made ; 

fourthly, in payment of the principal money due on 
account of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property sold, or, if 
there be more such persons than one^ then to such persons 
according to their respective iatorest.4iherein or upon their 
joint receipt. 

Nothing in this section or in section' ninety-six shall be 
deemed to afEect the powers conferred by section fifty-seven. 

1 Act XIV of J.882, section 295, proviso (h). • ' • 

L' 'Nfata Din v. Kuziin, I. L. B., 13 All., 432, Halim ood, J., diss.j sco nolo to 
section 75 and caaes there cited. 
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Commentary^ * 

With this section may he compared the provisions of the Code of 
Civil Procedure for the distribution of the proceeds of a sale made in 
execution of a mortgage decree.^ The present section secures the^ right 
oLa mortgagee, liaving prior eJaitns to tiios<5 of the person in whose suit 
or on whose application the Court directs the sale under this chapter; 
while the Code secures those of the mortgagee to discharge w^hoso 
incumbrance the deoro^^ ordering# the sale has beep passed. It may be 
observed that Lho section oit the Code above referred to, is^ot to “affect 
any right of the CJovoriiTnont” ; while here there is no such saving clause, 

Tho po sons iiiUu’cstod in the property sold, and therefore entitled 
to the residue, would include the mortgagee, or any subsequent mort- 
gagees according to the priorities ascertained in tho suit in which the 
order for s^alo was passotl. And may also be held to ini^lude the ]>ersons 
pi*ovid<!(l for by section 29^ of tho Civil Procedure Code in the follow- 
ing clause t — 

“ Tlio procnofh of t-h(' salo shall bo applied, fourthly y rafccably amoTig tho lioldors 
“ id* clo(^rc«‘H for money af'airist tho judgiiioufc-di^bfcor, who liavo, prior to tho salo of uho 
“ said proporty, uppliod to tho Ooiirfc which iiiudo the clooroo ordoriug such sale for 
oxooutiouof such docrccs, and have not obfcahiod satisfaction thereof.** 

A'liomaloiis Mortgages. 

98 . In tlio caso o£ a mortgage not being a simple 
morlgago, a mortgage by conditional sale, 
usurructnarj movtgago or an English 
(siiiiiwa ((.), (c), [d) niOl’tgage, or a combination of tliG first and 
third or tho second and third, of snch 
forms, tho right and liabilities of the parties shall be deter- 
mined by tlioir contract as evidenced in tho mortgage-deed, 
and, so far as such contract does not extend, by local usage. 

O omnieiito.ry* 

fn illnstrntion of tho Hrst combination mentioned in the section, 
namely, that of nii usufructuary mortgago with a simple mortgage, 
roEeronce may be made to a recent caso where tho instrument empowered 
the mortgagee to take possession ou default being made by the mort- 
gagor, ami proceeded : — “ Should ou the expiration of the term of this 
“instrumout any money rouiuiii due, then till paymeut thereof po.sses- 
“ aion will coiitiinio according to tho terms herein set out. If 1 do uoi, 
“ accept tins ; t-hen as socn aa the breach of promise occurs, they w'ill 

1 Act XIV of 1882, section 295, proviso U . 
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“ at the end of the ycaj realise the amount of the instalment by sale of 
“ the villages and other property belonging to me.” It was contended 
that the mortgagee could not take possession except at the option of the 
mortgagor, and that it the mortgagor thought fit to object, the mortgagee 
could not insist on having ..possession, bht must realise the amount* by 
sale. The Judicial Committee hold that the reasonable construction of 
the document was, that ttmro w'as an absolute power to take possession 
on default in payfticnt, but if the moTjtgagor objected to the mortgugeo 
applying the^reiits in rednctioii of the prin^^pal and interest, the mort- 
gagee might sell the property to satisfy tho debt.' 

According to ]\futtnsami Ayyar. J., tho Malabar kanam is a trans- 
action which combines the ingredients of a simple and an ns nfr actuary 
mortgage. “ TJho terms of tho document actually before him are not 
given in the rcjmi I, but unless there is an express covenant to pay on 
the expiration of twelve years such transaction clearly does not imj)ort 
any power to have tlic property sold in satisfaction of the debt. 

The other combination, namely, that of a mortgage by conditional 
sale with an usufruclnary mori^age, is illustrated by the kai-kahala>^ 
A peculiar mortgage is that known as pemartham obtaining in parts of 
Malabar under which tlie propji‘ietor, taking tho full market value of tho 
properly, is <3ntitlcd to rodoom on payment of tho actual value at the 
time of redemption and not of tho amount advanced.* Where an 
usufructuary mortgage was made for a term of years and there was no 
provision authorising the mortgagee to retain possession until payment 
of the mortgage-money, it was held that the section became applicable 
and the instrument was construed as giving tho mortgagee the right to 
remain in possession on the same terms after tho expiration of the 
term.®^ This section has been recently applied to a case where in con- 
sideration of a loan of money posso.ssion of property was given fora 
term of three years and it was expressly provided that at the (uid of tho 
toi'm the borrower should bo replaced in possession ** without paying 
either the principal or tho intoresti” It is conceived that tins was 
really a nsufructiiary mortgage within the moaning of section (d)/^ 

1 Deputy Commipsioiior of Ruo Bareli v. Kampal Singh, I. L. 11., 11 Ciil., 237 ; seo 
form in Phiil Kuar v. Murli Dhar, I. B. U., 2 All., 528. 

2 RamuTiTii v. Brahma, 1. B. 11., 15 Mad,, p, 369,* see Chatlni v* Kiminji, T, B. 

12 Mad., 109; Kamayya v. Guruva, 1. L. B., 14 Mad., 232; and Motiratu -v. ViUi, 
I. L. 11., 13 p. 94. 

3 Ramasami Sastrigai -w. Samlappanayakan, I..L. R., 4 Mad., p. 183 j Giiwar 
Singh V. Thakiu* Narain, 1. L. 11., 14 Cal., p. 737. ‘ 

4 Shekari Tarwia Valia v Mangalom AmiigaA I. L, R.. 1 Mad,, 57. 

6 Ilikmatulla v. Imam AH, 1. L. R., 12 All., 203. 

6 VisvaJinga v. Puiaiiiappa, I. L. R., 21 Mad., 1. 
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Attachment of Mortgaged Property. 

99 . Where a mortgagee, in execution of a decree 

Attaohmenfc of Satisfaction of any claim, whether 

mortgaged property, arigjng binder the mortgage or not, at- 
taches the mortgaged property, he shall not be entitled to 
. bring such property to sale otherwise than, by instituting 
a suit under section si^ty-seven, and he m'ay institute such 
suit notwithstanding anything contained in the Code of Civil 
Procedure, section 43. 

Oommentary. 

This section applies equally to persons having charges,' and to the 
holder of a .usufructuary mortgage.* It is intended ^ilike to prevent 
the mortgagee from suing his mortgagor personally and executing the 
money-decree so obtained against tho mortgaged property, thereby 
depriving him of his right of redemption, and to put an end to the 
difficult questions which formerly arose in disputes between the pur- 
chaser at the sale in execution of a money-decree and incumbrancers 
holding mortgages subsequent to that Ibeld by the decree-holder or 
between one purchaser and another.* Under this provision a mortgagee 
although he is not prohibited from attaching the property,* can bring it 
to sale only by means of a suit under section 67 and he may institute 
such suit although ho lias obtained a money-decree. It has been 
suggested in Calcutta that the suit to be brought may be based on 
the charge created by the attachment. But the language of the section 
seems too clear to leave any room for doubt.® The section has been 
held to be applicable to mortgages executed before the Act came 
into force.® In a recent case, which came on appeal before the High 
Court at Calcutta, it appeared that •a mortgagee after a lapse of five 
years from the date of a decree, which had however been kept alive, 

1 AnbbofeSBury v. Gouri Sankur, I, L. B., 22 Oal., 859; Matangini v. Ohooiiey- 

money, I. L. B., 22 Cal., 903. • 

2 Azim-ullah v. Najm-un-niflsa, 1. L. B., 16 All., 415.? Vigneswara v. Bapayya, 
I. L. B., 16 Mad., 436. 

3 See Beport of the Law Commissioners, p. 35, and Sir G. Evans’ speech quoted 

in Stokes* Codes, Vol. I., p. 734. ' ^ 

4 Chundra E’ath v. Burroda,^ I. L. B., 22 Cal., 813 $ see Jogemaya v. Thackomoni, 

I. L. E., 2(1 Cal., 478. * 

i 

5 Jadub Lall v, Sladhnb, I. L.*B., 21 Gal., 34, commented o^ in Azim-ullah v, 
Najm-nn-nissa, I. L. B., 16 All., 416. 

6 Kaveri v. Auanthayya, 1. L. B., 10 Mad., 129. ^ 
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‘sought to enforce it im •April 1885, but was met with the objection that 
no suit has been instituted under section 67 as is required by the section. 
The Court overruled this objection saying: — 

“It is contended before us that section 99 of the Transfer of Property Act 
“applies to all decrees, whether they may bo* money-decrees or mortgage-decrees; 

“ and that in every case of the kind, if the decree was not obtained under section 67, 

** the njortgaged property cannot be sold.** 

“Wo are unablp to accede to this argument. As we read section 99 it was 
“never intended to^pply to a decree already obtained declaring a lien over, and 
“ authorising ^-^sale of, the mortgaged property. ^£t was evidently intended to apply 
“ to other decrees not being mortgage-decrees. But even if we were to concede that 
“it was so, we are nevertheless of opinion that section 2 of the Act saves the right 
“of the decree-holder in the present case to obtain a sale of the property hypothe- 
“cated to him.^** 

An applic8^ion for sale made in violation of the section ought to he 
dismissed and cannot bo treated for the purpose of article 179 of the 
schedule to the Limitation Act as one made in accordance with law.* 
A sale, when once made and duly confirmed under the provisions of the 
Code, cannot however be said be void and without effect for all pur- 
poses. As between the immediate parties it cannot be questioned in 
another suit, and where the* buyer of a share of mortgaged property 
sued the other sharers for partition it was held that the latter could not 
resiJit*tbe claim on the ground that the sale was an illegal one.* In 
a recent Bombay case, where the mortgagee put up the property for 
sale in execution of a decree for one instalment without notifying his 
lien for other instalments which had yet to fall due, it was assumed that 
the buyer had a good title and it was further decided that, as he had 
bought without notice of the further charge, he held the property free 
and unincumbered in respect thereof.^ On the other hand, in cases in 
which the interests of third parties would be prejudicially affected by the 
sale it has been held to be ineffectual against them. Thus in two Madras 
cases in which the plaintiffs, being respectively Jbhe brother and sons of 
the mortgagor, were not parties to the decree obtained against him by 
tbe mortgagee, it was held that the sale did not pass their interest in the 
mortgaged property although the decree in each case was passed under 
such circumstances as to make it binding upon them.® In a similar case 
it was bold -that the sons of the mortgagor were in a position to resist a 

1 Din^dra-v. Chandra, I. L. R., 12 Cal., p. 437. 

2 Chattar v. Newal Singh, I. L. 11., 12 All., 64. 

3 Tara Chand v. Imdad, I. L. R., 18 A11.,*3^SS 

4 Ramchandm v. Jairam, I. L. R., 22 Bora.^GSG. • 

5 Sathuvayyan 'll, Mathueami, I. L. H.| 12 Mud., 325; Vigiioawuva v. Bapayya, 

T. L.'b., 16 Mad., 437. 
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suit brought by the purchaser for possessiofi ®of the property.^ In 
Bombay ifc has also been held that the coparcener of a mortgagor against 
whom as manager of the family a decree for a debt binding on the 
family has been obtained is, notwithstanding the sale of the property, 
entitled to exercise his right of redemption.** 

It may be convenient to refer shortly to the conflicting decisions 

Cases before theAc^ passing of this Act. ,In a Full Bench 

case decided in 1875,* it was held in Bengal that it 
made no difference whether the decree obtained by a mortgagee was a 
decree for sale or a more money-dccrce, inasmuch as on the sale under a 
money-decree there would pass to the purchaser all that the mortgagee 
and mortgagor could convey, and therefore the mortgagee could not 
institute a second suit against tho same defendant to bring the property 
to sale. The lien would not bo extinguished, but w6\ild continue in 
existence so far as might bo necessary fur the protection of tho purchaser. 
In 1876 in the same Gourt^ it was again held that a mortgagee, having 
procured the sale of tho property in execution of his money-decree, could 
not afterwards sue the purchaser on liis mortgage. The contention 
that tho sale aEeoted the equity of redemption only, was disallowed, nor 
was it admitted that the sale could be treated as if it were a sale upon a 
decree obtained by a person not a mortgagee 

“ We are of opinion,” it was said, ** that a mortgagee is not entitled by meBD*i 
of a money-decree obtained on a collateral security, such as a bond or covenant, to 
“obtain a sale of tho equity of redemption separately, because by doing so ho 
“ would doprivo the mortgagor of tho privilege which, upon the princip^o of consi- 
“ doring the estate as a pledge, a Court of equity always accords to a mortgagor, 
nainoly, a I'air allowauoo of time to enable him to discharge the debt and recover 
“ the eBCate.”* 

These two decisions were approved by the Bombay High Court 
in a case decided in 1879.® Tho question there was whether tho mort- 
gagee, having obtained a money-decree and had the property sold in 
execution, could make a title on the strength of a second sale which 
followed on a second suit brought by him for sale of the property. 


1 Bur gay ya v. Anantha, I. B. B*, 14 Mad., 74. 

2 Martand v. Bhondo, I. L. R., 22 Bom., 624. 

3 Syud Emani v. Rajeootnar, 14 Reng. L. R., 408; Muthora p. Chnndermoney, 
I. L. B., 4 Oal., 817 ; Obnnnilal v. Banaspat, !. L. R., 9 All., 23. 

4 Bhuggobutty v. Sliainacburn, I. L. R., 1 Cab, 337. 

5 lb., p. 353; BoeMartaud v. Dhoudo, 1. L. R., 22 Bom., 627. 

(» Narsidas v. G. Joglokar, I. L. R., 4 Bom., 67 ; Barnu Navkan p, Subbaraya, 
7 Mad. n. 0., 229, followed ; Sheshgiri w. Salvador, I. L. R., 6 Bom., 6 ; Abdulla 
V. Haji Abdulla, it., p. 13. 
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Jt was lield that althoiigiii by convertinj^ his mortgage-debt into a judg- 
ment-debt he did not extinguish his lien, he could not enforce the lien in a 
second proceeding. The doctrine enunciated by the Allahabad Court 
that on a sale in execution of a money-decree nothing passes to the pur- 
chaser but the right, title and interest of the judgment-debtor, was 
noticed with disapproval. In the Allahabad case referred to the parti- 
cular point decided was iJhat the purchaser under similar circumstances 
took subject to inaujnbrances ci’eatect prior to the sale, and so might be 
foreclosed by a second mortgagee.^ In otker words he could not avail 
himself of the first mortgage as a shield against siLbseq[uent incum- 
brancers. 

* Charges. 

100, Where immoveable property of one person is by [i] 
act of parties or operation of law made security for the 
payment of money to another, and the transaction does not 
amount to a mort^dge, the latter person is said to have a 
charge on the property ; and all the provisions hereinbefore 
contained as to a mortgagor shall, so far as may be, apply 
to the owner of such property, and the provisions of sections 
eighty-one an^ eighty-two and all the provisions herein- 
before contained as to a mortgagee instituting a suit for the 
sale of the mortgaged property shall, so far as may be, apply 
to the person having such charge. 

Nothing in this section applies to the charge of a j-g] 
trustee on the trust-property for expenses properly incurred 
in the execution of his trust. 

Comnj^entary. 

Note 1. The question whether a charge of a mortgage has been 
created must be decided by reference to the definition 
of mortgage given in section 58, and it is from a 
simple mortgage more particularly that a charge 
has to be distinguished.* By a charge the creditor becomes entitled to 
liave his claim satisfied out of particular property, but that property is 
not transferred to him.* It is only in virtue of the decree for sale thaf 

1 Khub Gliund v. KaKan, 1. L. S., 1 All., 2^]; see Vencatachclla v. P^/ijazindici), 

X. L. R., 4 Mad., 213, and other cases cited in note to section 101. 

2 Girwar Sniulf v. Thaknr Narain, I. L. R., Cal., p. 738* and see ante p. 187* 

3 TancroJ v. Delagoa Bay Co., 23 Q. B. D., 289} Barlinson v. Hall, 12 Q, B, f' , 
p 350. 
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an interest passes to the person entitled.^ According to the English 
conception of mortgage, which is understood to involve a transfer of 
the legal estate in the land, the distinction between it and a charge is 
clear, but here under the Act a mortgage imports a transfer of an interest 
only in the property, and many transactions rank as mortgages which do 
not correspond to the definition of an English mortgage. Speaking of 
an instrument in the ordinary form of a simple mortgage, Holloway, J., 
observed ; — “Strictly speaking, no doubt, the contract not one of mort- 
“ gage ; it is however one of l.ypothecation,”* Instances of such instru- 
ments are given in the note to section 58, and it will be seen that the 
Courts do not altogether agree in their mode of treating such instru- 
ments with reference to tlio provisions of that section. Apart from limita- 
tion, the question whether by a given instrument a mortgage or a charge 
is effected does not seem to bo material with regard to the rights or 
remedies of the creditor- In either case he can by judicial process bring 
about a sale of the property for the satisfaction of his claim, and simi- 
larly in England the rights of the charge-holder and the mortgagee are,by 
statute placed upon the same footing.* The former, it is enacted, “ may 
“ enforce a foreclosure or sale of the Laud chai’ged in the same manner 
“ and under the same circumstances in and under which ho might enforce 
“ the same, if the land had been conveyed to him by way of mortgage 
“ subject to a proviso for redemption on payment of the money secured 
“ at the appointed time.” In Madras, although the Court has refused to 
treat as mortgages instruments which elsewhere have been so treated, 
it has notwithstanding been held that the creditor, having a charge 
only, has equal rights with the mortgagee against the property charged. 
His right is a real right which cannot be defeated by a sale to a third 
party It has been held that a security made to take effect on the 
non-payment of money at a future date is not a charge within the 
meaning of this section.® 


A charge by act of parties is also created when property is by 
Other charges hy fiy a settlement,) will or other in stru- 


act of parties. 


ment given as security for the payment of money.® 


1 Motiram v. Yitai, I. L. B., 13 Bom., p. 100. In Kishan Lai v. Ganga Ham, 

I. L. R., 13 All., 28, tlie purchaser was necessarily bound by the decree for sale, 
although ho had no notico of it. ^ 

2 Ghotti Gaundan v. Sundaram, 2 JMad. H. 0., p* 33 ; see ante p. 185. 

3 38 & 80 Yic., c. 87, section 23, ^ 

4 Sec howeverpeirMahmood, Kishan Lai v. GangaHam,!. L. B., 13 All., p. 46. 
6 Mailho Misserv. Sidh Biuaik, 1. L. H., 14 Cal., 687, cited ante p. 196. 

6 Fisher on Mortgages, 4th ed., p. 108. 
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What is known as a ccu'Ady affords an instance.* A document) running 
as follows; — “I have willingly and as a thank s[;ning fixed an annual 
allowance of Rs. 1,000 in cash in perpetuity out of the profits of 
“ the^said village for my eldest brother,” was held to create a charge.* 
By his will a man may charge his debts on his property either by express 
words to that effect or by giving to his executors, being the devisees of 
his estate, a direction to^ay his debts. As against a purchaser from 
the executor suchV charge cannot be made good unless it is shown that 
he had notice of the debts and of i ho intention to defeat them.* In a 
case, where tte mortgagor of an estate had given to the mortgagee, 
subsequently to the date of the mortgage, two successive money-bonds, 
in each*of which it was stipulated that if the amount woro not paid on 
the due date, it should take priority over the amount due under the 
mortgage, and ^hat the redemption of the mortgage should not be 
claimed until the bond had been satisfied, it was held that they did noD 
create any further charge on the mortgage-premises, although they 
would prevent the original mortgagor from redeeming without paying 
their amount/ • 


Charges arise by operation of law to secure the payment of certain 
debts, or t&o discharge of liabilities of a like nature. 

* Thus under the Act a vendor has a charge on the 
* property sold for his unpaid purchase- money ; ® a 

\ mortgagee has a charge on the surplus proceeds of the sale of the 
t mortgaged property sold for arrears of revenue;® and where one of 
I several mortgagors has redeemed the property, he has a charge on the 
shares of his co-mortgagors for the money expended in the redemption 
of their shares.^ Charges of this kind are classed in English books as 
equit^lejicns. Of the same kind is the right of a tenant-for-life who, 
in order to save the fund, pays calls on shares or makes other similar 


1 Ohatti Ohalainanna v. Suhbamma, i. L. B., 7 Mad., 23; see also Bamnad 
Zemindar u. Dorasami, it., 341 ; Collector of Thana v. Krishnanath, I, L. B., 5 Bom«, 
p. 331. 

2 Kanhia Lall v. Muhammad, I. L. B., 5 All., 11. 

3 Corser v. Cartwright, L. B., 7 It. L., 731, followed in Green der v, Maeldn* 
tosh, I. L. B„ 4 Cal., 897 : see also Bazayet v, Dooli Chund, ib., 402 ; s.c., L. B., 
5 I. A., 211 ; Land. Mortgage Bank v. Bidyadhari, 7 Cal. L. Bep,, 460 ; Anund Moye ir. 
Grish ChundA*, I. L. B., 7 Cal., 772. 

4 Hari Mahadaji v. Balambhat, X. L. B., 9 $ovi.,*233; ante pp. 207, 28p. 

5 Section 55 (4^ (b), 

6 Section 73, . 

7 Bura Bibi v. Jagatnarain, 1. L. B., 8 AIL, 295 ; and see seotion 96 
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disbursements.^ There a conflict of opinion ©ir the question whether 
on one of two sharors in an estate paying the revenue in order to save 
the estate from sale he is entitled to a charge on the share of the other 
holder ; see note (2) to section 72. As to maintenance ufider Hindu 
law, see n ote t o section 39. 

In a case whore it was argued on behajf of the tenants that a 
landlord, having under the Bengal Tenancy Act a first charge on the 
" tenure for arrears of rent, became subject to the provisions of section 68 
of this Act, it was held that section 68 was not one of the sections 
referred to in this section, and the opinion was expressed that the charge 
! under the Bengal Tenancy Act was not a charge within the meaning of 
’ this Act.® 

The provisions relating to a mortgagor apply, so far as may be, to 
the person owning property subject to a charge. It 
nsnally said of a person whose property is 
burdened with a mere charge tliat he has a right of 
redemption.* It may be that he can pay off the debt and so extinguish 
the charge. lu cases where the obligation is of a recurrent nature, as in 
the instances cited above, an extinguishment of the charge by payment 
is out of tho question, and therefore any possibility of redemption is 
excluded. But as well in these cases as in cases where a capita' sum 
is charged on property, tho Court may, cm the property becoming the 
subject of a sale, direct tho substitution for it of other sufficient security, 
and thus in effect bring about the redemption of the property ; and this 
may be done on tho motion of the vendor of the property charged, or 
of tho purchaser,* The remedy by a suit for sale is the same as that 
Avhich the holder of a charge under English law enjoys.* Inasmuch 
as section 99 has to be read with this section the charge, sucsh as is 
created in a decree for maintenance, can be enforced only by a suit under 
section 67.® • 

Note 2. The proviso.^muet4)e-read asreferring to section 32-of the 
Trusts Act. 


I Todd V. Moorhoiise, L. R., 19 Eq., 69. 

B Fobick Chunder v. Foley, I. L. R#, 16 Cal., 492. 

8 Aliba v. Nann, I. L. B., OfMad., 218$ see Girwar Singh «• Tbaknr Narain, 
L. R., 14 Gal., p. 737, and wtUe p. 188. 

4 See Beotion 67. 

5 Tennant v, Tr6nchard, L. R.,t4 Gh., 587. 

6 AnbhojeBsury v. Gonri^Soxikac, 1. L. R., 22 Gal., 859 ; Matangini ¥, Chooney- 
'SLoney, id., 903. 
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101 . Where *tlie owner of a charge or other incum- 
branee on immoveable property is or 
absolutely entitled to that pro- 
perty, the charge or incumbrance shall be 
extinguished, unless he declares, by express words or neces- 
sary implicatiosp, that it shall continue to subsist, or such 
continuance would be for hie benefit. 

Commentary. 

The question whether the purchaser of the equity of redemption 
may, after paying off the first mortgage, still roly upon it as against 
subsequent incumbrancers, was, after conflicting decisions of the Courts 
in this country,^ authoritatively dealt with by tlio PiMvy Council in 
1884.* Gokaldas being a creditor of the mortgagor, brought a suit 
against him, and in execution bought and got possession of tlie mort- 
gaged property. Some months ^afterwards he paid oil’ tho balance dne 
on the mortgage. A suit for possession was then brought against him 
by a second mortgagee, and it ^as contended for Gokaldas that he was 
entitled to possession of the property until tho amount paid by him to 
the first mortgagee should have been repaid. This couieniion was 
upheld by the Judicial Committee, who laid it down that Gokaldas 
having tho right to extinguish the mortgage or keep it alive, must bo 
deemed to have adopted the course which would be most to his interest, 
and that therefore the first mortgage was not extinguished. Tlic ques- 
tion, it was observed, was one of intention, and if tliere was no express 
evidence of intention, the ordinary rule should be followed, that a man 
having the right to act in either of two ways should be assumed to havo 
acted according to his interest. That is precisely the rule laid down by 
tho seetion which however in teftms relates only to tije case of an 
incumbrancer becoming the ahsoln^te owner of the properly. Tho 
Judicial Committee here declined to follow the docti'ino declared in 


1 Rama Naikan v. Subbaraya, 7 Mad. H. C., 229; Venoafeacliolla v. Panjanadicn, 
L L. B., 4 Mad., 213 ; Krishna w. Mattu, T. L. R., 7 Mad., 127; Gaya Trisfid v. Salik, 
I. L. B., 3 All., 582; Har Praaad v, Bhagwan, I. L. It., 4 All., 19'j ; Uanan v. 
Bhirija, tb., 618; Gaur Narayan v. Brajanath, 5 Beng. L. R., 463 ; Itoharam v. Raiji, 
11 Bom. H. G., 41 ; Apaji v. Kavji, I. L.Ib., 6 Bom., C4; Mulchand v. Lallu. i/>., 404, 


overraling Itcharam v. Raiji, sitpra ; Shantapa Halapa, 'ih., oGl ; iJnllabhadas v. 
Lakshmandas, I. L. K., 10 Bom., 88; Eamkrishna v. CholiHual, 1. L. R., 13 Bom., 

848. • • * • 


//L 


2 Gokaldas V. Pnrantnal, f. L. R., 10 Cal., 1038 ; s.c., L. it., 11 I. A., 126, followed 
Bapabai v. Audimulam, 1. L. B., 11 Mad., 345« 
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Toulmin v. Steere"^ as well becanse that casS 'had been disapproved 
of in later case», as because of the different practice in conveyancing 
prevailing in this country. On the other hand, in a case decided in 
1883, the Committee held that, inasmuch as the plaintiff in lepding 
money to pay off the first mortgage advanced it upon a mortgage 
made in his own favour, and could not have derived any benefit 
from an assignment of the prior mortgage except on the supposition 
of his own security proving to be invalid, the firrt ■ mortgage was not 
kept alive. This decision proceeding on the special ^acts does not 
conflict with the decision in Gokaldas* case,® for it was considered that 
the plaintiff had no interest in keeping the original security alive and 
that on the contrary it was to his interest that the first mortgage should 
bo extinguished. It was only because it turned out that his own 
mortgage was invalid that he bethought himself of having recourse to 
the other mortgage- There was no intermediate incumbrance to afford 
any reason for a desire on his part to keep the mortgage alive. Regard 
must be had to the position of things at the time when the assignment 
of the mortgage is taken. In the ordin&ry case of a man, having a mort- 
gage on land of his debtor and then taking a further mortgage including 
the same land, it cannot be supposed that he had any intention of 
relinquishing his original security ; ^ but if there woie no declaration of 
intention, express or implied, and it did not appear at the time* of the 
assignment of the prior mortgage to have been for the benefit of the 
party ^to keep it alive, it follows that it would be extinguished.* Follow- 
ing the decision in Gokaldas* case, the Madras Court has held, where 
land was first mortgaged to B, then charged under a registered decreo 
passed in favour of 0, and then mortgaged to D who paid off B*s mort- 
gage that an intention to have this mortgage kept alive should be pre- 
sumed in D’s favour, and that whether or not he had notice of O's lien 
he was entitled to stand as first incumbrancer. The sale which was 
prayed for by 0 was Accordingly ordered to be made, subject to the lion 
of D for the amount paid by him in satisfying the first mortgage.® In 

1 3 Mer., 210; seo Audoraon v, Pignet, L. B., 8 Gh., p. 187; Adams v. Angell, 
6 Oh. D., 634; In re Prido, [1891] 2 Cb., 1.35. 

2 Moliesh Lai v. Mobant, I. L. B., 9 Cal., 961 ; Tulsa Khub Ohand, I. L. B., 13 
All., 681. 

3 Grokamaa v. Puranmal, I. L. E., 10 Cal., 1038 ; 8.C., L. B., 11 1. a., 126, 
followed in Eupabai v, Audiinulam, I. L. K., 11 Mad., 345. 

4 Gohiknath Misser v. Lalla Prom Lai, I. L. B., 3 Cal., 307 ; see* Kali Pro^onno 
V. Kamiru, I. L. E., 4 Cal., 475 ; Infordawar v. Gobind, I. L. il., 23 Cal., 793. 

5 Shan Maun Mnll V. M.adra^ Buildinpf Company, I. L. E., 15 Mad., 268; st- 
Gopal Chnndor v. Herombo, I. ]j. E., 16 Cal., p, 529. 

6 Gangadhara v. Sivarama. 1. li. B., 8 Marl., 246; see Kaliohnran v. Ahmad, 
1. L Ey 17 -All., 43 Nand Kishore v. Baja fiariraj, I. L. B., 20 All., 29, 
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a case similar in its f%cts to the case last cited, where the plaintiff was 
a second mortgagee and the defendants had bought tlie equity of redemp- 
tion and paid off the first mortgage, the Allahabad High Court was 
divided in opinion as to the right of the defendants to resist the suit for 
sale instituted by the second mortgagee.^ Mahmood, J., held that under 
the rule in Qokaldas' case the defendant could not be understood to have 
acquired rights greater i;han those of the first mortgagee and that, as 
the latter could not have resisted a gult for sale at the instance of the 
second mortgagee, so the defendant, though entitled to possession until 
redeemed, cohld not prevent the plaintiff enforcing the security so long 
as such enforcement did not clash with the rights secured by the prior 
mortgage. This decision, which agrees with that of the Madras High 
Court, seems unquestionably right.* 

In the converse case to that provided for in the section, viz,^ where 
the mortgagor pays off an incumbrance it is clear that he cannot sot it 
up against a subsequent incumbrance created by himself.* Where 
property was sold under a decree obtained upon a mortgage and pur- 
chased by one of the mortgageqjS, it was held that, as a payment to ono 
mortgagee would have been a good discharge against both, so tho 
purchase by one must be taljen to have discharged the incumbrance.* 
In a case where ^he second mortgagee paid off the first mortgage, having 
no intention at the time to keep it alive and being unaware that the 
plaintiff had bought the mortgagor’s intorost, it was nevertheless held 
that the plaintiff seeking possession could only recover on tho terms of 
recouping the defendant for what he had paid to free the property from 
the first incumbrance,* 

Notice and Tender. 

102 . Where the person on or to whom any notice or 
tender is to be served or made under this 
Service or tender chapter dohs uot reside in the district in 
which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent 

1 Sirbadh Bai v. Baghunatli, 1. L. B., 7 All., 568 ; Janki Prasad v, Sri Mautangni, 
<b., 677. 

2 Baghxmath v. Jnrawan, I. L. B., 8 All., 105; see Salig Bam v. Hnr Charain, 
I. L. B., 12 All., 548; Mata Din v, Kazkn, I. L. B., 13 All., p. 510. 

3 Platt V. Mendel, 27 Ch. D., p. 251 ; as to discliarge by payment to one mort- 
gagee, sec Barber v. Bamana, I. L. B., 20 Matf., %6I cited in note to section 60. 

4 Dbup Sing^. Zuin-nl-abdin, I. L. B., 9 Ail., 2US>. • 

o Loniba v. Vishvanath, 1. L. B., 18 Bum., 8C, following Mahomed Shnmsool v. 
Shewukram, L. B., 2 I. A., 7, 

44 • 
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holding a general power-of-attorney frcun such person or 
otherwise duly autliorized to accept such service or tender 
shall be deemed sufficient. 

"Where the person or j.gent on whom such notice should 
be served cannot be found in tlio said district, or is unknown 
to the person required to servo the notice, the latter person 
may apply to any Court in which a suit mt'ght be brought 
for redemption of the m'ortgaged property, and such Court 
shall direct in what manner such notice shall be served, and 
any notice served in comphance with such dii-ectiou shall be 
deemed sufficient. 

Where the person or agent to whom such tender should 
be made cannot be found within the said district, or is un- 
known to the person desiring to make the tender, the latter 
person may deposit in such Court as last aforesaid the 
amount sought to be tendered, and such deposit shall have 
the effect of a tender of such amognt. 

Oommentary. 

ii 

The exprGBBion * district ’ is not explained cifher in this Act, the 
Contract Act, or the General Clauses Act. {^lonably it is intended 
to denote here as in the Civil Procedure Code the area over which a 
District Judge has juri.sdiction, in the first ease provided for, viz., 
where service of notice or tender has to bo made on or to a person not 
residing within the district in which the property lies, the notice may 
be sei'ved on, or the tender made to, a person holding a general power- 
of-attoroey, or otherwise duly authorised to aeeejit service or tender. 
With this pro’ds^ion may he compar^id that contained in the Civil 
Prooedara Code with regard to tho service of summons.' The case 
provided for in the second and thii-A paragraphs, viz., that in which the 
person concerned cannot bo found in the district, or is unknown to tho 
person interested to serve him w'ith notice or to make a tender, does not 
exclude tho possibility of there being an agent on whom notice can be 
served. Bub it is presumed tlmt it w^as not iuti iided that the cour.so 
prescribed in these paragiapbs should be pursued in cases where there 
is such agent. 

The provisions of this seciion may come into operation when a 
mortgagor seeks to rcdeerfi,® when a subsequent mortgagee seeks to pay 


1 SeotiouB 38, 41, and chaptor vi. 


2 See section 60. 
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off the next prior incumbrancer,^ and when a mortgagee seeks to exercise, 
a power of sale.* 

103. Where, Tinder tlie provisions of this chapter, a 

. notice is to be served on or by, or v. tender 

iTotice, &o., to or , • 

by ptuson iiicompe- or deposit mo.ae or accepted or taken out 

tent to contract. « . -i 

of ^Court by, any person incompetent to 
contract, such notice may b,e served or tender or deposit 
made, accepted or taken, by the legal curator of the property 
oE such person ; but where there is no such curator, and it 
is requisite or desirable in the interests of such person that 
a notice should bo served or a tender or deposit made under 
the provisions of this chapter, application may be made to 
any Court in which a suit might be brought for the redemp- 
tion of the mortgage to appoint a guardian ad litem for the 
purpose of serving or receiving service of such notice, or 
making or accepting such tender, or making or taking out 
of Court suoli deposit, pud for tlie performance of all con- 
sequential aots which could or ought to bo done by such 
peif^oa if ho were competent to contract ; and the provisions 
of Chapter XXXI of the Code of Civil Procedure shall, so 
fer as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. 

104. The Higli Court may, from time to time, make 
Power to make i*ules Consistent with this Act for carrying 

out, in itself and in the Courts of Civil 
Judicature, subject to its. superinbondonce, the provisions 
coutaiued in this chapter. 

Commentary- 

[The rules framed under this section by the High Courts of Bengal 
and Madras are given in Appendix 11], 

ll'ote.~Ho provision is made in this Act or in the Contract Act 
• with regard to mortgages or hypothecations of 

mortgage oj moveable moveable property, aHtl llicre is no enactment m 
property, country analogous Jo the Eiiglisb. iiills of Sale 

2 See section 69 (1) and (2). 


1 See section 74. 
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Acts. Independently of those statutes it would seem that a mortgage 
or other transfer of property in chattels would in the absence of fraud 
confer a good title, although not accompanied by possession According 
to English law the mortgage of a chattel may be made without a 
deed and according to the prin/^iple expounded in Holroyd v. Marshall^ 
a contract that the mortgagee shall have a right and interest attaching 
upon property which may in future be brought On to premises operates as 
an assignment by way of mortgage of such fnture property. A con- 
tract giving the creditor power to enter on the debtor’s premises and 
take possession of property is a different thing, for under i't no interest 
arises until the power is exercised.* The continuance in possession 
of the vendor is considered to be evidence of fraud, but it does not 
itself constitute fraud so as to render applicable the provisions of the 
statute of 13 Eliz., c. 5/ which, it should be noted, unlike section 53 
of this Act, extends to moveable property. There seems therefore to 
be no reason to doubt that here a mortgage of moveables cannot, in the 
absence of fraud, be defeated by a subsequent purchaser, unless of 
course the latter can shew that he has acquired a title as holder of a bill 
of lading or otherwise under section 108 of the Contract Act. Where a 
person, indebted to tho plaintiff, hypothecated to him all the indigo crop 
that might grow on a certain plot of land during the year and afterwards 
mortgaged the same crop to the defendants, it was hold that the transac- 
tion between tho plaintiff and his debtor was governed neither by this 
Act nor by the Contract Act. It was in the natpre of an agreement to 
mortgage property that might come into existence in future, and 
created a valid security in the plaintiff’s favour.® The mortgage of a 
growing crop, which is moveable property, does not require registration.® 
It may be surmised that questions arising between the mortgagee of 
a crop who has made farther advances on it and a second mortgagee 
of tho same crop, will be determined according to tho principle laid 
down in lIo]pkin$on v- UoltJ* 

1 Flory V. Denny, 7 Ex., 581; 8.O., 21 L. J., Ex., 228, 

2 10 H. L. C. 191; see <mte p. 29. 

3 Reeve v. Whitmore, 33 L. J., Oh., 63 ; see Reeves v. Barlow, 12 Q. B; D., 436. 

4 Martiudale v. Booth, 3 B. & Ad., 498 ; Twyne’s case, 1 Smith’s L. C., 9th ed., 1. 

5 Misri Lai v. Alozhar, I. L. B., 13 Gal., 262; see Jadowji v. Jetha, I. L. li., 
4 Bom., 333 ; Kerakoosc v. Brooks, 8 Moo. 1. A., 389 ; see note to sectfbn 6, antdp. 28. 

6 Kaker Prasad v. Chaudau, 1. L. R., 10 A'U., 20 ; see ante pp. 10, 12. ^ 

7 d H. L. 0., 614 and see note to section 79* 




OHAPTBI^ V. 

>Of Leases of Immoveable Peo'pbbty. 

« 

105 . A lease of immovable property is a transfer [i] 
^ ® such property, made 

JjOEvBO uOOiiOQ* 

for a certain time, express or implied, or in 
perpetuity, in consideration of a price paid or promised, or 
of money, a share of crops, service or any other thin^ of 
value, to be rendered periodically or on specified occasions 
to the transferor by the transferee who accepts the transfer 
on such terms. 

The transferor is called the lessor, the transferee is [2] 
Lessor, lessee, pre- CaDcd tlie lessee, the price is called the 

miura and rent.de- • . i i , 

fined. prouiium, and the money, share, service or 

other j)hing to lie so rendered is called the rent. 


, .Oommentary. 

Note !• In a lease, as in a mortgage, there is a creation of right 
in re aliend, which so far resembles the I’ight of the 
Interest of lessee. owner himself that it is good against all the world, 

whether having notice of it or not. The right, therefore, cannot be 
Affected by any subseqaent sale, lease or mortgage, by the owner of the 
land. Moreover it may generally itself bo transferred, ^ or pass on the 
death of the lessee to his rCpresifntatives. Thus it has. been decided 
that, if a lessee dies before the termination of a lease, the lessor has no 
right to evict his representatives and that the representatives of a 
lessee, though not parties to the contract with the original lessor, have 
a right of action against the lessor’s representativo.s who evicted the 


1 Leases are primA facie assignable : Beni Madliab Banerjee v Jai Krishna 
Mookerjee, 7 Beng. L* R., 152; Venkajasawmy’ Naik v. Rani Kafchntna Natchiar, 
6* Mad. Hi 0^227; De Souza v. Pestouji Piianjibhai, I. L. R., 8 Boin., 408. It is 
otherwise with a tenancy by sufferance, Adimi^asa Pir Ravuthan, 1 . L.R., 8 Mad., 

A2ij ^ . 

2 Tej Ghand v, Sri Eanth GhoEC, 3 Moa I. A., 261 ; Gobind LsU v. Hemendra, 
1. L. E., 17 Cal., 686. 
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lessee,^ and also are liable for tbe rent.* It however, on the other 
hand, been repc'atcdly liold, that a lease whereby the lessee is given the 
power of holding the land as long as he chooses, is determined by his 
death.® A lease may be made to take effect at a future time, and it is no 
objection that the land is meau\Vhile in the possession of a third person.* 
But of course a person, seeking on the sti’cngth of such a lease to eject a 
third person, must prove his lessor’s title® either at the date of the lease 
or at some subsequent time, in wljich case he would pQ entitled to take 
advantage of the provisions pf section 43 of this Act and section 18 of 
the Specific Relief Act. Alorcovor inasmuch as the term'’ ‘ immoveable 
property’ inolud()s incorporeal rights, the subject-matter of a lease is 
not necessarily land. There may be a lease of a fishery,® or a le^se of a 
hfbt which under section 107 may require registration.^ 

A lease must be distinguished from a license to use. The lessee 
has exclusive® enjoyment of the land for the term 

e^J^om crojited by the lease, whereas a licensee lias granted 

to him merely “a right to do or continue to do, in 
“or upon the immoveable property of, the grantor, something which 
“ would in the absence of such right be unlawful,” such right not 
amounting “ to au easement or an interest in the property.”* It follows 
that a licensee cannot bring an action for trespass against a stranger,^ ® 
nor has he anything he can as‘;ign to a third person. MoreoWjr, the 
authority which a license gives is, as a rule, revocable, and according 
to English law is determined by the death of either party or by the 


1 Biirdtilcantli fioy v. Aluk Mnnjoorce Dasiak, 4 Moo. I. A,, 321. 

2 BadiiMnnit;. IJhaian M, I L. Jl., 5 All., 191. 

8 Vaniau Shripad v. Maki, I. L, Tl,, 4 Bom., 424. 

4 Pitchakutli v. Kamalla, 1 Mad. H. O,, 163 5 Lokenatli v, Jugobundhoo, I. L. K«, 
1 Cal., 297 ; wof' 11010 to section 6, ante p. 30. 

5 Tiory v, Kristo Moliun, L. 11., 1 1. A., 76, the hoadnoto of ivhiVb is misleading. 

6 Ram Qopal v. Narumuddin, !• L. Cal., 446; wJiore scoliou lOG was in 

question. 

7 Surotidra u. llhai Lai, I- L. B., 22 Oal., 762. 

8 Bog. v> MoiTiah, 32 L. J., M.O., 215j Woodfall’s Landlord and Tenant, 12th 
ed., p. 115, and case cited in next foot-note but ono; see also In 7-e Uormasji Irani, 
1. L. R., 13 Bom., 87, where the question was wliether au agreement made in favour 
of the lioldor of pasture lands to pay so much a head for cattle grazing on the land 
was a lease within the meaning of the Stamp Act. 

9 Easements Act, 1382, section 52* 

10 Ward v. Day, 4 B. &. S., 337, whore a license to get all the copperas stone 

which may bo found in part of a manor for 21 years, at the yearly rental of £25, was 
held not to' bo a demise, and consequently not to support a distress for the rout ; see 
Hill V. Tupper, 2 U. 0., 121‘. «■ , 

11 K rishna v. Bayappa Shanbhaga, 4 Mad, H. C., 98 ; for exceptions from the rale 
ice Wood V. Manley, 11 & E., 34, Blimmer v. Mayor of Wellington, 9 App. Cas., 699. 
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alienation of the property in question. » Whore however in addition to 
the liberty to enter upon land, there is given a right to dig and remove 
soil, minerals or the like, there is a grant of an interest in the soil to 
which the license is regarded as merely accessory. Though in form a 
liceitse, an instrument creating such a aught as that may in fact bo a 
lease.* 

The definition of Jease is so worded that many transactions 
not generally demoted by the term may be said to 
*come within it. A le^so is defined by Woodfall as 
a conveyanee by way of demise of lands or tenements, for life or lives, 

“ for years, or at will, but always for a less term than the party convey- 
“ing himself has in the premises,** and it is said to be “usually made 
^‘in consideration of rent or some other annual rocomponso rendered 
“ to the paidy conveying the premises — who is called the lessor or land- 
“lord — by tho party to whom they are convoyed or let, who is called 
“the lessee or tenant.**® Under this section there may bo a demise in 
perpetuity, that is, embracing the whole term wliich tliedemisor himself 
has; and instead of any annual ^^ecompense there may be a present pay- 
ment of money in the shape of a premium. A demise made under such 
conditions without the reservation of any right of re-entry is, except for 
the possibility of ^forfeiture, iindistinguishablo from a sale, and on failure 
of heijjs of the lessee the Crown would take by escheat rather than the 
heirs of the grantor.'* Again, instead of a payment in money or in kind, 
the consideration for the conveyance may consist of services to bo ren- 
dered. It is true that in tho English acceptation, rent may “ consist of 
“ services and manual operations, as to plough so many acres of ground 
“and the like; which services in the eye of the law, are profits,” But 
it is not every transfer of a right to enjoy land in consideration of 
services which can be called a lease. For instance, a servant occupying 
premises belonging to his employer for tho more convenient perform- 
ance of his duties has no estate tlferein and is not a tenant, nor does any 
tenancy arise in the cas'e of a servant occupying a cottage with less wages 
on that account.® Occupation on such conditions gives no right to tho 
notice to which a tenant is entitled. Similarly when it appeared in an 


1 Seo Ohaptor VI of the Indian "Rasements Act V of 1882, section 60 j and 
Coleman v. Fosftt'r, 1 H. A N., 37 ; Roffoy v, ironderscn, 17 Q. B., 575. 

2 Ward v. Day, 4 B. A S., 337, and# Bainbridgo on Mines, 4th ed., pp. 447, 611. 

3 WooffPall'a Landlord and Tenant, 12th ed., p. 115. 

4 Tarachand Biswas v, Rara Gobind, I. Ci.*Er., 4 Cab, p. 78] ; Sodot Kooer v. 
Himmnt, I. L. R., 1 Cab, 391 ; Nil Madhab Sikdi^rv. Narnttair^ I L R., 17 Cab, 826; 
and cases cited ante p. 40; as to forfeiture soo note (1) to section 111. 

5 Woodfall’s Landlord and Tenant, 12th ed., p. 220, 
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ejectment-suit tliat the plaintiffs, mimsidars of ai certain village, had let 
the defendants into possession on condition that they should do black- 
smiths’ work, it was held that the plaintiffs were entitled to a decree on 
proof that the defendants had ceased to do this work although no notice 
to quit had been given. ^ In th'is country grants of land burdened with 
an obligation on the grantee’s part to perform certain services are not 
uncommon. But the relation between the grantor and the grantee has 
not generally been treated as theiL of a lessor and, lessee. As to such 
grants see note 1 to section 126- 

Note 2« The special characteristic of rent is that it ii^ something 
to be rendered periodically or on specified occasions. According to 
English law it must be a profit, but, as has been seen, not necessarily 
money, for it may consist in services. Further, according to English 
cases, while it must issue out of the thing granted, it must not be a part 
of the thing itself. Then there would bo an exception from the grant. 
However a royalty which a tenant agrees to pay on the bricks made 
out of a brickfield is a rent.* In amount the rent must be certain or 
capable of being reduced to certainty. ' In the Bengal Tenancy Act, it 
may be noted, the definition of rent excludes anything in the nature of 
services to be rendered. There must be ^something payable or deliver- 
able in money or in kind, and in effect that is the meaning attached to 
the word rent in the Madras Act VIII of 1865. A similar construhtion 
has been placed upon the Rent Act XII of 1881 (N. W. Pt)** 

106 . In the absence of a contract or local law or 
usage to the contrary, a lease of immove- 
taKle" “n T able property for agricultural or manu- 
trMt 'orlocaUB^e' facturing purposcs shall be deemed to be 
a lease from year to year, terminable, on 
the part of either lessor or lessee, by six months’ notice ex- 
piring with the end of a year of the tenancy; and a lease of 
immoveable property for any other purpose shall be deemed 
to be a lease from month to month, terminable, on the part 
of either lessor or lessee, by fifteen days’ notice expiring 
with the end of a month of the tenancy. 

f 

1 Athalcutfci v. Govinda, T. R.,il6 Mad., 97. 

2 WoodfaU’s Landlord anvi Teijant, 12fch ed., p. 464, citing ^eg. v. Westbrook, 
19Q.B.,178. 

3 Waris Ali v. Muhammad, I. L. E., 8 All., 562, per Mahmood, J., disB. Oldaeld, J. 



DURATION OS' LSASB. 


353 


SEOi. 106«] 

Every notice •tftider this section must be in writing, 
signed by or on behalf of the person giving it, and tendered 
or delivered either personally to the party who is intended 
to be bound by it, or to one of this family or servants at 
his residence, or (if such tender or delivery is not prac- 
ticable) aflBxed to a conspicuous part of the property. 

*• • Commentary. 

Note 1. # A tenancy for an indefinite period, whether from year to 
year or month to month, may be determined by either party, without 
the consent of the other, giving a notice that it is to be at an end 
whereas in the absence of such notice legally given, the tenancy would 
continue. No question of notice can arise when a lease is determined in 
any other of th^ several modes mentioned in section 111, e.g.y by for- 
feiture, nor where the lease is given in perpetuity.^ 

If by contract or by local custom any special rules as to notice are 
in force, it will bo sufficient if the notice is given in accordance with 
those rules. Buo otherwise cdttaiu conditions are prescribed by this 
section as to the length of notico which should be given and the time 
when it should be niado to opetato. In the case of leases for agricultural 
or manufacturing* purposes, to the former of which however this chapter 
is not applicable except in virtue of a special notification to that effect,® 
the tenancy is deemed to be from year to year ; and following decisions 
based on the English rule^ tiie section prescribes for them a six months’ 
notice terminating at the end of a year of the tenancy. With other 
leases, includiog leases of houses, the tenancy is deemed to be from 
month to mouth, and fifteen days’ notico is required terminating with 
the end of tho month.^ The section is clearly not oxhanstive. A lease 
of property for an annual rent, or for a purpose other than agricultural 
or manufacturing, is not covered^ by it. The High Court of Bengal 
recently dealing with such a case applied the English rule* of law.® 

No fixed rule has been adopted IJy the Courts in this country either 
Cases not unde^ length of notice which should bo given or 

the Act, tlie time when it should be made to operate. In 

1 Kally, Das v. Monmohini, I. L. R., 2t Cal., 446. 

2 See section 117 ; see Appa Raa v. Siibbanna, I. L. R., 13 Mad., p. 65. 

3 Nanabhai Ra.staTnji v. Pc.s(anji Jamsetji, 6 Bom. H. 0., (A. 0.), 31; Abdulla 
Rawutan v. gnbbavayyar, I. L. R., 2 M5,d.. 346, in which ('nsso it was also held that 
whore in an ejectment-saifc the objection of absenoo of notice to quit was first raised 
on second appeal, the plaintiff is entitled to an opportunity of meeting the 
objection and an is^ne on the point was directed to bo^tried. « 

4 See Khuda Bakshv. Slieo Din, I. T/. 12.. 8 All., 405. 

5 Kishori v, Nandknmar, I. L. R., 24 Cal., 720. 

45 . 
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some cases the English six months’ i-nle has been, Ji-dopted,^ but generally, 
it has been declared that a reasonable notice is all that is necessary,* 
In determining whether it is reasonable, regard must be had to the local 
CQstoms as to letting lands and reaping crops, for a notice is not reason- 
able which requires a tenant to vacate his holding at a time when he 
would have no reasonable chance of obtaining another before the 
beginning of the cultivation season.® But a eotice may be reasonable, 
though it is loss than a three moiiths* notice and is tiob made to expire 
with the year.* 5., 

A notice to quit, like any other legal declaration of intention, must 

. bo clear and unambiguous. Coming from the land- 

BequiBites of notice. , . . 

lord it must be so delinite, that the tenant can act 

upon it and be assured that tbo landlord will not after the day named 
treat him as tenant and require rent from him. It has been held that 
proceedings taken under the Code of Criminal Procedure (Act X of 
1882, section 530) could not be considered as a notice to quit for the pur- 
pose of maintaining a suit in ejectment.® A notice which binds the 
landlord to nothing is no notice. Thi\s if the landlord says “if you 
** are dissatisliod you can give up possession,*^ or “ unless you employ 
a larger number of workmen I shall dot, ermine your tenancy,** there is 
no notice ; and in the latter case there is only a threat. Whore the 
words used were “ if you do nob quit within a month from thier, J will 
“ sue you for rent at an enhanced rate,’* it was held that there was not 
a proper notice to quit.® However, if the notice is otherwise definite, it 
is not vitiated by the addition of an oiler of a new tenancy on liiglior 
terms. On the accepianee of the offer a new tenancy commences from 
the date named in the notice.^ 

The actual day on Avhicli the premises should be surrendered need 
not be specified. But the notice must designate the proper time. Where 

1 See oaseB last cited, and Narayan v. Kashi, I. L. B., 6 Bom., 67 ; Fanduraug v. 
Tedneahwftr, ib„ 70. 

2 Prosuiino Cooinareo v. Sheikh Hutton, I. L. E., 3 Oal., 686; Earn Eotton 
V. Netro Kally, ]. L. E., 4 Cnl , 330. 

3 Jnbraj Eoy v. T\la(*kc’Tizic, f> Cal. L. Rop., 231 ; Lakshmi v. Chendri, I. L. E., 
8 Mad., 72; .lagnfc Ohinulev v. Hup Ohaiid, T. 1j. E., 9 Cal., 48; Eadha Gobiiid v. 
Eakhal, T. L. E., 12 Cal., 82 ; Bidliuiiiukhi v. Kefyiitiillah, iZ)., p. 93. 

4 Tcj Protap v. Champa Kaleo, I. L. R.,« 13 Cal., 9G j Kali Kishen y. Golam Ali, 
I. L. E., 13 Cal., 3. 

5 Bant Eotton v. Netro Kally, I. Hlj. E., 4 Cal., 339. 

6 Bradley v. Atk?nson, Er, 7 All.. 508, 899. .• 

7 Abeam v. Bellman, 4 Ex. 1>., 201'; Mohainaya v, Nilmadbab, I. L. E., 11 dal., 
633 ; WoodfaU’s Landlord. apAi Tenant, 12th ed., p. 318* 
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tlie tenancy began on, the first of the inoutli, and on December 11th 
notice was given to quit within a month, the notice was Iield to be bad.^ 
According to the English cases the notice must extend to the whole 
premises demised and not to a part only, or it will bo invalid.* And the 
same rule, it is submitted, must obtain Jiero ; for it cannot bo held that 
the extent of a tenant’s holding may be reduced at the mere will of the 
landlord. ^ « 

There is no*,prov!sion for the qpse where it is unknown at what 
time in the year the tenancy actually oommenced. Tn England tho 
safest course* in such a case is said to be, to give notice to quit “ on a 
“ specified quarter-day ” or “ at the expiration of the current year of 
“ your tenancy which shall expire next after the end of one half-year 
“ from the service of this notice ” and then to bring an action of eject- 
ment at some j^ime after the third quarter-day succeeding tliat men- 
tioned in the notice.® It is supposed that rent is payable on tho usual 
quarter-days. Moreover when it is known that the. tenant entered in 
the middle of a quarter, but he has paid his rent from quarter to 
quarter, the rule is that he shall be deemed to have entered, not on the 
day when he actually entered, but on tho ensuing quarter-day, and that 
notice should be given accordingly. Apart from the Act, it would seem 
that a monthly , tenancy would be inferred from tho fact of a montldy 
ren^ being paid, as is usual in tlie case of houses, and that a month’s 
notice would have been sufficient.* Whether or not the shorter notice 
now required would have sufficed, does not appear to have been decided. 
It was also held that where thoro was nothing to show on what tonui-e 
a tenant held from his landlord, he should be presumed to bo a yearly 
tenant and his tenancy should bo determinable accordingly.^ 

Note 2. Tlie notice must bo given by tho party or his authorised 
agent. ® Subsequent ratification will not make a notice given without prior 
authority operative.^ One of several joint-tenants may however give 
notice on behalf of all, or he may^ive notice in respect of his own share.® 
According to English law a lessee l^olding under two joint-tenants may be 

1 Bradley v. Atkinson, 1. L. B,, 7 All., 598, 599 ; WoodfalVs Landlord and 
Tenant, 12th od., p. 319. 

2 Doe d. Bodd v. Archer, 14 East, 245 ; WoodfalTs Landlord and Tenant, X2th 
ed., p. 310. 

3 Woodfairs Landlord and Tenant, 12tli ed., p. 322. 

4 Nocoordass v, Jewroj, 12 Beii}'. L. B., 263. 

5 Endar Lala v. Lalla IJari, 7 Bom. JI. C., (A. C.}, 111. 

6 Bhojabhan v. Havcin Samuel, I. L. R., 22 Bom., 765. 

7 Contract Act, section 20(). 

8 Doe V. C&aplin, 3 Tanui., 1 10 ; DwarkafNntl! v. KaliJDhnnder, I. L.E., IS Oal.,- 
76 i Woodfairs Landlord and Tenant, lilh ed., p. 316. 
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compelled to quit tKe promises on notice given Ii3j.one of tliem, unless he 
chooses to come to an arrangement with the other joint- tenant as to his 
share. It is not necessary tliat the two should join in giving notice or 
that one shouki adopt the act of the other. Following this rule, Jardine, 
J., ruled in a case, arising in ilombay with regard to promises demised 
to the defendant by a Hindu and a Parsi, that the Muhammadan assignee 
of the Parsi’s interest was competent by liiitqself to give the notice to 
quit provided for in the lease, and^to sue in ejectment without joining 
tho other tenant-in-common. Had the parties been Hindus, he would 
apparently have ruled otherwise.^ So in a case, where one of two 
co-sharers gave notice claiming enhanced rent, the notice was held to 
be insufficient, the Court observing that “ if any one of several tonants- 
“ in-oommon, joint- tenants or coparceners, who is not acting by consent 
“ of the other as manager of an estate, is to be at liberty to enchance rent 
“ or eject tenants at liis own peculiar pleasure, there mWifestly would 
“be no safety for temauts.”** In another Bombay case where too tho 
plaintiff, suing in ejectment, did not make his coparcener a party to the 
suit, it was held that the tenant could not be ejected at the suit of one 
coparcener and against the will of the other.® And the law has been staled 
in the same way by the High Court of Bengal.* In a case where a breach 
of covenant had been committed entitling the lessors to re-enter as upon 
a forfeiture, it was held that one of the joint-lessors could hot ini^ist on 
the forfeiture without tho consent of the others,® On the other hand it 


;waB held by a Full Bench that a suit for arrears of rent at an enhanced 
Irate brought by all the shareholders would lie, though notice under 
< Bengal Act VIII of 1859 had been given at the instance of some of the 
persons entitled only.® Further it has been ruled by the same Court that, 
after notice has duly been given by several co-sharers and a suit for the 
recovery of the land has been iustituted by them, the suit should not 
. be dismissed because one of them withdraws from it. The remaining 
plaintiffs are still entitled to a decree fqr their share.® 

The notice is to be given to the immediate tenant or his assignee, 
and should not be served on an under-tenant.® Tlierefore where the 


1 Ebrahim v. Cursetji, 1. L. B., 11 Born., 644, ciiiug Doe v. Smnmersett, 
1 B. & Ad., 185. 

2 Balaji v. Gopal, I.’ L. B., 3 Bom., 23. 

8 Erisbnarav v. Govind, 12 Bom. H. G., 85. 

1 Badha frosbad v. Esnf, I. L. B*, 7 Cal., 41 4r. 

5 Beasut v. Chorwar, 1. h. B., 7 Cal., 476. < 

6 Ohuni Singh v. Hera Malito,. I. li. B., 7 Cal., 033, followed in Bidhu BhuBhun 

V, Bomaroddi', I. L. 11., 0 C;il., 8G4. ^ 

7 Dwarkanath v. Kali Ohuncler, I. L. B., 13 Cal., 76. 

6 Bleasaut v. Boilbou, 14 East, 234. 
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notice to quit was seryejl on the mortgagee by sub-demise of the pre- 
mises, it was held to be invalid and the action for ejectment brought by 
the reversioner was dismissed. It would have been otherwise if the 
mortgage had been by way of assignment,^ for between the lessor and 
the lessee's assignee there is privity o:^ estate. On the other hand a 
notice duly served on the lessee is binding on his sub-tenants since 
between them and the lessor there is no legal relation.* 

If personal service of the notice is not efEeoted, it must be served 

- . . *on one of the family of the person to be served, 

Service of notice, ^ . 

• or on a servant at his residence, or, if that is 

impracticable, affixed to a conspicuous part of the property. It could 
hardly- be contended that service on a third person being his agent to 
accept service, though not a servant or a member of his family, would 
be bad ;*• or that proof of having posted a letter containing a notice 
would be insuMcient in view of the general presumption in favour of 
the delivery of letters properly addressed and posted.* It was recently 
held in Calcutta, without reference to this Act, that the service of notice 
to quit was sufficiently proved by evidence of the posting of the letter con- 
taining it and production of the letter with an endorsement on the cover 
purporting to be by an officer of the Post Office, to the effect that the 
addressee refused to accept the letter.^ It is clear that the publication 
of a notice in a newspaper, though it might be probable that tlie tenant 
had*seen it, would not be sufficient to determine the tenancy.® Delivery 
to a servant at the tenant's residence, or, if delivery to any authorised 
agent is sufficient, delivery to such agent would not bo alfeoted by the 
fact that such servant or agent failed in his duty to his employer with 
the consequence that the latter never received the notice at all. The 
party desiring to determine the tenancy, having done what he is bound 
to do, cannot be deprived of the benefit of his act, by the act or omission 
of a stranger.^ It is to be observed that the delivery or tender to a 
member of the family or servant^ is not to be on the demised premises, 
bu t at the residence of the person to be bound. • In England it seems to 
have been held that sci vice on a mefn’s wife off the demised premises, at 
a place not proved to be his residence* is insufficient.® 


1 Hogg V. Brooks, 15 Q. B. D., 266. 

2 Timmappa v. Hama Yenkamma, I. L. E., 21 Bom., 311. 

3 Such service is good in England ; Doe d. Prior v. Ongley, 10 G. B., 25* 

4 FapilLon v. Brunton, 6 H. & N.,a518 ; see Evidence Act, section 316. 

6 Jogendro v, Dvvarka Nath, 1. L. B., 15 Cal., 861. 

6 Ghandmal v. Bachraj, I. L. E., 7 Bomji 4^4.' 

7 Taiiham v., Nicholson, L. E., 5 H. L., 561. * ^ 

6 Hoe V. Street, 2 A. & E., 329 ; WoodfaiPs Landlord and Tenant, 12th ed., p. 327. 
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See furtlier as to notice and its effect seotiQ^n^lll and note 6 tliereto; 
and as to Waiver of notice to quit section 113. 

107 . A lease of immoveable property from year to 
year, or any term exceeding one year. 

Leases how made. . i j i .3 

or reserving a yearly rent, can be made 
only by a registered instrument. » 

All other leases of imnfoveable property may be made 
either by an instrument ‘or by oral agreement. „ 


« Commentary- 

effect of this section is to make writing and registration neces- 
^ry in the case of every lease, excepting only tiiose which are made for 
a term of one year or less, and those which are under seotion 106 deemed 
to be leases from month to month. And the same formalities would 


appear to bo necessary for the valid assignment of a Icase.^ In other 
words, in the cases where registration is compnlsor}" under the E»egistra- 
tiou Act of 1877, to which this section “is to be read as supplemental,® 
the present Act expressly requires a ‘ registered instrument,^ in other 
cases it requires no instrument at all.^ A lease for one year only 
although it creates an interest in land exceeding Iws. 100 in value 
docs not need registration.® A lease is hold to be for a terilt not 
exceeding one year, when the tenant contracts for one year and cove- 
nants to renew at the option of the landlord,* or when after con- 
tracting for one year, he covenants ‘ I shall continue to pay the annual 
‘rent every year, and if I should fail to pny the rent any year 
‘ the owner of the house shall be at liberty to recover the rent through 
‘the Court.** In such cases as these the lessee is on the expiration 
of the year a mere tenant-at-will, and the covenant for the extended 
period of tenancy at the option of ope party is not such an accepted 


1 Gaya Prasad v. Baij Nath, I. L. B./14 All., 176. 

2 Seo section 3 of the Amendment Act, ante p. 25. By Act XIII of 1889, 

section 32, this section is extended to every cantonment in British India. The language 
of section 17 (d) of the Registration Act III of 1877, is identical with that of this 
section, but ‘ lease * for the purpose of that Act “ includes a counterpart, kabuliyat, 
an uiulortaking to onltivate or occupy, and an agreement to lease.” As to the 
moaning of “lease” in the Stamp Act, 1879, see In re Hormasji Irani, I. L. B., 18 
Bom., 87. ^ * 

3 Seotharoma v. Bay anna, I.‘L.*Rf, 17 Mad., 276. 

4 Apn Bndgavda Narhari, I. ^«. 8-., 3 Bom., 21. 

‘ ‘ 6 Khayali v. Husain Bakhsh, I. L.«R., 8 All., 198; Boyd o. Kreig, I. L» B., 
17 Cal., 548 ; see Hand v. HalU 2 Ex. D., 366. 
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‘undertaking’ or oontj'ivst as is required in the definition of a lease in 
section 3 of the Registration Act of 1871. Similarly although a yearly 
rent is payable, a lease does not require registration when the tenant 
oiily^ holds, BO long as the landlord will keep him in possession,^ or may 
be required to quit on fifteen days* notioe.* On the other hand, a zur-i- 
pesligi lease granted on the advance of a loan, to remain in force for 
one year but to contini*o in foi’ce if the loan were not then repaid, has 
been held to be d^leasc for a term eir^teeding one year, and thnefore to 
require registration.® Section 17 of the^ Registration Act contains a 
proviso empowering the Local Governments to exempt from its operation 
any leases ‘the terms granted by which do not exceed five years, R,nd tho 
‘annual rents reserved by which do not exceed fifty rupees.’^ Tho 
proviso, it h^s been held, is rendered ineffective with regard to leases 
required by thj present section to be registered.* 

It is clear that a mere memorandum of the rates of rent settled 
between a zemindar and his ryots, to which their signature is taken,® or 
an entry in a zemindar’s book signed by the ryot stating the extent of his 
holding and the amount of I'CAt,^ is not a lease requiring registration. 
Such an entry, although neither stamped nor registered, may be used 
against the tenant as evidenoo of an admission. A document providing 
for payments the tenant, in addition to those already provided for in 
a rfiglstei-ed document executed by the landlord, is not a lease or an 
agreement to lease,* Nor is a document by which the lessor agrees to 
reduce the rent payable under an existing lease.® An agreement for a 
lease is treated as a lease under the Registration Act. It makes no 
difference that the agreement contains a proviso that a formal agreement 
should be drawn up and registered at the lessee’s expense, at any late 
if the agreement is otherwise in such terms as to indicate an intention 


1 Jagjivamlaa v. Narayan, T. L. R,, 8 Bom., 403 ; Riitnasabhapathi v. Vonkata- 
ohalam, I.L. R., 14 Mad., 271 ; Jivraj Atmaram, 1. L. K., 14 Bom., 310 ; sue Morfcou 

Woods, L. R., 3 Q. B., 658. ^ 

2 Kliuda Baksh v. Shoo Din, T. b. R., 8 All., 405. 

3 Bhobani v> Shibnatli, I. L. R., 13 Cal,, 113. 

4 This power has been exercised by the Grovernmenfc of Madras ; seo Vrnkaiacbel- 
1am V, Audiau, I. L. R., 3 Mad., 358; and boe Viraunnal v. ilabLuri, 1. L. 11., 4 Aiad., 

381. 

6 Vairananda v. Miyakan, T. L, B., 21 Mad., 109. 

6 Go^igapcrsad v. Gognn Singh/I. L. R., 3 Cal., 322; Lnohnii&.snr v. MnsBamat 
D^bo, I. L. R., 7 Cal., 708. 

7 Narain v. Ramkrisbna, I. L. R., 5 Call!, :{64. 

8 Kedarnath v., Surendro I. L. R., 9 Cal., •365. * 

9 Satyesb v, Dbunpul, I. L. R., 24 Cdl., 20, 
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to create a present demise.* To constitute an agreement there must of 
course be acceptance as well as proposal, and thus a dcul darkhast which 
is a mere proposal for a lease is not a lease within the meaning of the 
Registration Act. It may become a lease if the word ‘ granted ’ is written 
upon it and signed by the landlord.® 

' If the existence of a tenancy is proved or is inferred, as it may he, 
from payment of rent, and there is either no inrtrument of lease or the 
instrument is inadmissible for ws^nt of registration, rihe terms of the 
tenancy must ho ascertained from other evidence. The tenant cannot 
be treated as a trespasser and ejected without notice.® On the other 
hand the tenant cannot, because the lease is unregistered, object to the 
admission of other evidence of the terms on which he holds, and thus 
deprive the landlord of any right to eject which he may have.* And a 
person holding under an unregistered lease may of course be liable for 
rents admitted by him to be due and payable, or for use and occupation.^ 
An instance in which one in occupation was held chargeable on that 
account is furnished by a recent case, when a decree for a certain sum by 
way of occupation rent was passed against the pnrchd.ser of a leasehold 
interest from tho official liquidator of a company, no assignment in 
writing having taken place, • 


108 . In the absence of a contract or local u/?ago 
to the contrary, tho lessor and the lessee 

Bights and liabiH- ^ . 

Jies o£ lessor and ot immoveable property, as agnuist one 
another, respectively, possess the rights 
and are subject to the liabilities mentioned in the rules 
next following, or such of them as are applicable to the 
property leased : — 

A. — Bights and lAahilities of the Lessor. 


(a) The lessor is bound to disclose to the lessee any ma- 
terial defect in the pj’operty, with reference to its intended 
use, of which the former is and the latter is not aware, 
and which the latter could not with oi’dinary care discover: 


1 Purmanan Das <v, Dharsey, I. L. E., 10 Bom., 101. 

2 Syed Sufdar v. Amzad, I. L. R., 7 Gal., 7Q3 j Lall Jha v. Negroo, i6., 717* 

3 Sonet Kooor v» Hiramut, I. L. R., 1 Cal., 301. ‘ 

4 Venkatagiri v. Raghava, I. L. .R.^ 9 .Mad., 142; but see Nangali Raman, 
I. L. R., 7 Mad., 226 ; Sonui v. Rangammal, 7 Mad. H. 0., 13. 

5 Nangali v, Raman; supra; Lalun v, Sona Monee, 22 W. R., 334. 

3 Gaya Prasad v. Baij Nath, I. L* R., 14 All., 176. 
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(b) the leesorjg bound on the lessee’s request to put [2] 
him in possession of! the property : 

(c) the lessor shall be deemed to contract with the [3] 
lessee that, if the latter pays the^rent reserved by the lease 
and performs the contracts binding on the lessee, he may 
hold the property during the time limited by the lease 
without interrtipjiion. 

The benefit of such contract ’shall be annexed to and 
go with the lessee’s interest as such, and may be enforced 
by every person in whom that interest is for the whole or 
any part thereof from time to time vested. 

B.— Bights and Liabilitws of the Lessee. 

(d) If during the continuance of the lease any accession [■.(,] 
is made to the property, such accession (subject to the law 
relat ing to alluvion for the time being in force) shall be 
deemed to bo comprised in the lease : 

(e) if by lire, tempest or flood, or violence of an army or [ 5 ] 
of a.nSob, or other irresistible force, any material part of 
the property be wholly destroyed or rendered substantially 
and permanently unfit for the purposes for which it was 
let, the lease shall, at the option of the lessee, be void ; 

Provided that, if the injury be occasioned by the 
wrongful act or default of the lessee, he shall not be entitled 
to avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a, reasonable [6] 
time after notice, any repairs which he is bound to make to 
the property, the lessee may make the same himself, and 
deduct the expense of such repairs with interest from the 
rent, or otherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which [7] 
he is bound to make, and which, ii not made by him, is re- 
covcrablo.from the lessee or against the property, the lessee 
may make such pay ment himself, an,d deduct jt v»d1h interest 
from the rent, or otherwise recover it from the lessor : 

<16 
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jjg] (h) the lessee may remove, at any time during the 
continuance of the lease, all things which he has attached 
to the earth, provided he leaves the property in the state 
in which he received it : • 

n 

[9] > (t) when a lease of uncertain duration determines by 
any means except the fault of the lessee, he or his legal 
representative is entitled to all the crops pl^nAed or sown by 
the lessee and growing <apon the property when the lease 
determines, and to free ingress and egress to gather and 
carry them : 

[10] (i) the lessee may transfer absolutely or byway of 
mortgage or sub-lease the whole or any part of his interest 
in the property, and any transferee of such interest or part 
may aga ni transfer it. The lessee shall not, by reason only 
of such transfer, cease to be subject to any ,of the liabilities 
attaching to the lease : 

nothing in this clause shall be deemed to authorize 
a tenant having an untransferable right of occupancy, the 
farmer of an estate in respect of which default has' Veen 
made in paying revenue, or tho lessee of an estate under the 
management of a Court of Wards, to assign his interest as 
such tenant, farmer or lessee : 

[11] (i!’) lessee is bound to disclose to the lessor any 

fact as to the nature or extent of the interest which the 
lessee is about to take, of which the lessee is, and the lessor 
is not, aware, and which materially increases the value of 
such interest : , 

[12] (0 lessee is bound to pay or tender, at the proper 
time and place, the premium or rent to the lessor or his. 
agent in this behalf : 

[] 3] (■”*) lessee is bound to keep, and on the termination 

of the lease to restore, the property in as good condition as 
it was in at the time when^he was put in possession, subject 
only to the cbp.nges- caused by reasonable wear and tear 
or irresistible force, and to allow the lessor and his agents. 
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at all reasonable ti^s during the term, to cuter upon the 
property and inspect the condition thereof and give or leave 
notice of any defect in such condition; and, when such 
defect has been caused by any act or default on the part of 
the lessee, his servants or agents, he is bound to make it 
good within three nyonths after such notice has been given 
or left : \ ^ , 

(ft) if the lessee becomes a^are of any proceeding [14] 
to recover the property or any part thereof, or of any 
encroachment made upon, or any interference with, the 
lessor’s rights concerning such property, he is bound to 
give, with reasonable diligence, notice thereof to the lessor : 

*(o) the lessee may use the property and its products 
(if any) as a person of ordinary prudence would use them 
if they were his,o vn ; but he must not use, or permit another 
to use, the property for a purpose other than that for which 
it was leased, or fell timber, pull down or damage build- 
ings, work niines or quarries not open when the lease was 
granted, or commit any other act which is destructive or 
permanently injurious thereto : 

(p) he must not, without the lessor’s consent, erect on [16] 
the property any permanent structure, except for agricul- 
tural purposes : 

{q) on the determination of the lease, the lessee is bound [17] 
to put the lessor into possession of the property. 

Oommentary. , 

With reference to the covenants set out in tliiB section, it must he 
remembered that in accordance with the maxim “ expressum facit cessare 
taciturn^** an express covenant, however restricted, will prevent, any more 
general covenant on the same subject from being implied by law.^ 

Note 1* (tt) The obligation here imposed on the lessor may be 
lessor's ^uty (a) to compared with that imposed on the bailor “to dis- 
disclose certain de- “close to the bailee faults in the goods bailed of 
“which the bailcA* is aware and which materially 

1 Woodfall’s Landlord and Tenant, cd.^ pp. 158, 64(4. 
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“interfere with the use of them,”^ or with th^ warranty on the seller’s 
part that goods ordered and supplied for a specified purpose are fit for 
tliat purpose.^ On the principle o£ this latter provision it has been held 
in England that, on a furnished house being let, there is a condition 
that it is fit for occupation i\i the time when the tenancy begins.® 
Where therefore the tenant on entering the house discovered that 
it was unfit for occupation owing to defectij^e drainage, and accord- 
ingly refused to enter, it was held that he was entitled to rescind his 

" f '* 

contract and was not liable for rent. But the English Courts decline 
to extend this principle to ordinary leases of lauds, houses or ware- 
houses and generally the rule is that a landlord is entitled to assume 
that the tenant will examine the premises for himself and he is not 
bound to tell him that they are in a ruinouws state. Where therefore it 
was alleged in the declaration that the defendant let a house to the 
plaintiff, knowing it was in a ruinous state and knowing that this was 
unknown to the plaintiff, and that the j)laintiff being still in ignorance 
took possession, and that afterwards the house fell down, the declaration 
was held bad on demurrer, it not being averred that there was misrepre- 
sentation or that the plaintiff was precluded from ascertaining the state 
of the house.® In Bengal however a tenant was held to be entitled to 
damages for the destruction of his furniture by a fire^ arising from the 
chimney of a thatched bungalow demised to him being in an pneom- 
plotod condition, it being said that the landlord should have disclosed 
the state of the chimney to him.® 

Defect of title can hardly be deemed to come within this clause 
and there is no other provision for a covenant for title by the lessor. 
Under the Specific Belief Act (section 18), however, a contract for 
Jotting is declared not to be enforceable in favour of a lessor who, know- 
ing himself to have no title to the property, has contracted to let the 
same, or of one who though he entered into the contract believing 
that he had a< good title, cannot at the time fixed for completion give 
the lessee a title free from reasonable doubt. In the former case, 
that of the lessor knowing ho had no title, the lessee would according 
to the English cases be entitled to have the lease set aside and would, 
at least if he had not taken possession, have a good defence to an action 

1 Oontraot Aot, seotion 60. 

2 Contract Aot, section 114. * 

8 Wilson V. Finch-Hatton, 2 Hr. ,D., 836; Smith v, Marrable, 11 & W., 

4 Manchester Bonded Warehoi^se Co. v. Carr, 5 C. P. D., 507.^ 

6 Keates Gadogan, 26 L. J., G. 76. 

6 Badha v. O’Flaherty, 3 Beng. L. B., (A. 0.), 277. 
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for rent and on the ^mc principle a similar concealment on the part 
of ilie vendor is ti’eatcd as frandalent in section .55. There seems to 
be no reason why this principle should not be extended to the case of 
lessor and lessee. It may bo doubled whether the same relief would 
according to English law bo open to tlip lessee after taking possession. 
Pj obably an action for damages on the implied covenant and, if the 
title to part only of th^ premises were defective, an apportionment of 
the rent would be the only appropriate relief.® In the other case, t’w., 
whore the lessor befieves that he has a good title and the mistake is only 
discovered atter the lease is executed, the principle of the cases above 
cited is clearly inapplicable. An action for damages on the covenant 
for quiet enjoyment, or on the covenant for title, if there is one, will be 
the only remedy. 

Note 2. (5) It is clear that a suit for rent is not maintainable 
when the lessee has not obtained possession of the 
sion\- posses- property leased to him.® And it has been held that 

when tho demisor of land under a Icanam document 
is unable to put the demiseo in possession, tho hitter may throw up tho 
agreement and recover the sum advanced as JcaJiamA If the lessee fiiuls 
that another tenant is in pos!,sossion, ho is not bound to eject him, but 
may sue tho lessor for damages,^ Where a lessee, nob having been put 
ill ppjiscssion, sued on a covenant by the lessor that in case of possession 
not being given he would make good everything in the shape of loss” 
to which the lessee might bo put in consequence, and measured his 
damages by the expenses he had had to incur in tho suit for possession, 
and also I he whole of the profits he expected to derive from the lease, it 
was held that he was only entitled to nominal damages.® The fact that 
the land is in the possession of persons holding adversely to the lessor 
does not invalidate the title of tho lessee, or prevent him from suing in 
ejectment, unless it appears that the transaction is not only speculative 
but contrary to public policy ^ • 

— — — — — — ... - ■> 

1 Mostyu V. West Mostyu Coal Co., 1 0. F. D., 146 ; Edwards v, M'lioay, 2 Sw., 
287. 

2 Mostyn v. West Mostyn Coal Co., 1 0. P. D., p. 152. 

8 Bnllen v. Lalit Jha, 3 Beng. L. Appz., 119. 

4 Vayalil v. V^alia, 2 Mad. H. 0., 816. 

6 Woodfall’s Landlord and Tenant, 12th ed., p. 644$ and see note to section 
65 (1) (f)yante p. 155. • 

6 Mahomed Isa Khan v. Kisho Lai, 6 Beng. L. R., Appx., 44. 

7 Prankrishna v. Biswambhar, 2 Beng. R,, *(A. 0.), 207 ; s.c., 11 W. R., 81 ; 
Lokenafch v. Jiigobundhoo, I. L. R,, 1 Cal., 297; see Kiilidas v. Kanhaya Lai, I. li. R., 
11 Gal , 121; s.c'.,*L. 11., 11 I. A., 218$ Av^ayya v. Hanumantrayudoo, I. L. 

Mad., 269, and ante p. 30. 
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NotO 3* (c) By this danse the lessee enjoys the security of what 

in England is known as a covenant for quiet enjoy- 

(c) to secure jsows- ment in an unqualified form. The qualified covenant 
stow. 

for quiet enjoyment in an English lease protects the 
lessee against interruption by tlj^e lessor, his heirs and assigns ‘ or^any 
‘ other person claiming by or under him, them or any of them ; ’ whereas 
in an unqualified covenant there are substituted for these words the 
following ‘ or by any other person or persons Wthomsoever.*' A 
covenant of this latter kind would cover the case oi the superior land- 
lord exercising his right of re-entry on breach of a covenant by his 
lessee; but such an interruption would not constitute a breach of the 
qualified covenant, for the superior landlord cannot he said to claim by 
or under his own lessee.^ The general words used in the unqualified 
covenant do not however include persons having no lawful title or right 
of entry.” Against them the lessee has his proper reme&y and does not 
require a covenant. Apart from the Act and in the absence of any 
express agreement, it has been held that, while the tenant cannot be 
compelled to pay rent in respect of land from which he has been evicted 
by one against whose acts the landlord could but for his remissness have 
protected him,* the landlord is under no obligation to indemnify his 
tenant against the wrongful acts of third parties.® 

It may be a question whether the reference to payment of rept and 
performance of covenants is intended to import a condition precedent. 
It has been held that the corresponding words in a lease, when followed 
by the words “ he or they paying the rent thereby reserved and per- 
“ forming the covenants ” have not that effect ; but it seems to have been 
intimated that it would be otherwise if these words were inserted by 
way of proviso.* The relation of the various covenants in a lease to 


1 The covenant usually runs thus ; — 

** And the lessor doth hereby for hisnself, covenant with the lessee, &o.,that 
“ he and they paying the rent hereby reserved and performing the covenants herein- 
“ before on his and their part routaiiicd, sfcall and may peaceably possess and enjoy 
“ the demised premises for the term hereby granted without any interruption or 
“ disturbance from or by the said lessor, etc., or any other person or persona claiming 
** htjj from or under him, them or any of them,** 

2 Kelly v» Sogers, (1892) 1 Q. B., 910. 

3 IVoodf all’s Landlord and Tenant, 14th ed., pp. 646, 651; Vithilinga v. Yithi- 
linga, I. L. R., 15 Mad., p. 121. 

4 Wajed Ali v. Ohundrabutty, 22 W. B., b42. , 

5 Sassam v. Pouzelle, 23 W, R., 121. 

6 Bdgo V. Boileau, 16 Q. B. T).,*^ 1 jl 7 j Dawson v. Dyer, 5 B. & Ad., 684; Wood- 
fall’s Landlord and Teaant, 14^ ed.; p. 647 ; see Venkateshwara v. Kesava, It Lt S., 
2 Mad., 187. 
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each other was discusge^ by Kny, J., in a case where the lease tinder 
discussion contained a covenant by the lessee to pay a certain rent and 
a restricted covenant by the lessor for quiet enjoyment, and proceeded 
The said lessees . . .shall bo entitled, on giving six months' notice 

before the expiration of the said term .» • . to have a further lease of 
the said premises for a further term of 21 years . . . upon the 

“lessees paying the rent^nd performing and observing the covenant of 
“ this present leaae." One of the covenants on the lessee’s part was to 
paint the inside and'outside of the premises at certain fixed periods. It 
was held after an elaborate review of tbe authorities that the performance 
of the covenants was a condition precedent to the lessee’s privilege of 
having* a renewed lease, and that therefore the lessee, who had not 
completed the painting either when the six months’ notice was given, or 
when it expired, was not entitled to a renewal of his lease. ^ The judg- 
ment in this case proceeded to some extent on the consideration that 
‘‘ the landlord must have intended by a covenant worded like this to say, 

* 1 shall have the term in which to see whether you are such a tenant 
“ ‘ as I shall think ft right and ^expedient to grant a new lease to, and 
“ ‘ tlio test I propose in words is this, whether when you come for your 
“ ‘ new lease . . . you have paid your rent and performed your 

“ * covenants.’ ^ On the other hand, in a case before the High Coart of 
Madras, where it appeared that a landlord had covenanted to give his 
lessee the option of purchasing the property at a certain date for a fixed 
sum, it was held that the fact of the lessee failing meanwhile to perform 
his covenant to pay rent did not preclude him from insisting on the 
“ lessor’s covenant, for it was said there is no natural connection between 
“ the lease and the right to purchase.”* 

A breach of the covenant for quiet enjoyment may consist in an 
interference with the title or with the enjoyment of 
lessee. Merely calling on a sub-tenant nofc to 
pay his rent to the lessee does not amount to such 
interference, ♦ and a mere temporary^ trespass by* the lessor is not neces- 
sarily a breach of the covenant. ^ But whore the defendant, the lessor, , 
in consequence of the rent being in arrears, served notices on the sub - 1 
tenants, requiring them to pay rent to him and not to the lessee, and-^ 

1 Bastin v, Bidwell, 18 Oh. D., 288, following Grey v. Friar, 4 H. L< G., 565; 
Finch V. Underwood, 2 Gh. D., 810. 

2 18 Ck. U., p. 250. 

3 Ghidambra v. Manikka, 1 Mad. H. G., 63; •and see Sanderson e. Mayor of 

Berwick, 13 Q. B. D., p. 551. * 

4 Whichcofc e.*Nine, oifcod in Edge e. Boileau, 16 Q. B. D./117* 

5 Newby v. Sharpe, 8 Gb. D., 39* 
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refused to withdraw the notice on the request of the lessee, and one of 
the sub-tenants actually paid rent to him, it was held that there was 
. evidence of a breach of the covenant, and that an action was maintain- 
able.^ It is a question of fact whether there has been a substantial 
interference with the lessee’s qnjoyment. It is not necessary to jj^rove 
actual expulsion from the land.® In Dennett v. Atherton^ it was held 
that the covenant for quiet enjoyment does nof guarantee to the tenant 
that he may lawfully use the land for any purpose. .The case is put of 
an owner having worked out mines and then demising the land to a 
lessee who builds a house on it, and it is observed that 'it would be a 
novelty to read the covenant as a warranty that the land was capable of 
being used for any purpose. In Sanderson v. Mayor of Berwick^ the plain- 
tiff and one Cairns held adjoining farms as tenants of the defendant. 
Cairns under the lease had a right to use the drains running through the 
plaintiff’s lands for the purpose of carrying away the water from his 
land. These drains were defectively constructed and the consequence 
was that, although Cairns* use of the drains was pi’oper, damage resulted 
to one of the plaintiff’s fields from an ^escape of the water. This was 
held to be a substantial interruption of the plaintiff’s enjoyment, and, 

as it was due to the act of Cairns who claimed under the defendant, the 

« 

latter was liable under the usual covenant. On the^ other hand, the 
defendant was hold not to be liable for damage occasioned to another 
field by a user of the drainage system on the part of Cairns which was 
excessive and unjustifiable, Tho conclusion would, it is apprehended, 
have boon tho sarao under the Act. Altliongh the interruption of the 
lessee’s enjoyment may be substantial and may be traced to an act which 
is in itself lawful and proper, still if tho consequence of the act is exti’a- 
ordinary and unforeseen tho lessor is not liable on his covenant. The 
covenant must be construed so as to give effect to what may reasonably 
be supposed to be intended by the lessor and lessee, and must not bo 
read as a warj’anty securing tho lessee against every possible conse- 
quence of acts lawfully done by tho^lcssor or other persons. The plain- 
tiffs and a certain company held two adjoining mines under leases 
granted by the defendant. Tho company, while properly working their 
mine, tapped what was called a feeder, the effect of which was to release 


1 Edge V, Boilcau, IG Q. 13. D., 117 ; sco Yiihilinga v* Yithilinga, L L* B., 15 

Mad., p. 121. < 

2 Somasmidaram v. Fischer, L. R., 19 Mad., 60 j see Upton w, Townend, 17 
C. B., 30. 

. . 3 L. 11., 1 Q. B., .^10. 

4 13 Q. 13. 1)., 647 ; Wallis v. Hands, [1893] 2 Ch., 75. 
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a large quantity of nnjjcyground water, the existence of which had never 
been suspected, and ultimately to flood the plaintiff’s mine. It was held 
that tho company was not liable on the usual covenant for quiet enjoy- 
ment, because the inrush of water was not due to any direct inteiTup- 
tion*or to any act the consequence of which either was or ought to have 
been foreseen.^ 

On the question of (^images recoverable in such an action, it has been 
held that tho measure is the valu^ of tho unexpired residue of tho 
term and the amount of any damages recovered against the plaintiff 
by the ejector as mesne profits without interest.® And if the plaintiff 
has compromised the suit by paying money, he is entitled to recovoi* 
the money so paid and his costs, although he has given no notice of his 
intention to compromise to the lessor ; but it is of course open to tho 
latter when sued on the covenant for title to prove that the plaintiff 
might have made a better bargain.® 

Though by this clause, as by the English rule,^ the benefit of tho 
implied covenant for quiet enjoyment passes to tho assignee of the term, 
it does not necessarily continue^ during tho whole term, as it ceases with 
the estate of the lessor who may bo only a life- tenant. Thus if the lessee 
is evicted before tho expiratjpn of tho term by the remainderman, ho 
cannot bring an action on this covenant against the executor of the 
lesserf® According to the English cases the covenant does not extend 
beyond the interest of the lessor, and therefore where by mistake an 
under-lease was given for ten years and a half by a lessee whose term 
expired in eight years and a half find the nndor-lessee was evicted by the 
superior landlord on the expiration of the term, it was hold that the uuder- 
lessec could not recover on the covenant.® 

Note 4, (d) A similar provision is made in the Bengal Regulation 
XI of 1825 J The other existing law on tho subject 

Right of lessee to includes Act XVII of 1870 relating to Oudh, Act V 
enjoy accessions; • ” » 

of 1879 (Bombay), and AcUXIl of 1881 relating to 
the North-West Provinces.® • 

1 Harrison & Oo. v, Muncaster, (1893)^ Q. B., 680; seo also Jonkins v. Jackson, 

40 Ch. D., 71. 

2 Nagardas v. Ahmed Khan, T. L. K., 21 Bom., 175. 

3 Mayne on Damages, 4tli cd., p. 198. 

4 Vyvyan v. Arthur, 1 B* & 0»,*410; Campbell v, Lewis, 3 B. & Aid., 892; 
Woodfall’s Landlord and Tenant, 12Lh cd., p. 045. ^ 

5 Adams v. Gibney, 6 Bincr.. 650. • 

6 Baynes & Go. v» Lloyd & Sons, [1S953 1 Q. B.* 820. , 

7 See Bhagabat v. Durg Bijai. 8 Bong.* L. R. 73. 

8 Compare sections 63 and 70. 

47 • 
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Note 5. (e) Apart from this provision, it youldprobably’have been 

^ ,, - held in accordance with the English cases that the 

to avoid the lease ^ ^ ® 

when property de- lessee’s obligations under his lease would not be 
alloyed, affected by the accidental destruction of a material 

part of the aemised premises. ,Tbe tenant of a house would have been 
bound to pay the rent, notwithstanding the destruction of it by fire.^ 
Now it is open to the tenant of a coffee garc^en when the bushes are 
imilarly destroyed to li*eat the lease as void and thus absolve himself 
from all obligation under it.* With this provision may be compared 
the rule of the Civil Law according to which the tenant is telievod from 
his obligations when the subject-matter demised turns out to be non- 
existent, or to be, exhausted, or the working of it turns out to be htterly 
impracticable. There is in such a case a total failure of consideration.® 
Hero it is sufficient to prove a partial failure. ^ 

Ho provision is made in the Act regarding the tenant’s obligation to 
pay rent after he has been evicted from the demised premises. A tenant 
may be expelled from possession by Hhe Queen’s enemies, by the violence 
‘of an army or of a mob, or other irresistible force.’ Tn that case accord- 
ing to English law he would still remain liable for rent.* Again, the 
tenant may be evicted by title paramount, or by the act of the lessor 
himself. In the latter case the obligation to pay rent fs discharged, or 
rather suspended until restoration of possession is effected, althougl) the 
eviction extends to part only of the premises.® Eviction for the purpose 
of this rule means something more than a mere trespass. There must 
be an actual expulsion or a substantial interference with the tenant’s 
enjoyment.® In the case of eviction by title paramount extending to 
part of the demised land only, the tenant is entitled to a proportionate 
abatement of the rent, and this principle will be applied if owing to the 
lessor’s want of title to part the lessee fails to obtain possession of the 
entire property demised.^ 

Note 6« (/) The lessor is not necessarily bound to make any repairs 
to dedncl cost of whatever.* When he has expressly covenanted to 
repairs; do so and commits a breach of the covenant, the 

1 Venkatesvvara v. Kesava Siietti, I..L, E., 2 Mad., 187 j Woodfall’s Landlord and 
Tenant, 12tli ed., p. 379. 

2 Kunhayan v. Mayan, I. L. E., 17 Mad., 98. 

3 Gowan v. Christie, L. E., 2 Sc. App., 273, 282. 

4i Paradine v, Jane, 1 Aleyn, 26 ; Clifford v. Watts, L. E., 6 C. P., 586. 

o Lhnnpat Singh v. Mahomed Kazizn, I. *L. E., 24* Cal., 296 ; Gopanrnd v. Lalla 
Gohind, 12 W. E., 109. 

6 Upton V. Towiiond, 17 0. B., 30.« 

■ 7 Imauibandi v. Kamleswfi.ri, I* L. E.. 21 Cal., 1005 ; see Snjith v. Ealeigh, 14 
B, E.. 829. 

8 WoodfalPs Landlord and Tenant, 12th ed., p. 571. 
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lessee has no right to* (fait the tenancy ; but under this clause he may 
iiovA' remedy the breach himself after giving reasonable notice to the 
lessor, and recover the amount expended by him together with interest, 
either by deducting it from the rent or otherwise at his option. 

NotO 7« {g) In England it is similarly the law that a lessee, who 
has paid under actual or implied compulsion any 
to deduct taxeBf Bueff impost as the land-tax, &c., for which the lessor 

is liable, may ded^let the amount frdln the rent. There he has also a 
remedy by acjtion, and here he might recover the. amount under section 
GD of the Contract Act. If however he prefers to avail himself of this 
remedy he ought to pay the rent under protest.^ The clause would 
include a payment of ground-rent by the tenant in default of payment 
by his mesne landlord.® In a recent case before the High Court of 
Bengal, it was* held that a patnidar^ who had made certain payments 
on account of Government revenue due from his landlord who had made 


default, was entitled to recover from him the amount so paid.® 

Note 8, W The phrase ‘attached to the earth' has a very wide 
meaning given to it.^ Subject to the proviso the 
buildings '^ lessee may under this provision remove trees and 
shrubs, wVls, and buildings and things which he has 
himself planted or erected. All the distinctions made in English law 
between things which are and things which are not tenant's fixtures, 
things which he may or may not remove duiing his tenancy, are thus 
ignored. Previously to the passing of the Act it was held that the 
rule “ quicquid plantatur solo, solo cedit ” did not prevail universally in 
this country. The High Court of Bengal in a leading case held that 
according to the custom of the country buildings do not become the 
property of the owner of the soil merely because they are erected on it. 
The law was stated as follows: — We think it clear according to the 
“ usages and customs of the country buildings and other such improve- 
“ments do not by the mere accident of theiif attachment to the soil 
“ become the property of the owner of the soil, and we think it should 
“ be laid down as a general rule that if he who makes the iraprove- 
“ ments is not a mere trespasser, bulfis in possession under any hdhd fide 
“ title or claim of title, he is entitled either to remove the materials, 
“ restoring the land to the state in which it was before the improvement 
“ was made, or to obtain compensation for the value of the building if 


1 Woodfall’s Landlord and Ti^imiit, 12th ed., p. 535. 
2,16., p. 370. 

3 Smith V. Dinonath Mookorjee, !• L. B., 12 Cal., 213. 

4 See section 3. 
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“ it is allowed to remain for the benefit of the pwner of the soil, the 
“ option of taking to the building or allowing the removal of the material 
“ remaining with the owner of the land in those cases in which the build* 
“ ing is not taken down by the builder during the continuance of any 
“ estate he may possess.” The right of removal must be exercised during 
the continuance of the lease and therefore a tenant is not at liberty to 
re-enter on the land after its determination inor^or to remove trees which 
he has planted.* In the passage cited above from ^<;he judgment in 
Paramanich^s case the right of compensation is stated as an alternative 
right arising in case the buildings are not removed by the pdrson entitled 
to remove them. In the case of tenants at any rate the right of com- 
pensation is apparently excluded by the provision for removal. Ifi order 
to create such a right there must be circumstances to give rise to an 
estoppel as against the landlord-* A tenant cannot appeal to the provi- 
sions of section 61 of the Act, because he cannot affirm a belief that ho 
was absolutely entitled to the property. With regard to trees planted 
by himself the tenant has the same I’ight of removal under this clause as 
in regard to buildings. * 

Note 9. (i) This right is known in the English hooks as the right 

to emblements. It ari’ses where the tenancy, being 
totahe emolementsi ^ ^ t xi. x 

or an uncertain, duration, is deterniinea by tne act 

of God or of the law between the period of sowing and the severance of 

the crops. It might arise in a case where the lease determines under 

section 111, clause (6), (c) or (7i), hut not in a case falling under clause 

(a), (d) or ((/), It probably could not be claimed where there was a 

surrender of the tenancy under clause (<?) or (/). Nor can it be claimed 

by a mortgagor retaining possession after the time allowed for payment.* 

Nor can it be asserted against tbe purchaser in execution of a decree 

on a mortgage obtained by the mortgagee, who while in possession has 

raised crops on the land.* The right is^ confined in England to the case of 

% — — — — 

■ p.. 1 - ■■ ■ - -■ " — ■ ■■ ■ — ^ 

V In re Thakoor Ohunder Paramanioki Beng, L. Snp. Vol., 595; Madhoo 
Sooduu V. Juddoopntty, 9 W* Rt, 116 j Russiokloll v, Lokenath, I. I<- R.| 5 Cal., 6885 
Mohinec v. Dwarka Nath, I. L. B., 8 OaU, 582 ; Mahalatohmi v. Palani, 
6 Mad. H. 0., 245 j Narayan v. Bholagir, Bom. H. 0., (A. 0.), 80 j Premji Jivan v. 
Haji t-asanm, I. L. R., 20 Bom., 208, 

2 Ram Baian v. Salig Ram, I. L. R., 2 AU., 896 ; see Dimia Lai v. Gk>pi Natb, 
I. L. R., 22 Oal., 822. 

3 Shaik Hussain v, G-overdhandas, I. L. B., 20 Bom., 1; Jugmbhandas v. 
Pallonjee, I. L. 11., 22 Bora., 1 ; Naiwiijial v- Rameshar, I. L. R., 10 All., 328 j for 
English cases 011 estoppel seo nofe*?) to ^section 61. 

« 4 Land Mortgage Bank v, Vishnu, I. .L. R., 2 Bom., 670, ante p# 114, 

5 Rainalinga v. Saiuiappa, 1. L. R., 13 iMad., 15. 
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those crops which arc g-miually produced by the labour of the cultivator, 
and. therefore does not extend to fruit trees. ^ A question may arise 
here whether the outgoing tenant of a coffee garden is entitled to the 
growing crops ; such a claim does not seem to be excluded by the words 
of t&e section. • 

Not6 10. (j) In section 109 provision is made for the consequences 
of i9a assignment of tho reversion or the lessor’s 
^* *^^** ,“^tercBt; but except in respect of the implied cove- 
nant for quiet enjoywient, no similar provision is 
made for the case of an assignment of the term or the lessee’s intei est. 
This clause merely declares that the lessee m^ transfer his interest in 
whole or in part,^ and that he does not thereby evade his liabilities, it has 
been held thai<t this power of transfer is an ordinary incident of a tenancy.* 
According to English law the consequence of the transfer of the whole 
term, whether by way of sale or mortgage, is to bring the transl'erce into 
immediate relations with the lessor. Privity of estate is said to be created 
between them^ and ceases as between the lessor and original lessee.* 
It follows that, in order to determine the lease, notice must be given to the 
assignee and that a surrender made by tho lessee after assignment is 
invalid.® In respect of the breach of any covenant relating to the land 
committed aftei* tho assignment, but before the assignee has made an 
assigninont over to a third person, the assignee may bo held liable. And 
be may be sued for rent accruing due after the date of the assignment.^ 
Nevertheless the original lessee still remains liable on his covenants ; it 
is not competent to him, as it is to the assignee, to shift his responsibility 
to one who may be a man of straw- The lessor is at liberty to suo him as 
well as his assignee for rent although he can have execution against one 
of them only.® Only by the consent of the lessor can the lessee’s liability 
be brought to an end on the transfer of bis interest.® Otherwise the 
lessee must rely on the obligation to indemnify, which arises as between 
himself and his assignee.^® For rent which accrued dub before he took 

— V 

1 WoodfalVs Landlord and Tenant, 12th ed., p. 721. 

2 See Johnson u. Wild, 44 Ch, D., 146, 

3 Venkatasawmj Naik v. Rani Kailia^a Natohiar, 5 M^ad. H. C., 227; and see 
ante p. 349. 

4 Kamala Nayak v, Ranga, 1 Mad. H. C., 24; and see Woodfairs Landlord and 
Tenant, 12th cd., p. 238. 

5 Smith V. Gronow, [1891] 2 Q. 13., p, 397. 

6 Venltatarainanier v. Ananda, 5 Mad. H. G., 120, and see note to section 106. 

7 Macnaghten v. Lalla Mewa, 3 Cal. L. Reg., 285. 

8 Kunhanujan v. Anjelu, I. L. R., 17 Mad.^ 296* 

9 Sasi Bliusliun v. Tara Lai, I. L, R., ?2 Cal., 494. 

10 Pepin V. Chuiider Seekur, 1. L. R., 5 Cal., 811. 
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possession, a tenant is not ordinarily liable ; andri{ there are any special 
circumstances which fix him with the liability, the landlord has the 
burden of proving them. Thus in a case where A had given a lease to 
B, who transferred it to 0, and 0 mortgaged it to D, who afterwards 
foreclosed his mortgage and took* possession of the land, D was held*not 
to be liable to A for any rent which accrued due prior to his taking 
possession.^ «. 

The ordinary right of the lessfe to transfer his interest may, as is 
provided in section 10, be restrained by an express condition, and the 
breach of the condition may be an occasion for fojrfeiture or it may 
give rise to an action for damages as in a case where the tenant being 
under covenant not to assign or sublet without his landlord’s co'nsent, 
sublet the premises to a man who used them as a turpentine distillery, and 
the premises were in consequence of such use burnt down.^ Similarly a 
condition that his interest shall cease, on his endeavouring to dispose of 
his interest or on his becoming insolvent, is valid under section 12. As 
has already been pointed out, registration is equally necessary to complete 
the assignment of the term and of the reversion.* Where however the 
defendant purchased the unexpired interest of a lease- holder, and entered 
into possession without a written assignment, he was held liable to the 
lessor for occupation-rent, and the rent fixed by the lease was accepted 
as a fair basis for the computation of the amount payable by hhA.. on 
this account.® 


Note 11« (^) The duty cast on the lessee by this clause is analogous 
to that imposed on the buyer by section 56 (5) (a). 
dUcZ7cert^fa^u] “ noticeable that the section does not contain 

any provision such as that at the end of section 55, 
which declares it to bo fraud on the part of a buyer to fail in performing 
his duty to the seller under that clause. Nor is it provided that the 
lessor shall have a right of re-entry on a breach of the duty imposed. 

The only remedy the lessor can have is therefore by action for damages. 

« 

Note 12« (0 The time and place for the performance of contracts 
i a ent generally are regulated by sections 46 to 60 of the 

opay 7en , Contract Act. '"But the provisions of these sections 

leave, in the absence of special arrangements, the question what is a 
* proper time and place’ to be decided in each particular case as a question 


1 Maonaghten v. Lalla Mowa, 3 Cal* L, Bep., 285. 

2 Soe section. Ill (p) (1). ' • < 

3 Lepla v. Eogers, f.l893] 1*-Q. 31. 

* *4 See note to section 107. 

5 Gaya Prasad v. Bail Nath, I. L. B., 14 AIL, 176 1 cited in note to section 107. 
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of fact. In England^a;?eserved money-rent is generally to be paid on 
the land ; and the duty of the tenant is to have it ready at such time 
as to allow of its being counted before sunset on the day when it is due.^ 
On the other hand, where there is a covenant for the payment of rent, 
theP tenant must seek out the landlord (jlf he is within the four seas) for 
the purpose of paying or tendering the sum covenanted to be paid. If 
the tenant chooses to s^nd the money by post without the consent of the 
landlord or without using due precautions, any loss thereby incurred 
will fall on him.^ Further the exact sum due must be paid or tendered in 
currency, for if the landlord accepts a cheque, bond or promissory note, 
he only accepts security for the rent in arrear which does not bar his 
remedy by distress, &c.* It should be observed that it is not competent 
to one of several joint-lessors to sue the lessee for his share of the rent 
payable under the lease to all the lessors, even if the other joint- lessors 
are joined as defendants in the suit.* But if the other co-owners decline 
to join as plaintifEs, they may be made defendants and a decree may bo 
obtained for the whole rent.® As to the aijportionment of rent, see 
sections 36 and 37!^ . 


to maintain the 
•property ; 


Note 13« (^) Apart from any positive act in breach of the duty 
imposed by this clause, the tenant is bound to main- 
tain the property in the condition in which it was 
when let to him. If the building when demised was 
an old one in bad repair, it is not meant tliat at the end of the term 
the building is to be restored in a renewed forra.^ On the other hand, 
if it was in good repair, the tenant is responsible for allowing it to fall 
into disrepair. The only defence he can raise, to an action claiming 
damages for his oniission, is that the deterioration was due to reasonable 
wear and tear, or that it was caused by irresistible force, that is, the 
fire, tempest, flood, or violence mentioned in clause (e). The proviso 
would not cover the case in which the damage might have been prevented 
by reasonable care on the tenant’s part, for instance ir some repair to 


1 Haldane v. Johnson, 8 Ezch., 689 ; Woodfall’s Landlord and Tenant, 12th ed., 

p. 3G8. ^ 

2 Hawkins v, Uutt, Peake, 248; Woodfall’s Landlord and Tenant, i2th ed., 
p. 369. 

3 Davis V. Gyde, 2 A. & E.. 623. 

1 Manijhar Das v. Manzur Ali, I. L. R., 5 A1I.» 40; and coTnpare Bindu Bashini 
D’lsi V. Peari Mohun Bose, I. L. I*., 20 Cal.. 107. 

6 Pergash Lai v, Akhowry Balgobind Sah^y, 1. L. R., 19 Cal., 735. 

6 See also section 55 (6) (a). * * 

7 Lister v. Lane, [1893] 2 Q. B., p. 2xA 
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the roof would have counteracted the effect of tlip storm if the damage 
were the result of a fire lit by the tenant or his servants but not kept 
with due care, it is clear that the tenant would not be excused. It 
would be incumbent on him to show that the fire was in its origin 
accidental.® The measure of damages, chargeable against a tenant Who 
fails to deliver up the premises in due repair, is the amount reasonably 
required for putting them into the state of repair in which they ought 
to have been left. The fact that thg lessor has made sueh a bargain with 
another tenant as to prevent his suffering any loss by the breach of the 
covenant to repair is no answer to the action.® 'Pho obligation to restore 
the demised premises in good condition is not affected by the mode in 
which the lease is determined.* 

Note 14. (ii) A tenant cannot bind the inheritance either by his 
positive act or by neglect.® E7en if the tenant is 
en^roZn^T" dispossessed, time does not run in favour of the 
trespasser except from the expiration of the term.® 
N'evertheless it is clearly to the interest of the lessor to be informed of 
anything which may prejudicially affectyhia property. In his relations 
to the lessee he has an interest in knowing of any encroachment on the 
land or of any proceeding threatened against his property, because 
under clause (c) he has contracted that the lessee shall d,\iring the term of 
the lease hold the property without interruption. Encroachments made 
by tlie tenant on land adjoining to, or in the neighbourhood of, his hold- 
ing generally onnro to the bcuofit of the landlord. This is the rule 
of English law, and it has been applied here.7 The principle on which 
the rule rests apiDcars to be that recognised in the Indian Trusts Aot^ 
section 90. 

Note 15. (o) This clause has reference to acts of voluntary waste, 
not to matters of negligence or omission. The 
tenant may not change the nature of the property 
or \jse it in a manner inconsistent with the purpose 
for which it was demised;® for instance, according to the English cases^ 


not 

waste; 


to commit 


1 Saner v. Bilton, 7 Oh. D., p. 823. 

2 Fillitor v. Ilubard, 17 L. J., Q. B.,^89. 

3 Joyner v. Weeks, [1891] 2 Q. B., 31 j Henderson v. Thorn, [1893] 2 Q. B., 164, 

4 Sarafali v. Subray a, 1. L. K., 20 Bom., 449. 

5 Daniel v. North, 11 East., 370. 

6 Sharat Sundari v. TJhobo Pershad, I. L. B., 13 Gal., 101. ' 

7 Nuddyar Gbaud v. Meajan, 1 B., 10 Gal., 820; WoodfalPs Landlord and 

Tenant, 12th ed., p. 714. ■* 

' ' 8 See Monx r. Cobley, [1892] 2 Oh, 253 j Bamanadhan v. hamnad Zamindar, 
I. L. B., 16 Mad., 407, 
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be may not convert, arable land into wood, or grass-land into arable: 
and here it' has been held that a tenant who plants mangoes on an agri- 
cultural holding commits a breach of duty for which damages may be 
recovered.' Similarly where a sub-lessee, in breach of the terms of the 
lease, made excavations injuriously affecting the land, he was ordered to 
restore it as nearly as possible to its former condition and where a 
ryot had dug a tank, yie burden of proving that he was using the land 
fairly and reasonably, was thrown cffi him.® As instances of voluntary 
waste may be mentioned felling timber, pulling down houses, opening 
mines and 'pits and removing the soil.* But if the tenant uses the 
premises in a reasonable and proper manner, having regard to the 
purpose for which they were demised, he is not liable as for waste. The 
tenant of a warehouse or godown is not liable in damages in consequence 
of its falling down from overloading, unless it is shown that ho has 
loaded the building in an unreasonable or improper way.® This clause 
however must be read with clause (h) and therefore it cannot be waste 
to cut down trees or dismantle buildings which have been planted or 
erected by the lessee himself. « 

ITotc 16# (p) Except for agricultural purposes the tenant is not 
permitted to build a house, or other permanent 
not to build, ^ structure. This is not now the law in England, for 
it fs^nsidered that, unless the building is such as to prove an injury to 
the inheritance, there is no waste. The tenant may therefore lawfully 
erect buildings which improve the value of the land,® Here even the 
fact that the tenant had improved the land would afford him no defence. 
On the other hand, the tenant is under the Act at liberty to remove ‘ all 
‘ things which he has attached to the earth,*^ which according to English 
law is, apart from statute, not generally permissible.® It has been 

1 Noyna Misser v. Rupikun, I. L. R., 9 Cal., 609 ; Bholai v. Bansi, I. L. R., 
4 All., 174. It lias been decided with regard to a tenant of a zanyndar that a tenancy 
is not determined by the mere fact of \l\e land remaming uncultivated, see Dina- 
bandhu v, Lokanadhasami, I. L. R., 6 Mad., 322. 

2 Monindro Chunder Sirkare. Monoeruddeen, 11 Beng. L. E., Appx., 40 j Laksh. 
mana v, Ramachaiidra, I. L. R., 10 Mad.,^51. 

3 Tarini Charan v, Debnarayan Mistri, 8 Bong. L. R,, Appx., 69. 

4 In re Purmanandas Jiwandas, I. L. R., 7 Bom., 109; Nafar Chundra v. Ram 

Lai, I. L. R., 22 Oal., 742 ; Mon Mohini v. Raghoonath, I. L. R., 23 Cal., 209 ; and see* 
section * 

5 Manchester Bonded Warehouse Co. v. Carr, 5 C. P. D., 607 ; Saner v, Bilton, 
7 Ch. D., 815; Koegler v. Yule, 5 Beng. L. Il.,*401. 

6 Jones v. Ohappell, L. R., 20 Eq., 539. • 

7 See clause {h) 

8 Woodfall’s Landlord and Tenant, libh ed., p. 607. 

4b' 
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held in this country, independently of the Act,'* that a tenant of non- 
agricnltnral land not having any permanent tenure, may be restrained 
by injunction from erecting a “ pucca ” building.^ But although it may 
* be proved that the tenant has altered the character of the land so ^as 
permanently to injure the interest of the landlord, it is not in all cases 
that the latter will have a remedy by injunction. By standing by and 
allowing the tenant to go on with the work without objection he may 
disentitle himself to the assistance of the Court.® (Seechote 8 above.) 

Note 17» (jo) When a lease expires, the tenant remains liable for 
the rent unless he delivers up complete posses- 
possei- lessor accepts another in his 

place.® If the premises are in possession of an 
under-tenant, and on his refusing to quit the landlord has to bring a 
suit to eject him, the tenant is liable in damages for the value of the 
premises during the time the landlord was kept out of possession and 
for the costs of ejectment.* Further, a tenant is bound to preserve the 
boundaries of the land held by him in that capacity, ^nd to render up 
the landlord’s land specifically.® The lies on him of distinguish- 
ing his own property ;• and in a case, where the tenant’s own land had 
become indistinguishably confounded with*his leasehold, he was held 
bound to deliver to the landlord a portion of the lands confounded, equal 
in value to the land demised.^ As the possession of the lessee is tne 
possession of his lessor, he cannot by any user of other land of the lessor 
acquire an casement over the latter in favour of his own holding.® 

Cy 109 . If the lessor transfers the property leased, or 
any part thereof, or any part of his interest 
lesaova therein, the transferee, in the absence of 
a contract to the contrary, shall possess 

1 Jagganath v. Prosonno,*'9 Oal, L. Rep., 221. 

2 Noyna Misser v* Rupikun, 1. L. R., 9 (3al., 609 ; Specific Relief Act 1 of 1877, 
section 56. 

8 Harding v. Orethorn, 1 Esp., 57 ; Clj^isty v. Tancred, 7 & W., 127 ; Roberta 

•, Hayward, 3 0. & P., 432. 

4 Henderson v. Squire, Ij. R., 4 Q. B., 170. 

5 Attorney-General v. Fullerton, 2 Ves. & B., p. 264; Spike v. Harding, 7 Oh. 
D.; 871. 

6 Wake v» Conyers, 2 W. & T. L. 0., 6th ed., p. 438, and notes thereto ; and see 
Venkatesli Narayan v, Kridhnaii, I» L»‘Ri, 8 Bom., 160. 

7 Dugappa v. Tirthn^ainy, T.*L. B»*, 6 Mad., 263. ^ 

' 8 Udit Singh v. Kashi Ram, I. L. R.,‘14 All., 185; Dalel v. Bhajju, I. L, R., 16 
AU.» 181; Kristna v. Vencataohella, 7 Mad. H. C., p. 64* 
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all the rights and, >£ the lessee so elects, be subject to all 
the liabilities of the lessor as to the property or part 
transferred so long as he is ,the owner of it ; but the lessor 
shall not, by reason only of such transfer, cease to be 
subject to any of the liabilities imposed upon him by the 
lease, unless the lesfiee elects to treat the transferee as the 
person liable to Jiim : » 

Proyijied that the transferee's not entitled, to arrears 
of rent due before the transfer, and that, if the lessee, not 
havirtg reason to believe that such transfer has been made, 
pays rent to the lessor, the lessee shall not be liable to pay 
such rent ov^r again to the transferee. 

The lessor, the transferee and the lessee may deter- 
mine what proportion of the premium or rent reserved by 
the lease is payable in repeat of tlie part so transferred, 
and, in case they disagree, such determination may be 
made by any Court having jurisdiction to entertain a suit 
for the possession of the property leased. 

Commentary. 

Note 1. On the transfer of the lessor’s interest the benefit of the 
covenants relating to the land passes to the transferee; and on him, if 
the lessee so elects, the burden of those covenants devolves. So far as 
concerns the benefit of covenants the English rule is the saime;^ on 
an assignment of the reversion the le.ssee ceases to be liable to the lessor 
on covenants, which run with the land and therefore pass to the assignee 
of the reversion. But as to the .burden, the English rule differs from 
that laid down in the section. Here the lessor does not, by assigning 
his interest to a third person, shirt his responsibility under the lease. 
It is only on the lessee’s election to hold the assignee reponsible that 
the lessor’s liability will cease. On^an election being made, it is pre- 
sumed that the lessee will not, after exercising it, be entitled to change 
his ground and look to the lessor for the performance of the covenants. 
Section 108 (j), dealing with thp effect of a transfer of the lessee’s in- 
terest, contains no corresponding provisions for an election by the lessor. 

It is surmised that the phrase ^ifights and liabilities as to the 
“ property ” may he taken to corrositond * generally with covenants 

I See Kristo Nuth v, Brown, 1. L. 11., 14 Cal., 176* 
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ranning witli the land in English law. Accosdpg to English law all 
implied covenants and those express covenants, which touch and concern 
the property demised, run with the land.^ Besides the rights and 
liabilities which, in the absence of a' contract to the contrary, arise by 
force of the provisions of the preceding section, there would pass to the 
lessor's assignee the right in respect of a covenant to repair, or in respect 
of a covenant not to sublet or assign without \icense, and on the other 
hand he would, at the lessee's option, become subject^<to the obligation 
arising from express covenants to repair the premises, to supply water, or 
to renew the leaso* All these covenants have been held to'run with the 
land. The English law relating to covenants running with the land, as 
it existed previously to recent legislation on the subject, has been sum- 
marised above in the words of the Real Property Commissioners (see 
note to section 40). Now, since the Conveyancing Act, 1881, both the 
benefit and the obligation of the covenant relating to the land demised 
are annexed to and go with the reversion and the term on their assign- 
ment. ^ As to the proviso, see note to section 50. 

« 

No provision is made for the liabiKties of the purchaser of a lease 
or the under-lessee. He is bound by covenants run- 

covenants of which he 
has notice ; and as he is assumed have examined 
his vendor’s or lessor’s title, and therefore to have seen the lease, he is 
taken to have notice of the covenants therein, “ A purchaser or mort- 
“ gagee is bound to inquire into the title of his vendor or mortgagor and 
will be afEected with notice of what appears on the title if he does not 
**so inquire; nor can it, 1 think, be disputed that this rule applies to a 
purchaser or mortgagee of leasehold estates as much as it applies to a 
purchaser or mortgagee of freehold estates, or that it applies equally 
'Ho a tenant for a term of years.”^ The tenant is not affected by a 
restrictive covenant which would not have been disclosed by an examina- 
tion of the title* Thus,twhere the defendant was tenant of one who had 
taken from the plaintiff under a conveyance and at the same time 
entered into a collateral agreement with the plaintiff not to use the pre- 
mises in a certain way, a bill for injunction against the tenant was 
dismissed. The agreement not having been referred to in the conveyance 
and not being mentioned to him by his lessor, the tenant had no means 
of knowing of its existence.^ 

1 Woodfairs Landlord and Teqa^t, 12th ed., p. 149; Spencer’s case, 1 Smith's 
L, C., 9th ed., p. 65, and notes thereto. 

, . 2 44 & 45 Vio., o. 4i, sections 10, 11,^ 68, 69, 60. * 

a Wilson V, Ilart, L. B., 1 Oh., p. 463 ; Patman v. Harland, 17 Oh. D., 863i 
4 Garter v. WiUiamB, L. B., 9 Eq., 678« 
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Note 2* a. mg.n« leases two houses at an entire rent, and after- 
wards sells one house to a third person, the tenant 
Apporltonment. unless he concurs in the apportionment of 

the rent, be liable to be sued by the purchaser for the apportioned rent. 
The single obligation cannot be converted into two obligations without 
the consent of all parties. In the absence of such consent the apportion- 
ment must be made by Aho Court ^ Under the Act however it seems 
that on severance*pf the right, and reasonable notice thereof being given, 
there follows a severance of the obligatioi^ ; and the mode in which the 
apportionment should be made will be that prescribed by section 37. 


110 . Where th6 time limited by a lease of immoveable [i] 

B 1 a'on of day P^^operty is expressed as commencing from 
on which tenn a particular day, in computing that time 
such day shall be excluded. Where no 


day of commencement is named, the time so limited begins 
from the making of the lejise. 

Where the time so limited is a year or a number of years, 
in the absence of an express agreement to 
for *** ***** Contrary, the lease shall last during the 
whole anniversary of the day from which 
such time commences. 

Where the time so limited is expressed to be terminable [2] 
Option to deter- before its expiration, and the lease omits to 
mine lease. mention at whose option it is so terminable, 

the lessee, and not the lessor, shall have such option. 


Oompaentary- 

Note 1. The rule of excluding the day, from which a period of time 
is to be computed, is that generally adopted.* It is so with limitation. 
As a decree-holder has until the end of the third anniversary of the date 
when the decree was passed to exeoo^ his decree, so a lessee for a year 
from the 29th September 1885 has until the end of the same day in 1886 
to enjoy the premises. 

Nota 2. This provision refers to the case where a lease is given 

for seven, fourteen or twenty-one years,.” or on some similar terms. 

» » 

1 Bliss «. Oolfins, 6 B. & Aid., 876; Woodfall's Landloid and Tenant, 12th e^ 
p. 372. 

2 General 01aiu|i Act I of 1868, aeotion 3 (2) ; liindley’s Thibant, Ixv. 
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The lessor may reserve the option to himself op Jhe lease may be deter- 
minable by mutual consent only* But if no such intention appears the 
option rests with the lessee. ^ 


Determination of HI-. immovoable property 

leaso. determines — 

(a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the 
happening of some event— by the happening of such event ; 

(c) where the interest of the lessor in the property 

terminates on, or his power to dispose of the same extends 
only to, the happening of any event — by the happening of 
such event ; ' 


[2] (d) in case the interests of the lessee and the lessor in 

the whole of the property become vested at the same time 
in one person in the same right s 

[8] (e) by express surrender ; that is to say, in case the 

lessee yields up his interest under the lease to the lessor, by 
mutual agreement between them : 

(/). by implied surrender : 

[4] (g) by forfeiture ; that is to say, (1) in case the lessee 
breaks an express condition which provides that, on breach 
thereof, the lessor may re-enter, or the lease shall become 
void ; or (2) in case the lessee renounces his character as 
such by setting up a title in a third person or by claiming" 
title in himself ; and in either case the lessor or his transferee 
does some act showing his intention to determine the lease : 

[5] (/i) on the expiration of a notice to determine the 
lease, or to quit, or of intention to quit, the propertyjeased, 
duly given by one party to ^e other. 


Illustration to clause (/). 

t 

A lessee accepts from his lessor a new lease of the property leased} to take effect 
during the continuance of the^existing lease. This is an implied surrender of the 
former lease, and such* lease determines thereupon. * 


1 Oompare Woodf all's Landlord and Tenantj 12th ed.j p. 331. 



SECT, 111.] 


SUBHENDEB, 


m 


• Commentary. 


Note 1* (®) the expiratioQ of the term for which a lease has 
heeo granted the lessee and his under-tenants or assignees may be ejected 
without notice to quit. For the case of ^his continuance in possession 
with the lessor’s consent section 116 provides. In the absence of such 
consent he is a tenant-at-sufEerance (see note to that section). 

(6) and (c) lease for twenty-qpe years, if the lessee or some 
other person named should so long live, would be 

, Modes of deterniin^ ^ iiiagfcratiou of clause (b). With reference 

wig lease. . , , n . ^ 

to the provisions of clause (o) it may be noted that if 

the lessdr holds for his own life or for that of another person only, or 
long as he p^leases,” the lease would determine on the death of him- 
self or that person.^ 


By merger. 


Note 3. (^) This is a case of merger.^ A man cannot be at once 
landlord and tenant of the same premises, any more 
than he can be at once creditor and debtor in respect 
of the same matter. The merger may occur on succession, or by the 
lessor releasing his interest to the lessee. In England the lessee who 
purchases the reversion may, by taking a conveyance of it to a trustee 
for himself, prevent a merger. In such a case the term is called a term 
in grcjhs and would pass as personal estate on his death, while the rever- 
sion would descend to his heir.^ 


By surrender* 


Note 3« (c) and (/) No particular words are essential to make 
a good surrender.* Whether the surrender is 
express or implied, the persons concerned must be, 
on the one hand, the immediate tenant and, on the other, the holder 
of the immediate reversion ; and there must be consent on the landlord’s 
part to acceptance of the surrender.® A surrender by the lessee after he 
has assigned the lease to a thirdT party can be of no effect against 
the assignee.® Generally a surrender is effected by an agreement to 


1 See also sections 10 — 34 as to oonditj^^is; Vaman Shripad v. Maki, I. L. B., 
4 Bom., 424. 

2 Woodfairs Landlord and Tenant, 12tb ed., p. 285; see Jibanti v. Gokool, I. L. B., 
19 Cal., 760. 

3 Belaney v. Belaney, L. B., 2 Cb., 168; and compare section 101. 

4 Bbutia Dhondu v. Ambo, 1. L, It., 18 Bom., 294 j see Narasimma v. Lakshmana, 

I, L. R., 13 Mad., 124. • * 

5 Judoonath v. §ohoene, Kilbnrn & Co., I. L**B., ^ OsJ., 67il'; Balaji Sitaram Vf 
Bhikaji, I. L. R., 8 Bom., 164. 

6 See note 10, section 108. 
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determine the existing tenancy acted upon by both the lessor and lessee.^ 
It follows that mere non-payment of rent does not operate ab a surrender.* 
Surrender of part of the demised premises does not operate as a 
surrender of the whole.* The tenancy subsists notwithstanding, and 
with it the lessee's liability an his covenant to pay rent. Where the 
assignee of a lease surrendered part of the premises and in consideration 
thereof the lessor improved the remaining pant, so that the value of the 
premises in the lessee's hands \fas not lessened, it Was held that the 
lessee was still liable on his povenant to pay the wliole rent.* 

A surrender by operation of law, or an implied surrenTder, is created * 
by the acceptance of, but not by a mere agreement for, a new lease which 
in fact estops the lessee from setting up the old one.^ Such a surrender 
takes place when the lessee assents to a lease being granted to another 
and gives up his possession to tlie new lessee.* A written request by the 
tenant to the landlord to let the premises to some other person may« 
when acted upon, amount to a surrender by act and operation of law.^ 
Similarly where the landlord permitted a tenant from year to year to quit 
in the middle of a quarter, and the tenant in fact did quit and the land- 
lord accepted possession, it was held to be a surrender by operation of 
law.® In its result a surrender, howevei; made, brings about a merger. 
On an interest for life or years being yielded up to the person entitled to 
the immediate interest in reversion or remainder, a merger of the ifnteresta 
in possession and reversion takes place ; and this may. be done on condi- 
tions, and if the conditions are broken the surrender is annulled and the 
surrenderor may re-enter into possession as before. In England every 
express surrender must be in writing.^ 

Note 4. (g) (1) Forfeiture may operate to determine any lease, 

_ . - even a lease which is otherwise intended to last in 

By foffeiture. 

perpetuity.'® The mere breach of a covenant does 

1 Fhend v. .Popple well, 12 0. B., (N. St). 33'4; Ueeve v. Bird, 1 0. M. & R., 31 ; 
Whitehead v. Clifford, 5 Taunt., 617 ; and^see on the other hand, Johnstone v. Huddle- 
stone, 4 B. & G., 922 ; Cannan v. Hartley, 9 C. B., G34. 

2 Obhoya v. Koilash, I. L. R., 14 Cal., 751; Prem Sukh v. Bhupia, I. L. R., 

2 All., 617. S, 

3 Holme v. Brunskill, 3 Q. B.D., pp. 601, 505 ; Baynton v. Morgan, 21 Q. B. D., 101. 

4 Baynton v. Morgan, supra, 

5 Lyon v, Reed, 13 M. & W., 286 ; Woodfall’s Landlord and Tenant, i2th ed., 
p. 276. 

6 Wallis V. Hands, [1893] 2 Ch., 75. 

7 Nickells v. Atherstone, 10 (J li., 944. 

8 Grimman v. Lcgge, 8 & 0., 324. . 

9 Woudfall’a Landlord and Tenant', 12th ed., pp. 273, 275« 

10 Kally Dass v. Monmohini, 1. L. R., 24 Cal., 440^ 
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not involve a forfeit^ra^ There must be a condition that on some 
given event iShe lessor may re-enter, or the lease become void. A clause 
in a lease, stipulating that the lessee shall not transfer his interest to 
any third person and that any such transfer shalb he void, but not 
reserving any right of re-entry, is void under section 10 of the Act, 
because such a condition is not for the benefit of the lessor.’ It matters 
not what the covenant^is, whether a covenant to insure or repair, a 
covenant not to alienate,* a covenai^t to use the premises in a parti- 
cular way,^ or a covenant to pay rent. If such covenant has a proviso 
for re-entry attached to it, there is a case for forfeiture subject in the 
last instance to the provisions of section 114. With reference to the 
ordinary form in which a power of re-entry is reserved, viz.j on the 
lessee failings or neglecting to perform any of the covenants, it has 
been ruled that a power so reserved does not apply to a breach of a 
negative covenant, such as a covenant not to assign or under-let the 
premises without the lessor’s consent.® The opinion has been expressed 
that the alienation of a portion of a tenure by one or several sharers in 
breach of a condition would nof»work a forfeiture of the whole tenure.* 
(2} In the second place an occasion for a forfeiture arises when 
the tenanji repudiates the landlord’s right and claims 
himself or in a third person. Such conduct 
* * on the part of the tenant, which may consist of 

parol declarations only, is sufficient to determine the lease, when fol- 
lowed by conduct on the part of the landlord indicating his intention 
so to determine it. Acts done or declarations made by the tenant which 
are not brought to the notice of the landlord have no legal efi'ect.'^ 
According to the English law mere words on the part of a tenant are 
not enough to entitle the landlord to put an end to a subsisting term as 
distingpiished from a tenancy from year to year. In the latter case 
notice is dispensed with because it is idle to give notice when the 
tenant denies the tenancy. In ttie case of a tq^m there must be some 
additional act, e.g,, attornment to *a stranger, to work a forfeiture.* 


1 Bibi Sahodra i^. Bai Jang Bahadur, I. L. R., 8 Cal., 224; Narayan v. Ali Saiba, 
I. L. R., 18 Bom., 603 ; Madar Sahib v. SajilTabawa, I. L. R., 21 Bom., 195. 

2 Nil Madhab Sikdar v, Narattam, I. L. R., 17 Cal., 826. 

8 As to this covenant, see section 12. 

4 Noyna Misser v. Rnpiknn, I. L. R., 9 Gal., 609 ; as to constrnction of covenants 
not to alienate see note 2 to section 12.* 

6 West V. Dobb, L. R., 5 Q. B., 460; Hyde v. Warden, 3 Ex. H., p. 72. 

6 Bassorathy v. Rama, I. L. R., 9 Gal., 636*^ compare Ishan Ohander 9 . Shama 

Ghnm, I. L. jEL., 10 Oal., 41. « ’ , 

7 Garbanandha v. Pran Sankah, 1. L. B%, 16 Gal., 310. 

8 Doe V. Wills, 10 Ad. & E., 436 ; Yivian e. Moat; 16 Gh. D., 730, 

49 . 




386 


lOBVSITUBX. 


[CH. V., 


This distinction is not observed by tbe Act and» ^pas disregarded before 
the Act came into force,^ The law laid down by the Courts here differs 
from tbe English law also in regard to tbe nature of tbe disclaimer 
which has to be proved. In Vivian v. Moat* the claim of a tenant from 
year to year to hold as a permanent tenant was held to be a repudiation 
of the landlord’s title, on which the latter could eject the tenant without 
notice. The High Court of Bengal declined totfollow this case as being 
inapplicable to a country “ where rights grow up und^ the law, such as 
“rights of occupancy, irrespective of contract, and where there are 
“ numerous tenures held by persons at fixed rents.” It was held that 
for a tenant only to question the landlord’s right to enhance the rent 
was not a disclaimer of the title such as to involve a forfeiture.* And 


this view has in recent cases been adopted in Bombay,^ in Madras^ 
and in Allahabad.^ ^ 

A difference of opinion has further arisen on the question whether 
or not a denial of the landlord’s title, made in the 
relied upon by the landlord in 
justification of want of notice to quit. In the first 
of the Bombay cases cited below, ^ where the claim to hold as a permanent 
tenant was made in the pleadings and is « not stated to have been made 
before the suit, the point was not argued, but it seems to have been 
assumed that a denial of title made at that stage was sufficient to^justify 
ejectment without notice. But more recently it has been ruled in 
Bombay that tbe denial of the landlord’s right, on which in part his 
cause of action is based, must be antecedent to the institution of the 
suit.® And this ruling is in accordance with the opinion held in 
Calcutta® and in Madras. ^ A denial by one of several tenants, if found to 
be made on behalf of all, may entitle the landlord to proceed against all. 


1 Sutyabhama v. Erisbna, I. L. E., 6 Cal., 58 ; Mozhuruddin «. Gobind, I. L. E., 

6 Cal.9 439. • 

2 16 Oh. D., 730. 

3 Eali Krishiia«v. Golam, I. L. E., 13*Oah, 248 ; Kali Eishen v, Golam AH, tb., 3. 

4 Yithu V. Dhondi, I. L. E., 16 Bom., 407; Lalu v. Bai Motan, I. L. E., 17 Bom., 


631. 

6 Unhamma v. Yaiknnta, I. L. 


E., V Mad., 218. 


6 Haidri Bogam v, Nathn, T. L. E., 17 AIL, 42. 


7 Baba v. Yishvanath, I. L. E., 8 Bom., 228 ; Gopalraov. Eishor, I, L. E., 9 Bom., 
527 ; Mayavanjari v. Nimini, 2 Mad. H. C., 109. 


8 Yithu V. Dhondi, supra. ‘ ^ 

9 Framiath Madhn, I- L. E., 13 Cal., 96. 

10 Subba Pai v. Nagappa, I. L. E.,il2 Mad., 353; Abdulla Eawutan v. Subbarayyar, 
I. L. E., 2 Mad., 347 ; ^aidal »! Far^kal, 1 Mad. H. 0., 13. ^ ^ 

* * 11 Ishan Ohuuder v. Shama Churn, I. L. E., 10 Cal., 41 ; Haidri Bejam v. Hathu, 


I. L. R., 17 AIL. 46. 
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As regards the law limitation in reference to the suit which may 
be brought ify the landlord insisting on a forfeiture, article 143 famishes 
the rule which has to be applied. Time runs against the landlord from 
the date when the forfeiture is incurred, although his determination to 
avail himself of it may have accrued at<a later date. It rests with him 
to decide whether he will take advantage of the forfeiture, and if he 
ignores the forfeiture h^ may still recover on the expiration of the term ; 
for the conduct the tenant does »ot by itself determine the tenancy 
or make his holding adverse, unless it amounts to an ouster of the 
landlord.^ Inhere are however cases in which it has been held that a 
tenant claiming a higher right than he really possesses, e.^., a right to 
hold at ajuniform rent or as a permanent tenant, may through the 
operation of the law of limitation, acquire that right.^ In cases 
governed by thg Bengal Tenancy Act it has been held that forfeiture as 
a mode of determining the tenant’s right of occupation is excluded ; but 
it is otherwise in Bombay in cases governed by the Land Revenue Code.* 

Note 5* Qt) A notice duljj given is one given at the proper time 
and place, and properly served according to the provisions of section 106 
so far as they are applicable. 

. 112 . A forfeiture under section one hundred and [1] 
eleven, clause {g), is waived by acceptance 
*** *°'^*** of rent which has become due since the 
forfeiture, or by distress for such rent, or 
by any other act on the part of the lessor showingan inten* 
tion to treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture 
has been incurred : , 

0 

Provided also that, whevre rent is’ accepted after the [2] 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is j^«t a waiver. 


1 Ittappan v. Manayikrama, I. L. B., 21 Had., 153, 159, 164; Bejoy Chuuder vt 
Kally Prosonno, I. L. R., 4 Oal., 327 ; Tiruohurna v. Sanguvien, I. L. U., 3 Mad., IIS* 

2 Gopafrao v. Mahadevrao, I. L. B., 21 Bom., 301 ; Maidin Saiba v. Kuga^^a, 
1. L. B., 7 Bom., 96; Dinomoney Dabea v. Mo:|o<)mdar, 12 B. L. R , 2S2. 

3 D^LOL'a V. Bam Jewan, I. L. B., 20 Cal., 101 ; r/el)Ii'addi.ti. Abdul, I. L. R., Ti 

Oal., 196. *• 

4 Yenkaji v. Lakshmau, 1. L. H., 20 Bom., 354. 



888 


WAITER OF rOEPBITtJBB. 


tcH. t., 

O ommentary • 

Note 1* This section is in accordance with the law laid down in 
England. The general rale is that if a lessor, knowing that a forfeiture 
has been incurred hy the breach of any covenant, does any act whereby 
he acknowledges the continuance of the tenancy at a later period, he 
thereby w^aives such forfeiture.^ As, on the one hand, there is no forfei- 
ture until the lessor does some act showing hiu intention to determine 
the lease, so, on the other hand, mere inaction does notbonstitute waiver. 
The case of a lessor entitled ,to insist on a forfeiture is like that of a 
person on whom a fraud has been practised. The question is, has the 
person on whom the fraud was practised, having notice of the fraud, 
elected not to avoid the contract, or has he elected to avoid it, or has he 
made no election The lessor has a similar election, and so long as he 
has not used it he retains the right to decide either way, 

“ The principle running through all the cases as to what is an election is this — 
“that whore a party in his own mind has thought that he would choose one of two 
“remedies, even though he has written it down on a memorandum, or has indicated 
**it in some other way^ that alone will not bind him ; but so eioon as he has not only 
determined to follow one of his remedies, but has communicated it to the other 
“ side in such a way, as to lead the opposite party to believe that he has made that 
choice, he has completed his election and can no further ; and whether he has 
“intended it or not — if he has done an unequivocal act— I mean^n act which would 
“be justifiable if be bad elected one way and would not be justifiable if^be had 
“elected the other way — the fact of his having done that unequivocal act to the 
“ knowledge of the persons concerned is an election.*’ ” 

The rent demanded or accepted must of course be rent falling due 
after the forfeiture.^ Such an acceptance, notwithstanding that it was 
made under protesb or without prejudice to the right of forfeiture, 
operates as a waiver.® Where a waiver has thus taken place, there 
is no determination of the lease, and therefore no case arises for the 
application of section 116. Although there may be no waiver, the effect 
of which is that the right to forfeiture is altogether extinguished, there 
may be circumstances which make Hi inequitable to insist absolutely on 
the forfeiture. For instance, where by the terms of his lease the lessee 
was bound to repair the premist^ within six months of notice being 
given by the lessor and on default a power of re-entry was reserved, 
and, notice having been given on the 22nd October 1874 by the lessor, 

1 Woodf all’s Landlord and Tenant, 12tb^ed., p. 298. 

2 Olough V. London & N. W. Bailway Co., L. B., 7 Ex., p. 35. 

V A Scarf V. Jardine, 7 A.pp. Cas.; p. 360. 

4 Kristo Kaih v. Brown, I. L. B., ^4 Qalff ^7 6. 

I - 5 Davenport v. Tlio Queen, L. R., 3App Cas., 115; but see Croft v. Lumley, 
6 H. L* 0., pp. 713, 744 j Kali Krishna v, Fazle All, 1. L. B., 9 CaL, 848. 
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the lessee offered to SQll4iis interest in the lease and proposed accordingly 
to defer the* execution of the repairs ; on its appearing that the lessor 
acceded to this suggestion and carried on negotiations for the sale until 
the 31st December, it was held that, although there was no waiver of 
the^notice and the lessor was still entitled to insist on having the repairs 
executed, the conduct of the parties in entering upon the negotiations 
had made it inequitable that the exact period of six months should be 
counted against TJie^ lessee as the period within which the repairs should 
be executed, and the operation of the notice was held to be suspended 
until the dat*e when the negotiations were broken off.^ 

As in other cases where a person has a right of election, there can 
be no election by the lessor in this case unless he has knowledge of the 
circumstances^ entitling him so to elect* 

Note 2. this proviso there is also authority in the English 
cases.^ Where the breach is of a continuing nature, c.gr*, of a covenant 
to keep the premises in repair, to keep them insured or not to use them 
in a particular way, the waiver of any forfeiture up to a certain day is 
no defence to a suit for ejectment founded on a subsequent breach.* It 
cannot be supposed that the common lavT* doctrine of the waiver of one 
breach, operating as an entiit) dispensation from the covenant, obtains 
here. For casefi to which English law is applicable. Act XXVIll of 
1868 is in force. 


Waiver of notice 
to quit. 


113 . A notice given under section one hundred and 
eleven, clause {h), is waived, with the ex- 
press or implied consent of the person to 
whom it is given, by an act on the part 
of the person giving it showing an intention to treat the 
lease as subsisting. 

UliffBtrations, . 


(a) A, the lessor, gives B, the lessee^ notice to quit* the property leased. The 
notice expires. B tenders, and A accepts, rent which has become due in respect of 
the property since the expiration of the notice. The notice is waived. 

(t) A, the lessor, gives B, the lessee, qptice to quit the property leased. The 
notice expires, and B remains in possessidlL A gives to B as lessee a second notice 
to quit. The first notice is waived. 


Commentary- 

By consent of the parties tlie tenancy may be continued after tbe 
expiration of tbe time named in the^ notice. In illustration (a) the 

1 Haghes.v. Metropolitan Railway Co.,* 2 App. Gas.9*439. 

2 Bumpor’s Case, 1 Smith’s L. C., t)th ed., p. 43. 

8 Woodfairs Landlord and Tenant, 18th ed., p. 300. 
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consent is evidenced, on the one hand, by the i)a5rment of rent and the 
continuance in possession, on the other by the acceptance olf rent by the 
landlo^ and his suffering the tenant to hold over. In illustration (6) 
there is on the tenant’s part the holding over, and on the landlord’s 
the giving of the second notice. In order that the acceptance of 'rent 
should be evidence of waiver, the rent accepted must have become due 
subsequently to the expiration of the notice, aad not before or on its 
expiration.' According to English law it is a new ^nancy which arises 
on the expiration of the notico which is waived, and therefore a surety 
who has guaranteed the payment of rent under the oripnal tenancy 
will cease to be liable.* 


114;. Where a lease of immoveable property has 
Beiirf against for- determined by forfeiture for non-payment 

m«Tofmnt.“’*'“^' sues'to eject the 

lessee, if, at the hearing of the suit, the 
lessee p^ys or tenders to the lessor the ^rent in arrear, 
together with interest thereon and his full costs of the suit, 
or gives such security as the Court thinks sufficient for 
making such payment within fifteen days, tho Court may, 
in lieu of making a decree for ejectment, pass an 'order 
relieving the lessee against the forfeiture ; and thereupon 
the lessee shall hold the property leased as if the forfeiture 
had not occurred. 


Oommentary* 

This section puts on a definite footing the power of the Court to 
relieve against forfeiture for non-payment of rent. The power which 
the Courts have hitherto exercised, and may still exercise in the case of 
leases falling Within section 117, on such conditions as have appeared 
to them equitable in each particular^case,* will now, at least in respect 
of leases made after the 1st of July 1882, have to be exercised on ihe 
terms laid down in the section, 


1 Woodf all’s Landlord and Tenant, 12th ed., p. 293. 

2 Tayleur v, Wildin, L. R., 3 Ex., 303; see Holme v. Brunskill, 3 Q. B. D., 495. 

3 Cntenho r. Souza, 1 Mad. H. C., 15 ;c Bamanadan v. Srinivasa, I. L. R., 
2 Mad., p. 88 ; Hottal Uppi v. Edayalath, 6 Mad. H. C., 258 ; Karayana v) Narayana, 
I. L. R., 6 Mad., 327, where it is hbwerved that a contract, made boforo the Act 
came into force, cannot bo affected by its provisions ; Subbaraya v^. Krishna, ih., 159 j 

V. Saugayyangar, I. L. R., 18 ‘Mad., 126; Timmaraa v. Badiya, 2 Bom! 
H. 0., 70 j Krishnasawmy v. Natal Emigration Board, I,.L. B., 17 Mad., 216. 
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115 . The surrender, express or implied, of a lease of ’• 
immoveable property does not prejudice an 

Effect of snrren- j i i* j. i 

der and forfeiture . uncler-lease ot the property or any part 
on nnder-ieases. thereof previously granted by the lessee, 

on terms and conditions substantially the same (except 
as re^rds the amount of rent) as those of the original 
lease ; but, uiSegs the surrender is made for the purpose of 
obtaining ^ new lease, the rent payable by, and the contracts 
binding on, the under-lessee shall be respectively payable 
to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under- 
leases, except where such forfeiture has been procured by 
the lessor in fraud of the under-lessees or relief against the 
forfeiture is granted under section one hundred and fourteen. 

Ooftimentary. 

The section proceeds on the principlo that a man is not permitted 
to derogate from his own grant. The lessee therefore cannot by snr- 
rendeyng his lease afEect the interests which he has created in favonr of 
sub-lessees. Apart from this principle, inasmuch as there is no privity 
of estate between the lessor and an under-lessee, the determination of the 
latter’s interest is the necessary consequence of the legal determination 
of the lease by whatever act or event that may be brought about. For 
instance, the under-lessee’s interest is determined by a notice duly given 
to the lessee only in cases where the lessee’s interest is so determinable. 
But a voluntary surrender by the lessee stands on a different footing. It 
operates as an assignment to the lessor of the surrenderor’s interest, 
but does not necessarily extingukh that interest for all^ purposes. Ac- 
cordingly if a zemindar accepts the^ relinquishihent of a patni he places 
himself in the position of an assignee of the patnidar^ and in no better 
position, as regards the subordinate interests which the patnidar has 
created.^ In effect the under-lesseeifts, in case of a voluntary surrender, 
no more prejudiced by it than an assignee of the lease would be. 

’J A forfeiture involving action in invitum taken by the lessor is 
entirely distinguishable from a s^^rrender which involves consent on the 
part of the lessee. The distinction is thus explained by Mellish, L. J. : — 
** It is a mle of law that if there is a lessie* and he has created an nnder-lcase, 

i I * ’ i 

1 Jndoonath v. Sohoene, Kilbnm & Co., I, L. R., 9 Cal., C71; David v. *Sa'6iA, 

[1893] 1 Oh., 623 ; Timmappa v, Bamay I. L. B., 21 Bom., 811. 
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^ or any other legal interest, and if the lease is forfeited^ tlien the under-lessee, or the 
‘‘person claiming under the lessee, loses his estate as well as the lessee himself: but 
** if the lessee surrenders he cannot, by his own voluntary act in surrendering, preju- 
“ dice the estate of the under-lessee or the person who claims under him. If the ^ 
“ question arose between the under-lessee and the landlord, the moment the surrender 
" was produced, and it appeared in CCTurt that there was a surrender of the estate, I 
** have no doubt that a Common Law Court must necessarily hold that the landlord had 
‘‘ waived all right to forfeitare by accepting a surrender. c,It would not be determined 
** upon equitable grounds, but it would be a purely legal question ; that is to say, 

** although there might have been a right to claim a forfeitfb^e if the landlord had 
chosen to insist on it, yet he, de/Seto, not coming in under a forfeiture, but under a 
surrender if he then brought an action of ejectment against the under-lessee, the 
** moment the surrender was produced the action must in my opinion fail, p,nd the 
** under-lessee would be entitled to keep his estate.** ^ 

It is suggested that in the second paragraph ‘ lessor ’ is wrongly 
printed instead of ‘ lessee.* The exception must be intended to refer to 
those cases in which ostensibly there has been a forfeiture but in reality 
a surrender has been effected. 

lie, If a lessee or nnder-lcssee of property remains 
in possession thereof after thi determina- 
^^Effoct o* holding lease* granted to the lessee, 

and the lessor or his legal representative 
accepts rent from the lessee or under-lessee, or otherwise 
assents to his continuing in possession, the lease is, in the 
absence of an agreement to the contrary, renewed from year 
to year, or from month to month, according to the purpose 
for which the property is leased, as specified in section 
one hundred and six. 

ILUistrations, 

« 

(a) A lets a bouse to B for five years. B underlets the house to 0 at a monthly 
rent of Rs. 100. The five years expire, bdt G continues in possession of the house, 
and pays the rent to A. 0 *b lease is renewed from month to month. 

{h) A lets a farm to B for the life pf O. 0 dies, but B continues iu possession 
with A’s assent. B*b lease is renewed fr^ year to year. 

Commentary. 

On the determination of the lease,' the lessee is bound tOtSnrroT^der 
possession to the lessor, and on^ default he or bis under-tenant may be 
ejected. But if the lessor consents to his holding over by accepting rent 


1 Great Western Railway Co. v. Smith, 2 Ch, B., p. 253. 
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or otherwise, a new^tfaancy arises by presumption, which may be a 
tenancy trom year to year or from month to month, according to the 
nature of the property.' The presumption n^ay be displaced by evi* 
dence of an agreement inconsistent with it. The section does nob in 
terms say that the conditions contained in the original lease are to be 
treated as part of the renewed lease, but it was doubtless intended io 
follow in that respect ifce English rule. According to that rule where 
a tenant for a tehm^of years holds op%r after the expiration of the term 
and pays rent, a tenancy from year to year is created npon the same 
conditions as those contained in the expired lease, so far as they are 
applicable to, and not inconsistent with, a tenancy from year to year.^ 
In such cases the new tenancy is deemed to have commenced at tho 
same time of ^ear as the original tenancy, and notice to quit must be 
given accordingly. 1^ on the death of the landlord a tenant holding 
over continues in possession and pays the same rent to the landlord’s 
successors, it is evidence that the latter has assented to the tenant con- 
tinuing on the tei^ms of the original lease. * Here it seems that the 
Id^see of a house for a term of years would, if he paid rent after tlie 
expiry of the term, be treated as a tenant from month to month and 
would be entitled to fifteen Mays’ notice expiring at the end of any 
month of his texfancy.* If there is no evidence of consent on the lessor’s 
parifto the continuance of the lessee’s possession after the determination 
of tho lease, the lessee becomes a tenant-at-su£ferance, that being the 
phrase applicable to one “ who comes in by right and holds over without 
righ^/’ The position of a tenant-at-sufferance in English law can best 
be described in negative terms. He has a bare possession without right. 
Ho has no right to notice to quit before he is ejected by the lessor. His 
tenancy cannot be transferred by him to another, nor can it pass on his 
"death; at the same time he is not precisely in the position of a trespasser 
as would be the person who claimed under him by transfer or succession. 
Not being in the position of a trespasser he caihiot avail himself of his 
possession as adverse to the lessor, and therefore, but for the Statute of 
William, time did not run in his favour for tho purpose of barring his 
lessor’s claim. On this point the lawfn this country is not clear. The 
question is not whether the possession of a tenant-at-sufferance is 

1 See section 106. Similarly an intended lessee entering under an agreement for 
a lease, see Walsh v, Lonsdale, 21 Ch. D., 'V 

2 Woodfall’s Landlord and Tenant, 12th pd., p. 715; Sajaji v. Umaji, 8 Bom. 

H. 0., (A. C.). 27. • • 

3 Cornish u. Stubbs, L. 11.. 6 0. P., 334.. 

4 Nocoordas v. Jewraj, 12 Beng. L, K., 263# 

W % 
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adverse or not, but whether such a person is a tefiant within the meaning 
of the 139th Article to Schedule II of the Limitation Act. According to 
that article the twelve years* period begins to run from the moment when 
the tenancy is determined. Under this Act a lease for a term of years is 
determined by efflux of the time«limited thereby. Unless it is to be sup- 
posed that a lessee holding over without his lessor’s consent is still a 
tenant witliin the meaning of the 139th article, it* is clear that timB must 
run in liis favour from the date of the expiration of the term. In the 
Bombay High Court the opinion has been expressed that on the expira- 
tion of a lease for a term the tenancy is terminated. ' It was not 
necessary to decide the^ point because the tenant-at-sufferance had died 
and the possession of the defendant who took as his son was undoubtedly 
adverse. ^ The other view was taken in an earlier Madras case, where 
it was held that notwithstanding the determination of the lease the 
tenancy still subsisted and therefore the landlord’s right to sue was not 
lost.^ The point does not seem to have arisen in the other Courts. In 
the case of a ryot it has been held in Bengal that it makes no difference 
whether he holds under a patta or not, for the tenancy does not come to 
an end on the expiration of the term fixed in the 

117. None of the provisions of this chapter apply to 
leases for agricultural purposes, except in 
Exemption ot go far as the Local G-overnment, with the 

leases for agrioul- 

turai purposes. previous sauctiou of the Governor- General 
in Council, may by notification published 
in the local official Gazette declare all or any of such pro- 
visions to be so applicable, together with, or subject to, 
those of the local law, if any, for the time being in force. . 

Such notification shall not take effect until the expiry 
of six months from-'the date of its publication. 

Commentary. 

A lease of a coffee garden lias been held not to be a lease for aa 
agricultural purpose.* 


1 Eauthappa v. Seshappa, I. L. B., 22 Bom., 896. 

2 Adimulam v. Pir Bavotlian, I. L. E., 8- Mad., 424. 

3 Chaturi v. ^^akuud, 1. L. fi,, 7 Cal., 710 s Bee Madho v, Tekait Bam, I. L# 

3 Cal., 411, 417. ‘ ' 

^ ^ 4 Kuiihayen v. Mayan, I. b. B.j 17 Mad., 98. 



CHAPTER VL 

Op Bxohanqbs. 


118 . When t^o persons mutually transfer the ownor- 
• ship of one thing for the ownership of 
" Exchange " * de< a^no^ier, neither thing or both things being 
money only, the transaction is called an 
“ exchange.” 

A transfer of property in completion of an exchange 
can be made (Only in manner provided for the transfer of 
such property by sale. 

Oommentary. 

This chapter, dealing with iftoveahle as well as immoveable property, 
supplies an omission in the Contract Act, which does not treat of the 
contract of barter, Accordii^ to section 77 of that Act sale is the 
exchange of pro^Jferty for a price, and according to section 64 of this Act 
sale ^is a transfer of ownership in exchange for a price. By ‘ price ' is 
meant money only,^ for “ if there is an agreement that 1 shall sell yoa 
“ my horse for one of your books, the agreement does not constitute a 
“ sale, but a different kind of contract, namely, an exchange.^' * Black- 
stone^ says that the same rules of English law apply to coutraers rd sale 
and exchange, and this chapter also assimilates them, except for the 
provisions of section 119. The distinction however between sale and 
exchange remains a substantial and not merely formal one. An agent to 
sell may not barter the goods of his principal;* where two persons 
agreed to barter goods and one of them failed foy three ytsars to perform 
his part of the contract, Pollock, C,B., held that an action for goods sold 
and delivered did not lie against him, saying that no mere lapse of time 
“will turn a contract of barter into a contract for goods sold.*'® 


1 See Queen-Empress v. Appava, I. L. E., 9 liad., ; and note 141 to seotion 64. 

2 PotMer on Obligations, No. 6. 

8 1 Blfiom., 446, 447. • 

4 Guerreiro v. Peile, 3 B. & Aid., 616; Barbe v, Parker, 1 H. Bl., 287. 

6 Harrison v. Luke, 14 M. & W., 139; seep also Forsyth v, Jervis, 1 )Stark., 437, 
in which. Ellenborovgh, O.J., held in the case of sale of goods to be in part paid for by 
the delivery of goods of a stipulated value, "tbab upon the refusal of a purcliaser* Cb 
pay for them in that mode a contract resulted to pay for them in money. 
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The definition of exchange given here is titkcni from the New York 
Civil Code, section 903. Money may be exchanged for money, and any 
other property,^ except what is not transferable,* may be the subject of 
barter; the two things need not be of the same nature, and the interest 
which the parties have in them, need not be identical. It is otherwise 
according to English common law.* If money is given on one side it 
must be given on the other, for otherwise there c's a sale and payment of 
a price. It would seem, that, wh^re one piece of lan<^*is exchanged for 
another and the transfer is nojb effected by mere delivery, there must be 
two registered instruments, each in consideration for the other.^ The 
necessity for a registered instrument must depend on the value and 
nature of the property transferred to one party or the other in pursuance 
of the exchange. 

119. In the absence of a contract to Iflie contrary, 

liight of party de- deprived of the thing or part 

prived of thing re- thereof he has received in exchange, by 
ceived in exchange, defect in the title of the 

other party, is entitled at his option to compensation or to 
the return of the thing transferred by him. 

Oommentary* 

This section may be compared with section 109 of the Contract Act. 
tt affirms in distinct terms not to be found in Chapter III, that each 
party warrants his title to the thing which he transfers. There is a 
similar warranty implied in the exchange of the English common law, 
according to which a defect of title does nob by itself defeat an exchange. 
And so here, the section would not apply unless there was eviction, or 
actual deprivation.^ 

Where wir.e was ^iven by the plaintiff in exchange for a bill of 
exchange on the terms that the plaintiff was not to have recourse to the 
defendant in case of the bill not being paid, there was in effect ‘ a con* 
Hract to the contrary,’ and it w§b held that, although the plaintiff on 
proving that the bill was valueless might possibly recover in an action 

1 See Empress v, Joggesson, I. L. R.. 3 Cal*, p. 383. 

2 See seotiou 6 . 

3 Smith's Law of Beal and Personal Property, p. 627. 

4 Davidson's Precedents, Vol. V.* p. 77- It has been held that by Hindu law an 
exchange of lands foll 9 .wed by possension need not be evidenced by writing, Manteiis 
4. Chekuri ;1 Mad. H. 0., 100. 

( Smith’s Law of Beal and Personal Property, p, 62 O 4 
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for trover or decei^. h^oould not recover in an action for goods sold and 
delivered.' • 

It is to be observed that the right to compensation is given to the 
person deprived of the thing he received, and not as in section 109 of 
the Contract Act, to “any person claiiping under him.’* Whether it 
is intended to restrict the right to the party only or the party and his 
heirs, and within what ^mits of time the right may be exercised, is not 
explained. It is* apprehended that it cannot at any rate be exercised 
against purchasers for value without notice. 


120 . Save as otherwise provided in this chapter, 
• each party has the rights and is subject to 

Bights and liai^iii- jJjq liabilities of a seller as to that which 

lilGB Oa p&rtlQS* 

, he gives, and has the rights and is subject 
to the liabilities of a buyer as to that which he takes* 


• Oorijmentary. 

This section is taken from the New York Civil Code, section 90< 
When the subject of the excbAnge is immoveable property, the rights 
and liabilities of 4he transferor and transferee will be regulated by the 
provisibns of section 55 of this Act, and section 18 amoog others of the 
Specific Relief Act will be applicable ; when it is moveable property 
those of Chapter VII of the Contract Act, including the sections relating 
to warranty of quality, will apply. In an English case, where a certain 
quantity of Champagne was exchanged for an equal quantity of Bur- 
gundy supposed to be of equal value and the Burgundy turned out to be 
in bad condition, it was held that no action would lie in the absence 
of fraud or express warranty. The maxim caveat emptor was applied.* 
Hero the plaintiff would have had relief if he had shown that the 
Burgundy was unsouua. 

121. On an ezcbange of money, each party thereby 
Bwshangeof Warrants the .genuineness of the money 
given by him. 


1 !l^ad «. Hutchinson, 3 Oamp., 352 ; see also In re Michell, I. L. K., 8 Cal., 870, 
ill 'which it was held that a Government cnrrepcj'note is not * goods * within the 
meaning of the Contract Act, “as being legal tender for the amount expressed 
“therein." • , 

8 Le Nenville n. Nonrse, 3 Camp., 361.* 
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Commentary. ^ 

With this section majr be compared New York Civil 6ode, section 
906. In. transactions of any kind where money passes as snob, it is pre- 
supposed that the money is good, and the payment of false mone^ by 
the purchaser of goods is no payment. So if a man pays money for bills 
and they turn out to be forged, the money may be recovered.^ And 
conversely, where a man deposited bank notes with the defendants and 
the bank stopped payment before the notes were presented, it was held 
that he could not recover thqir value.* In such ^ases there is a total 
failure of consideration. * 


1 Jones V. Byde, 5 Taunt., 487 ; Eicholtz v. Banister, 17 0^ B., (N* S.}# 70d. 

2 Timmins v. Gibbins, 18 Q. B., 722. 

S n., p. 725 per Campbell, O.J« 
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Op Gifts. 


122. is the transfer of certain existing move- LI] 

‘able or immoveable property made volun- 
Gift e ne . without Consideration, by one 

person, called the donor, to another, called the donee, and 
accepted by or on behalf of the donee. 

Such acceptance must be made during the lifetime of [2] 
Acceptance when the donor and while he is still capable of 

to be made. giving. 

If the donee dies before acceptance, the gift is void. [3] 
Commentary. 


Note 1. The first condttion of a gift, as distinguished from other 
alienations, is tlhit it should be an act of mere liberality on the giver’s 
par? in this sense, that, whatever may be his motive, the act is not done 
in obedience to any legal obligation, nor with the purpose of placing 
the donee under any legal obligation. It is an act therefore which 
imports a clear gain to the donee, an accession to his property which he 
could not have demanded and for which he cannot bo compelled to make 
a return. Where the manager of a hank stole from it certain bonds 
and sold them and afterwards restored them to their place with others 
of a like kind and value, it was held that the bank was not in the posi- 
tion of a donee, inasmuch as the delivery of the bonds was a mere 
restitution of the property which the bank had a right* to demand. Tb 
was immaterial that the bank did ^ot know that the bonds had been 
stolen or restored/ The expression ‘ voluntarily and without considera- 
tion’ is taken from the New York^Oivil Code, section 600. In the 
nature of things anything may bo given, whether tangible or not, and 
one who remits a debt, wholly or in part, or surrenders any right 
in re aliend, makes a gift equally with one who makes a present in 
money, ^he chapter is, however as it would seem, confined to gifts of 
tangible property, moveable or immoveaJjleT. The subject-matter of the 

- - — — - 0 • 

1 London and County Bai^iiig Oo. f. London and River Plate Bank, 21 Q. 

635 , 
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gift must be m existence,' and it must not be of the tbinjgs declared 
by section 6 to be incapable of transfer. In the absence of evidence of 
a contrary intention, all the interest which the donor is at the time 
capable of passing in it and also its legal incidents will pass to tbe donee 
by the deed of gift.® Evideneq^of such contrary intention may of course 
be gathered from the rest of the instrument.® Where a wife having 
received a banker’s draft for a legacy payable to her separate use 
indorsed the draft and handed it^over to her husban^, and he had the 
amount placed to his deposit- account with his bankers and shortly 
afterwards died, it was held on these facts taken with' the widow’s 
evidence that she did not intend to make a gift of the money to her 
husband and that the property had not passed to him,* 

Note 2. The donee must be a person in actual existence, or at least 
j f ^ ^ child in embryo who afterwards comes into actual 

existence,® and there must be acceptance on his 
part of the thing given. Gift is generally considered to share the nature 
of ‘ contract ’ in so far as it is a transaction to which the consent of two 
persons is required. Possession moreorer, which is* part of the trans* 
action, involves a consenting mind in the person taking it. It would not 
however be a correct statement of English, law to say that there could be 
no complete gift without the donee’s consent ; for there the accepted 
rule is that, when once the donor has done his part in transferring 
the property, it vests in the donee subject only to his dissent. It is not 
positive consent, but absence of dissent, which is required to make a 
gift complete and irrevocable. Thus where the plaintifE transferred 
£6,000 consols into the joint names of herself and the defendant with 
the intention that the defendant should have them after her death, and 
the defendant knew nothing of the transfer until he was called upon to 
concur in re« transferring the stock to the plaintiff, it was held that the 
transfer was complete and could not be revoked, notwithstanding the 
want of prior acceptance by the defendant. ® There is a general presnmp* 
tion that a man accepts what is purely beneficial to him. A man may 
fairly be presumed to assent to that to which he in all probability would 

- % ' ' ' ' 

1 See note to section 6 ; and section rJ4. 

2 See section 8 ; and see OhattarLal v, Shewukram, 5 Beag. L, 125; Srimati 
Pabitera v. Damndar, 7 Beng. L. B., 697. 

3 Kalidas v. Kauhays Lai, I. L. B«, 11 Cal., i . 

4 Green v, Garlill, 4 Oh. D., 882. * 

5 Jatindra Mohan Tagore v. * Gaiiendra Mohan Tagore, 9 Beng. L, Br, p. 397, 
and see section 5, and note thereto. 

|S Standing v. Bowring, 31 Oh. D., ^2; see Bai Knshal v, hakhma, I. L* B.. 
7 Bom., p. 452. 
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assent if the opport^mi^ were giren him.^ No man however is obliged 
to accept a^ift. If therefore one desires to make another a present, and 
the intended donee declines to take it as a present, saying he will accept 
it as a loan only, and the intending giver acquiesces, there would be a 
loifn and no gift.* On the other hand^ if the giver insists on the thing 
being kept as a present or not at all, and the recipient acquiesces, there 
would be a gift and nq/i a loan.* In view of the express words used in 
this section, it may be doubted whe|her such a case as Standing v. Bow- 
ring,^ above stated^ would, if dealt with under the Act, be decided in the 
same way, • And the question may well arise, because, as provided in the 
next section, the transfer may be made by a registered instrument with- 
out delivery of possession, and therefore need not necessarily be brought 
to the knowledge of the intended donee. If property of an onerous 
nature, shares in a company on which calls may be made, or an 
interest under a lease is comprised in one gift with property of a purely 
beneficial character, the donee cannot accept the latter and disclaim the 
onerous property ; for prirnd facie the intention of the donor is that the 
gift should be ac2epted as a v^ole or not at all.^ 

Acceptance, which is always necessary to constitute a complete 

Complttionofm,. “5®* ^ distinguished from receipt which is 

, only necessary in the case of moveable property, 
an^ then in the absence of a registered instrument. Receipt and posses- 
sion of property is often evidence of acceptance, but it is not the same 
thing ; for a man may receive a thing for the purpose of seeing] whether 
he will accept it or not. Receipt for such a purpose can no more 
amount to acceptance in the case of a gift than it can in the case of 
goods similarly received by a buyer.® The importance of the distinc- 
tion between gifts and alienations made for consideration becomes 

1 Xenoa v. Wickham, L. B., 2 H. If.,315, per Willes, J. The presumption holds 
good even though the gift is of an ox^rous nature, Siggers v. Evaus, 5 El. & BL, 367 1 
8.C., 24 L. J., Q. B., 303 ; London and County Bauking«Co. v. Lofidon and Biver Plate 
Bank, 21 Q. B. D., 535 ; see however pe^ Gave, J., The Queen v. Ashwell, 16 Q. B. I)., 

p. 208. 

2 Hill e. Wilson, L. B., 8 Oh., 888. 

3 16., p. 896. * 

4 31 Gh. D., 282. So under the Contract Act it is only .an accepted proposal 
that makes a promise [section 2 (6)], and therefore even a promise to make a gift, 
valid according to section 25 (1), must apparently be accepted by the promisee before 
it beoomelli binding. 

6 Guthrie v. Walrond, 22 Oh. D., 673;, to gift of leaseholds see BHos v. 

Jenkins, 6 Gh. D., 619. « • 

6 See Contract Act, section 118 ; and Dharmodas v. Nistarinx, I, L. B., 14* Gal., 
446, where there was acceptance but no delivery. 

51 . 



402 


oouniBTiozr ov titlib. 


[dH.TH,, 

apparent when the alienation is questioned by suhe^quent purchasers or 
creditors of the alienor; (see section 53)^ or when, the alienation being 
incomplete, it is sought to compel the alienor to carry it out or give 
efEect to it. In accordance with the general rule that the Courts will 
not enforce an agreement made i^ithout consideration, the law does hot 
give assistance to the volunteer who claims to have some act done by 
the grantor to make the gift complete. If a gif t^ intended and some- 
thing remains to be done by the doqor to make it legally complete, the 
transaotioa is inoperative and the intended donee has no remedy. Thus 
in the ease of railway stock, a transfer in the books of the company being 
necessary to make .a complete assignment, tbe mere delivery of the 
certificates does not give the Intended donee a valid title against the 
donor, his executors or his creditors.' But there is another way in 
which a person may without consideration transfer property to another, 
namely, by constituting himself or some third person trustee of tbe 
property for that other. 

A man may transfer his proper^ wlthont consideration in one of two ways : 
«he may either do such acts as amotiTit in law to p, conveyance 6r assignment of the 
** property, and thus completely divest himself of the legal ownership, in which case 
** the person who by those acts acquires the property takes it beneficially or on trust 
“ as the case may be ; or the legal owner of the property may, by one or other of the 
** modes recognized as amounting to a declaration of trust, coifiititute himself a 
“ trustee and without an actual transfer of the legal title may so deal -with thb |ro- 
“ perty as to depri-o-e himself of the beneficial ownership and declare that he will 
“hold ii from that time forward in trust for the other person,”* 

The two traupactioua must be kept distinct, and where there is on inten- 
tion to give not fully carried out, effect cannot be given to it* as a 
declaration of trust. For the latter an expressed intention to hold the 
property as a trustee on behalf of another is required, and no actual 
change of possession is necessary, “ whereas words of present gift show 
** an intention to give over tho property to another, and not retain it in 
“the donor's hands for ,any purpose, fiduciary or otherwise.” In a 
recent case the facts proved were that a person (since deceased) handed 
to her executor a promissory-note signed by her, desiring him to keep 
it till her death and then give it tc her servant, E. H., if she should so 
long remain in her service. It was held that the deceased had done 
what was necessary to show that she intended her executor to hold the 
promissory-note as a trustee for E. H. on the condition mentioned.* The 

n 4 

S 

1 Moore e. Moore, L. B., 18 Eq., as to tbe voluntary assignment of action- 
able claims see note to sections ItiO awl 131. ^ 

‘ * 2 Bichards v, Delbridge, L. B., 18 Eq.; 11, 14. 

8 Shenstone v. Brock, 36 Gh. B., 541 ; Coobrane v. Moore, 25 Q. B. If,, p. 78. 
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doctrine involved English cases has been recognized by the High 

Court of Bbmbay.* But as is observed by that Court the doctrine is 
one which, “ when it is sought to establish it by oral evidence, requires 
“ to bo applied in this country with the greatest caution ; and we cannot 
“ doubt that to allow an acknowledgment of trust to bo established by the 
evidence of interested parties, speaking as to conversations which took 
“place seventeen yearaago without the corroboration derived from other 
“evidence point^g irresistibly in tl^e same direction, would be tointro- 
“ duce a most dangerous mode of appreciating evidence in this country 
“and would offer a direct encouragement to perjury.* Owing to the 
frequency of henami transactions, no presumption in favour of an inten- 
tion to benefit another arises from the mere fact of property being bought, 
or an account opened in his name. There must be clear evidence of 
intention on the part of the person from whom the funds proceed to 
constitute himself a trustee or divest himself of all beneficial interest in 
the property.® 

Note 3* The transaction must be complete as well on the donee’s 
as on the donor’s part while tlfey are still alive. But in England it has 
been held that if the intention of both parties has, by the default of a 
third party, been prevented’^from taking effect during the donor’s life- 
time, the gift i'b none the less good ; as where money was given in the 
form of a cheque and the banker wrongf ally refused to cash it.^ 


123* For the purpose of making a gift of immove- [1] 
-ivansftr how property, the transfer must be effected 

by a registered instrument signed by or 
on behalf of the donor, and attested by at least two 
witnesses. 


For the purpose of making a gift of moveable property [2] 
the transfer may be effected either by a regfetered instru> 
ment signed as aforesaid or by delivery. 

Snob delivery may be made in the same way as goods [3]: 
sold may be delivered. * 

1 Merbai Perozbai, I, L, E,, 6 Boziu, 269; Jamsetji v. Sonabi, 2 Bom. H, 0., 

130; see also Golam Yassin v. Official Trustee of Bengal, I. L. E., 8 Oal., 887; 
Yencatach^lla v. Thatbammal, 4 Mad. ^.0., 460. 

2 Hirbai v, Jan Mahomed, I. It, E., 7 Bom.^ p. 251 ; Bbaskar v. Sarasvatibaii 
1. L, R., 17 Bom., 486 ; Ganapati v. Savitbri, f, *[i. R.^ 21 Mad., 10, 

3 Ashabai v. Haji Tyeb, I. L. R., 9 Bom., 116 ; Mayne*a Hindu Law, § 401. . , 

4 Bromley v, Brunton, L. E., 6 Bq., 275 ; see also Man Bhari v. Naunidh, I. L. 

4 All., 40 j and Burge’s Colonial and Foreign Laws, Vol. II, 144 
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Oommentary- 

Note 1. It is first to be observed that this section applies to trans- 
actions with Hindus, but does not apply in districts in which the 
Registration Act is not in force. ^ There is no very material difEerence 
between the language of this section and that of section 54. If therefore 
it is right to suppose that each of the modes of ejecting a sale denoted 
in that section is sufficient in itself, and that possession js not necessary 
when a registered instrument has been executed, it would seem that the 
same view would hold good with regard to this section in respect of gifts. 
In that view delivery of possession is not necessary to make a valid gift, 
whether of land or of moveables. In the former case a registered 
instrument, attested by two witnesses, is the sole mode prescribed. 
Instruments of gift of immoveable property are among the documents, 
registration of which is compulsory under section 17 of thj Registration 
Act. In a case decided irrespectively of the Act, where a Hindu purported 
i to make a gift of a house and executed a registered deed of gift, but the 
I transaction was unaccompanied either by possession the part of the 
I donee or any symbolical act, such as handing over documents of title or 
I permitting the donee to receive rents or other like act, it was held that 
I there was no complete gift notwithstanding that the deed of gift was 
^ registered.^ But where a gift of land made in 1883 was in question the 
I same Court held that, while delivery of possession was not necessary, 
' such gift could be effected only by a registered instrument.® In a recent 
Madras case it was held that the registration of the deed in order that 
it should be efficacious must be effected with the donor’s consent and that 
therefore a deed of gift registered compulsorily cannot avail against 
a duly registered conveyance of a later date.^ This decision amounts 
to saying that the provisions of the law of registration regarding compul* 
soiy registration do not affect gifts, but nothing in the Act to justify that 
conclusion is indicated. A particular form of transfer being now 
prescribed by law, a gift' made in any other form will be inefficacious, 


1 See Act III of 1886— the Amendment Act — section 3, which provides that 
this section shall be read as supplemental to the Indian Begistration Act, 1887, ante 
p. 25. By section 32, Act XIII of 1859, this section is extended to every cantonment 
in British India. 

2 Dagai Daboe v. Mothura Nath Ghattopadhya, I. L. B., 9 Gal., 854 ; Harjivan 
Auandram v. Naran Haribhai, 4 Bom. H* 0., (A. 0.), 31; Bank of Hindusthn v* Prem* 
chand Baichand, 5 Bom. H. G., (0. C}/)^ 83. 

3 Dharmodas V. Nistarini,dL. B«, 14 Gal., 446 ; see Mannu Singh e. Umadat, 
I.^lJ. B., 12 All., p. 527.*" 

4 Bamamirtha v. Gopala, I, L. B., 19 Mad., 488. 
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as well between doQiSb and donee as between tbe donee and pei^ons 
bolding adversely lo him and the donor. ^ 

Note 2% In the case of moveables, a gift may be effected either by 
a registered instrnment executed by the donor or by delivery. Delivery 
of possession is not necessary when such instrument has been executed.* 
In English law an analogous alternative is presented.* A gift of chattels 
may be made either verbally with delivery, or by means of a deed with- 
out delivery. Inhere thei^e is a deed the absence of possession gpven to 

the donee is only important as evidence iof fraud against third persons. 

* 

NdtO 3t 7he delivery of moveables required is that described in 

^ section 90 of the Contract Act, There seems to be 

no reason why, when the subject-matter of the gift 
is in the donee’s hands before the gift is made, continuance of possession 
should not be jield sufficient. Where one said to another, “ 1 will give 
“ you the plate of mine which you have,” it was held that there was no 
gift, not because the plate was already with the intended donee, but 
because there way a promise to give rather than a gift.* And so in the 
case of furniture belonging to the claimant’s father, but kept in the house 
occupied by her and her husband, it was held that the gift was complete 
without any manual deliverer or removal of the furniture. There were 
words of present gift by the father, she was living in the house and 
usihg the furniture, and nothing more was required to transfer the 
possession from her husband to her.* Similarly in a Bombay case 
where one of the donor’s daughters was in actual occupation at the 
time of the gift, it was held that a declaration of gift in favour of all 
his daughters, made by the donor and acquiesced in by her, was sufficient 
to constitute a valid gift to them.* If the property is in the hands of 
a third person, a request to such person by the donor to deliver, is the 
only delivery possible.^ In Cochrane v. Moore^ it was left undecided 

1 See Merhai v. Fero^bai, I. L. *B., 6 Bom«, p. 277 ; Kalidas v. Kanhaya Lai, 
t. L. R., il Oal., p. 121 ; s.o., L. B., 11 I.^A., 219. 

2 Dbarmodas v. Nistarini, T. L. B., 14 Oal., 446. 

3 1 B1. Com., 441; Irons v. Smallpieoe, 2 B* & Aid., 551; commented on in Doe 
d. Seebkristo v. B. I. Co., 6 Moo. I. *J7S, re-affirmod in Cochrane v. Moore, 25 
Q. B. D., 67. As to the effect of a deed in India, see Kaliprasad 'JPewari v, Baja 
Sahib Frahlad Sen, 2 Beng. L. B., (B. C.), 111. 

4 Shower v. Filck, 4 £x., 478, cited in 1 Sm. L. 0., 9th ed., 166 ; Richer v, Voyer, 
L. B., 5 P.^C., p. 4,77 1 In re Ridgway, 15 Q. B. D,, 447; Cain u. Moon, [1896] 2 Q. B., 
283. 

5 Kilpin v. Baticy, [1892] 1 Q. B., 5S2.« * 

6 Bai Kushal v. Ijakhma, I. L. B., 7 Bom.^452.* • 

7 Sfaaik Ibbram v. Shaik Sulcman, I. fj, B,, 7 Bom., p 160. 

8 26Q.B.I>., p.73. 
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whether ibo undivided fourth part of a horse a*hiiiits of delivery, and 
whether a letter written by the donor to the custodian of the horse, 
informing^ him of the gift of one-fourth of it, was sufficient delivery to 
perfect the gift. Where the directors of a railway, having resolved to 
give one of their servants a bonus in consideration of his good services, " 
transferred the necessaiy sum to the district paymaster and no further 
step was taken, it was held that the money could uot he attached as the 
property of the servant, because the gift had never^l^en completed.^ 
The recognised mode of transf/^rring Grovernment promissory notes is 
by indorsement, and without indorsement a gift of such property is there- 
fore incomplete.* Accordingly where the defendant was in possession of 
such notes, standing in the name of the plaintii^’s testator, and claimed 
to hold them in virtue of a gift made by him, it was held that the 
plaintiff as executor was entitled to recover them, inasmuch as the gift 
was incomplete.^ The authority cited for this decision was Shillito v. 
Hohson,* There the holder of an equitable mortgage, intending to make 
his nephew a present of it, simply handed over the deed deposited with 
him to his nephew, and the deed was clakned by the administrators of 
the donor after his death,, it was held that, as, in the absence of an 
instrument under seal required by English law, there was no valid 
transfer of the equitable charge, the deed which was oxly an incident 
to it must be g^ven up. Similarly, where the mortgagee by a letter 
addressed to the mortgagor relinquished his rights under the mortgage 
enclosing the mortgage-deed in his letter, and subsequently changed his 
mind and proceeded to enforce the mortgage, it was held that the release 
being without consideration and not made under seal was ineffective. 
The intention of the mortgagee, evidenced in writing the letter and hand- 
ing over the deed, was not carried into legal effect, and the gift remained 
incomplete and was therefore unenforceable.* 

8ift of existiiig 124. A gift comprising both existing 
•md future property, future prc^erty is void as to the latter. 

OoHimentaiTy. 

There can be no alienation of iv thing which is not] in existence, 
or does not' belong to the person purporting to alienate it. At most 
the professed alienation in such a case qan operate as a contract. As 

1 Janid Das E. le B. Company, 1. L. Be, 6 AIL, 634. 

2 Merbai v, Perozbai, I. iL, 'B., 5 Bom., 277- ♦ , 

3 Ebnrsedji f. Pefitooji,<I. It* B., 12 Bom., 673. 

4 30 Oh. D., 396. 

r> Hancock v. Bony, 54 L. T., S., 197. 
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however a promise tc^dlake a gift creates no legal obligation, it follows 
that a profdsed gift of future property can have no operation at alL^ 


125. A gift of a tiling to two or more donees, of 
• * whom one doeg not accept it, is void as 

whom one does not to the interest which he would have taken 
haJd he accepted. 


' Oommentpiry. 

In othet words, the shares of those who accept the gift are not 
increased by the share him who refuses. As to the latter share the 
gift fdSls.* In the case of testamentary' gifts to several persons jointly, 
if the gift to one of them fails by reason of his death or otherwise, the 
others take the whole property under section 93 of the Indian Snooes* 
sion Act. Whereas if a similar gift is made in words showing that the 
donees are to take distinct shares and not jointly, it is otherwise ; in 
such a case if any legatee dies before the testator, his share of the legacy 
under section 94 ol the same A^t falls into the residue. 


126. The donor and donee may agree that on the [i] 

whe aua ke ^'“7 Specified event which 

Bospeo^ed or *6- does not depend on the will of the donor 
a gift shall be suspended or revoked ; bub 
a gift which the parties agree shall be revocable wholly or 
in part at the mere will of the donor is void wholly or in 
part, as the case may be. 

. A gift may also be revoked in any of the cases (save [2] 
want or failure of consideration) in which, if it were a con- 

- f 

tract, it might be rescinded. 

Save as aforesaid, a gift cannot be revofed. 

Nothing contained in tfiis section shall be deemed to [8] 
afiect the rights of transferee^ for consideration without 
notice. ' 

Ulustrations. 


(a) A gives a field to B, reservteg to himself, with B*8 assent, the rig^t to take 
hack the field in case B and his descendants die before A* B dies without desoend- 
ants in A’b life-time. A may take back the field. ^ 

a — 

1 See note to^section 6, ante p. 29. • * • . 

2 Bnrge’s Foreign and Colonial Laws,* Vol* ll*, p. 144; compare !N‘andi Singh 
If* Sita Bam, L. B., 16 1. A., 44* 
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(h) A gives a laTch of rupees to B, reserving to with B*s assent, the 

right to take back at pleasure. Es. 10,000 out of the lakh. The gift hcftds good as to 
Jls. 90,000, but is void as to Es. 10,000, which continue to belong to A« 

Commentary* 

IfOte If Chapter II prevision has already been made for trans-* 
/? s mptionofgifts subject to conditions, seetion 21 among others 

referring to conditions precedent, and section 31 to 
conditions subsequent. The ‘ event ’ in the present shetion nob being 
designated as uncertain, it ipay be that other cases than those of 
conditions proper are here intended, and that the ease of a gift to take 
effect, or to be annulled on the happening of an event which must happen, 
is also contemplated by the section. ^ A gift may be made on the coudi<- 
tion that the donee is to perform certain services, or that in default his 
interest shall be determined. The continned performance of the services 
is then made a condition to the continuance of the tenure. But to assert 
that “ whenever service enters into the motive or consideration for a 
grant, that the grant will become void if for any reason the service 
“ ceases to be performed,” is, in the opinion of the Judicial Committee, 
a proposition far too wide.* In the case where this opinion was ex- 
pressed, the grant had been made in part as reward for the past services 
of the grantee in warding off the incursions of elephants, in part on 
account of future services of the same kind. It was held that the*^ grant 
could not be resumed on the ground that there was no longer any 
occasion for the performance of the service ; although, if the donee bad 
wilfully failed in the performance of his duties, he might have been 
liable to forfeit the tenure. In the absence of a condition, the Govern- 
ment cannot any more than a private individual revoke a gift actually 
made;* and when a gift is complete at the time when the actual 
transfer takes place, the parties cannot afterwards import a condition.^ 
Distinct from the case of a grant subject to a condition of service to be 
rendered is that of a grax^t of land as a remuneration for services. In the 
latter case, unless there has been a git'ant of an hereditary office, the land 
may be resumed when the services are no longer required.* 

Where a promise is made contingent on the mere will of the promisor, 

V- - ■ ■ ■ . 

1 See section 19. 

2 Forbes v. Meer Mahomed, 13 Moo. I. A., 438 ; s.o., 5 Beng. L. B., 529 ; Kool- 

deep Narain Singh v. The Government of India, 14 Moo. 1. A., 247 ; see Lakshmi v. 
Ohendri, 1. L B., 8 Mad., 72. * ^ 

8 Collector of Batnagiri v, Vyankafcrav, 8 Bom. H. 0., (A. 0.), 1- 

4 Bam Snrup v. Bela, I. L. B., 9 All., p. 321 ; s.o., L. B., 11 1. A., 44. 

6 Sanniyasi v. Salur Zemfudary I. L. B., 7 Mad., 268 ; Malyidevi v. Vikrama, 
17 li. B., 14 Mad., 365 : iladha v. Budhu, *1. li. B., 22 Oal., 938; Bhimopaiya e. Bam- 
chandra, !• L. B,, 22 Bom., 422. 



WHEN GIFTS IDAT BE SET ASIDE. 


409 


sect. 120'.] 


and not on his doing i^me act, there is no legal promise.^ A man is not 
bound to p^Ty money if he has only promised to do so if he chooses. 
Here it is declared that a gift made contingent on the mere will of 
the giver is null and void. If such a provision is required it may be sug- 
*gesfed that it would have found a moije appropriate place among the 
general provisions in Chapter II. But it is difficult to see what prac- 
tical use there is for it If a man makes a gift reserving an absolute 
power of revocahipn, whether the gift is void or whether he may revoke 
it at his will, does* not apparently make any difference as between the 
immediate i^larties to the transaction. In either case, subject to the 
law of limitation, he may recover the things as his own property. Only 
in the one case it would, on the power being exercised, have ceased 
to be the property of the donee ; and in the other case the gift being 

void-, it had never ceased to be that of the donor. 

» 

Note If consent to a gift is caused by coercion, undue influence, 
fraud or misrepresentation the gift is voidable at 

When gifts may the option of the party whose consent was so caused 

be set asiilot * 

(section 19, Contract Act). The right to impeach a 
gift on the ground of fraud survives to the representatives of the donor; 
thc‘y cannot however avoid# a gift which the donor himself without 
actually ratify ihg it has not chosen to retract.* 

• fn the absence of fraud or other special reason for setting aside the 
gift, the Courts will not undo the act of the giver merely because it was 
voluntary. His consent having been properly obtained, the law does not 
countenance him in changing his mind. “ If a man will improvidently 
“ bind himself up by a voluntary deed, and not reserve a liberty to 
“ himself by a power of revocation, a Court of equity will not loose the 
“ fetters he hath put upon himself, but he must lie down under his own 
folly.”* Ordinarily it is for the donor to show that his consent was 
obtained by improper means.* But there are some cases in which the 
presumption, that a person transacting business knew what he was 
doing and was not acting under undue influence, does not arise. Section 
111 of the Evidiance Act, providing for the case where there is a question 
of the good faith of a transaction between parties one of whom stands to 

1 See Contracb Act, section 31. 

2 Mitchell v, Homfray, 8 Q. B. D«, 687. 

3 Cited in notes to Ellison, 1 W. & T. L. 0., 6th ed., p, 363; see Abhaohariv. 

Kama Ch*andrayya, 1 Mad. H. C., 393. As to the case of gift by a devotee to a reli- 
gious institution of which sho became a men^bef but which she subsequently left, 
see Allcard v. Skinner, 36 Ch. D., 145. ^ , 

4i Henry v, Armstrong, 18 Oh. D., 6^8 : see too as to burden of proof, Thalsoor 
Peen v. Nawab Syed Ali, 13 Beng. L. B>., 487 j s.c., L. B., 1 Ir A., l^l?. 

r>‘i 
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tbe other in a position of active confidence, throw yie bnrde^of proving 
the good faith of the transaction on tlie party who is in the* position of 
active confidence,^ In the leading case of Huguenin v. Baseley,* a volun- 
tary settlement, made by a widow in favour of a 
Vn ue influence, clergyman w]jo had managed her affairs, was set aside * 
on the ground of the spiritual ascendancy and undue influence obtained 
by the defendant over the mind of the plaintiff. JEtaving regard to ,the 
relations existing between Baseley ^nd the widow, Lord Eldon said: — 

“ The question is not whether sjhe knew what she was doing, had done, 

“ or proposed to do, but how the intention was produced ; ‘whether all 
“ that care and providence was placed round her as against those who 
** advised her which, from their situation and relation with resphet to 
“ her, they were bound to exert in her behalf.” The relief is granted on 
“ the general principle applying to all the variety of relations in which 
“ dominion may be exercised by one person over another.”** It lies on the 
party who occupies a position giving him any such influence over another 
to show that he has not in any dealing with him taken advantage of his 
influence, and that the other perso-i hast, acted voluntarily and deli- 
berately knowing the nature and effect of his acts.* The absence of 
independent advice is one of the most important circumstances to be con- 
sidered. Among such exceptional cases, in which the ordinary presump- 
tion of understanding and capacity does not arise, is the case r.of 
purdanashin women. ** According to the principles which have always 
** guided the Courts in dealing with sales or gifts made by ladies in such a 
“ position, the strongest and most satisfactory propf ought to be given by 
^^the person who claims under a sale or gift from them that the transac- 
**tion was a real and bond fide one and fully understood by the lady 
‘‘whose property is dealt with,”* Especially when she has had no legal 
assistance, the Court ought to be satisfied that she had the transaction 
explained to her, and knew what she was doing.® On an issue of undue 
influence it has ba^n said that the Court* has to consider (a) whether the 
gift in question is one which a right-xainded person might be expected 

1 Compare Act YI of 1899, amending section 16 of the Contract Act. 

2 2 W. & T. L. 0., 6th ed„ p. 597. t 

3 See Lydn v. Home, L. R., 6 £q., 655 ; Sital Prasad v, Parbu, I. L. B., 10 
All., 635 ; Mannn Singh v. Umadat, I. L. R., 12 All., 523, 

4 Hnnter v. Atkins, 3 My. & K., 113 ; Evidence Act, section 111. 

5 Thakoor Deen v. Nawab Syed Ali, 13 Beng. L. R., p. 431 ; s.c., L. 1 I. A., 

p. 206.* 

6 Ashgar AU p. Lelroos Banco, I. •L, R., 3 OaL, 324 ; see too Kamioi Snndari v. 

Kali Prossnnno, I. L. R., 142 Cal., 2B5 ; B., 12 I. A. , 216 ; Mariam Bibi v. Sakina,* 

t'l. 11 R., 14 All., 8; Wajld Khan v Ewaz AJi, I. L. R., 18 Cal., 546, and Rajabai v 
^Ismail, 7 Bom. H. C.?(0. 0.), 27 5 Rhodes w. Bate, L.B., 1 Oh., 267. 
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to make, (§) is or i£^ i)ot an improvident act on the donor’s part, (e) 
is such as t*o have required advice, if not obtained by the donor : and 
(d) whether the intention to make the gift originated with the donor. ^ 
In the absence of fraud, a gift will not be set aside 
on the ground of m^re mistake unless the mistake 
is with respect to a matter on which the gift has been made conditional. 
In Tjumley v. Desborougji* the plaintiff filed his bill to impeach a volun- 
tary settlement ^ade by him in favour of his supposed wife. On his 
failure to prove fraud on the woman’s part, the bill was dismissed. In 
another casd’ a gift was made by will to a woman whom the testator in 
ignorance of the existence of her former husband had married, and by 
the same will another gift was made to a daughter of the same woman 
described as his step-daughter. It was held that the* former gift failed 
on account of the woman’s fraud, but that the gift to the daughter was 
valid. In a Bengal case,^ where the Privy Council refer to the case last 
cited, it is said : — 

“ The distinotion between what is deaoription onl^ and what is the reason or 
motive of a gift oif bequest znaj often be very fine, bnt it is a distinction which 
must bo drawn from u consideration of the language and the surronndiii^ oirenm- 
** stances. If a man makes a bequest to * his wife A. B.’, believing the person named 
** to bo bis lawful wife, and ho hafi not been imposed upon by her, and falsely led to 
** believe that he^oonld lawfully marry her, and it afterwards appears that the 
'‘mftbiriage was nob lawful, it may be that the legality of the marriage is not essential 
the validity of the gift. Whether the marriage was lawful or not may be 
** considered to make no difference in the intention of the testator.” 


In the particular case, which was one of a deed of gift in favour of an 
adopted son, it was held on the construction of the deed that it was the 
donor’s intention to give his property to the person named, as his 
adopted son, and that, as the adoption was invalid, the gift did not take 
effect. The case was distinguished from one in which a gift was made 
to an adopted son, with a direction that the testator’s wives should 
perform the ceremonies according to the shastras, where, in reference 
to a contention that the gift had* failed because both the widows had 
not performed the ceremonies, it was held that the gift was not made 
dependent on the action of the widows, and that the person to take was 
sufficiently designated.^ The sanfe point arose in a Madras case, where 


1 Mahomed Buksh v. HoBseini, I. L. B., 15 Cal., 684. 

2 22*L. T., (N. S.), 697. 

8 Wilkinson v. Joughin, L. B., 2 Eq., 319. 

4 Fanindra Deb v. Bajeawar, I. L. !E^,«11 Oal., 463; Abbn v. Euppammal/ 
I. L. B., 16 Mad.^ 356. * • • . 

6 Nidhoomoni v, Saroda-, L. B., 8 I. A*, -252 ; Court of Wards v, Venkata Borya, ‘ 


I. L. B., 20 Mad., 167* 
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ilie , plaintiff had given property to the defeid^nt, desiring him to 
perform his obsequies after his death, and it was sought to fcet aside the 
gift on the ground thtit the defendant, being member of a different 
gotra, could not perform the plaintiff’s obsequies, and the Court 
dismissed the suit.^ Where a g^ift was made by a husband to his Wifcr 
and “ your two sons who are minors, for your charitable expenses and 
“ for the maintenance of your minor sons,*’ and afiipr the death of her two 
sons without issue the widow gave^tbe property to her daughter’s son, it 
was held in a suit by one of the grantor’s sons that tl5e gift was absolute, 
and that the widow’s title wa.s not affected by the death of her sons.^ 
Note 3. Although as between donor and donee the property may, 
on the happening of a certain event, be resdmable 
condition will not operate against 
a purchaser for value from the donee taking without 
notice of the condition. Similarly when there has been frWd on account 
of which the gift is voidable, although the person imposed upon may 
follow the propei ty in the bauds of third parties themselves innocent of 
fraud, this right to restitution does not prevail agdinst persons who 
have bought the property in good faith without notice.* 


127 . Where a gift is in the ft)rm of a single transfer 
to the same person of several things of 
Oneionsgift wMch one is, and the others are not, bur- 
dened by an obligation, the donee can take nothing by the 
gift unless he accepts it fully. 

Where a gift is in the form of two or more separate 
and independent transfers to the same person of several 
things, the donee is at liberty to accept one of them and 
refuse the others, although the former may be beneficial 
and the latteifonerous. 

A donee not competent* to contract and accepting 
property burdened by any obligation is not 
bound by hia acceptance. Bat if, after 
becoming competent to coutracc and being 
aware of the obligation, he retains the property given, he 
becomes so bound. 


" 4 

1 Abhachari Hama ObaiKjrayja, 1 Mad. H. 0., 393* 

2 Siimati Pabitra v* Daraudat:, 7,Beiig. L. B., GOT. 

8 Hiigueuin v, Bascley 2 W. & T, L. C., 6tli ©d., pp» 597, st sBq. 



BEGT. 128.] 


tJNlVBBSAL OllTTB. 


418 


, Illustrations. 

(a) A has shares in X, a prosperous joint-stock company, and also shares in Y, 
a joint-stock company in diffionlties. Heavy calls are expected in respect of the 
Shares in Y. A gives B all his shares in joint-stock companies. B refuses to accept 
Iblie Shares in Y. He cannot take the shares in X. 

a 

(h) A, having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay daring the term, and which is more than the house 
can Ibe let for, gives to the lease, and also, as a separate and independent 
transaction, a sum sf jnoney. B refuses to accept the lease. He does not by this 
refusal forfeit the money. ^ 

• Oommentary. 

In tlie first two paragraphs of the section are reproduced with only 
the necessary change of language, sections 109 and 110 of the Indian 
Succession Act,^ and the illustrations are derived from the same source. 
The principle is that a man who accepts the benefit of a transaction 
must also accept the burden of the same. 

The infancy of the donee does not prevent the property from being 
transferj'ed to him. But inasmuch as it prevents him from creating 
obligations ar. against himself, liberty is reserved to him on attaining 
majority to return property burdened with an obligation. Similarly a 
person who while a minor has become partner in a business, may throw 
ofE the partneiwhip-liability by disaffirming the partnership within a 
rejisdhable time of attaining his majority.* It is quite clear that on his 
part the donor has no corresponding right to revoke his gift, and there- 
fore if the miner dies, before attaining majority and without repudiating 
the onerous gift which has been made to him, the gift is complete and 
irrevocable,* 

128 - Subject to the provisions of section one hundred 
and twenty-seven, where a gift consists of 

TTniversal donee. .it 

the donor s whole property, the donee is 
personally liable for all the debts due by th^ donor at the 
time of the gift to the extent of the property comprised 
therein. 

O ommontary . 

A universal succession is saui to take place when a man’s assets 
and liabilities, the sum of his rights and -duties, called in Koman law 
‘ universitas juris * devolve upon another. According to English law. such 
a succession can occur only oh the man’s death or bankruptcy. It 

1 Act X of 1863. * [ 

2 See Contract Act, section 248.^ * 

3 Subramania v. Sitha Laksbmi, I. li. R., 20 Mad., 147. 
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cannot be brought about by a voluntary act inttr fiivos. Subject to the 
provisions of law similar to those contained in section 53 "of the^Aot,^ 
and to those of the Bankruptcy or Insolvency law, it is competent to any 
person to endow another with his whole property, but liabilities cannot 
similarly be transferred. Notwithstanding the gift, the donor w5uld! 
Sttlffemaiu responsible for his debts, and the donee wouM come under 
no obligation to the donor’s creditors, unless hcrcame to be constituted 
a trustee of the donor’s property fo^ the payments of hiu debts. Such a 
trust in their favour might be ^created by an admission on the donee’s 
part of his holding the property for the creditors or by the transaction 
being communicated to the creditors and assented to by them.^ The 
effect of this section is apparently to enable creditors, without quesiSoning 
'^•the^'yaUdity^'of the gift, to*sue the donee as if he were the heir of their 
deceased debtor having assets in his hands. It will be open to them to 
approbate the gift or to reprobate it under the provisions of section 53. 
In a case decided without reference to the Act where the donee of a 
man’s entire estate sought to redeem property mortgaged by him and 
the defendant had another unsecured claim against *the donor, it was 
held that redemption should be allowed only on the terms of the donee 
paying the unsecured as well as the secured debt,® A resignation of a 
person’s entire estate may occur in the case of the own^r becoming an 
ascetic, or entering religion, or in the case of a Hindu widow surrender- 
ing in favour of the person who would be the reversionary heir of her 
husband.^ 

129 . Nothing in this chapter relates to gifts of move- 
able property made in contemplation of 
ca“a death, or shall be deemed to affect any rule 
^ Muhammadan q£ Muhammadan law, or, save as provided 
by section one hundred and twenty-three, 
any rule of Efindu ot Buddhist law. 

1 Relating to the fraudulent transfer of immoveable property. 

2 See ante p. 128. * 

3 Bagho Govind v. Balvant, I. L. B., 7 Bom., 101. 

4 Nobokishore r. Hari Nath, I. L. B., 10 Oal., 1102 ; Behari Lai Madho Lfd, 
1. L. B., 19 Cal.,2364 




CHAPTER Vin. 

Of Tbansfebs of Aovionable Claims. 

130 . A olaiiy which the Civil Courts recognise as 
. L. *. affording grcvonds for relief is actionable 

AuhonaUe claim. ’ , , . - 

whether a suit for its enforcement is or is 
not actually pending or likely to become necessary. 

Oommentary. 

As this chapter deals with transfers of actionable claims in a manner 
• by no means ezbanstive, it will be convenient to pre- 
some observations on the points left nntonched 
by its provisions. In the first place, what amounts 
to an assignmenif of a debt or an actionable claim? No particular 
form or words are required. A written instrument is not indispen- 
sable.^ It suffices if words are used, expressing an intention to appro- 
priate the thin^ in action lo the use of the assignee.^ A man who 
drawa a cheque on his banker, gives a letter of credit, or directs one 
person to pay money to another generally, and not out of a specific fund, 
merely issues an order or mandate which, unless and until action has 
been taken on it by the banker or other person so indicated, is revoca- 
ble by the giver and fails altogether on his death. ’ There is in such 
cases no appropriation of property or assignment of a debt. An assign- 
ment must have reference to i specific fond or debt, in respect of which 
a third person is debtor, or to moneys about to fall due from such third 
person. Thus an order “ out of the money due to mo from Horace 
Walpole out of the Exchequer, and what will be due a^ Michaelmas pay 
“to Tonson and Conway,’* was he^^ to be a good assignment, operating 
as such from the moment when the money became payable.* On the 
other hand, an order made by a person who was a builder, in favour of 
his creditors “ Please pay P the annount of his account, £42-14-6, for 
“goods supplied,” addressed to the defendant, who was tfie builder’s 


1 Autu Singh Ajndhia, I. L. 9 All., 249. 

2 Row V. Dawson, 2 W. & T. L. 0., 6th ed., p. 796. Under the Jadioatnre Act 

the assignment must be in writing. ^ . 

3 Ryall v. Rowles, 2 W. & T. L. 0., 6th ed., p. 799. ; Ktoryjs Equity Jurisprudence, 

11th ed., § 1016 ; and see' Contract Act, sections 201, &c. • • 

4 Row v. Dawson, 2 W. & T. L* 0., 6th ed,, 796 j Buck v, Robson, 3 Q. B. D., 686, 
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debtor, was lield not to be an eqaitable assigafiit^nt, for no fund was 
named out of which tho money was to be paid.^ ** 

Absence of considerations is material only' when the assignment is 
incomplete.* If tho assignment is completed, the want of consideration 
affords no answer on the debtot’b part;*' nor can the assignor or his 
creditors dispute the light of tho assignee. But proof of consideration 
may be material to establish an assignment as disfTngnished from a nioi'e 
authority or request wliich is revocable at tho will of tlie creditor or by^' 
his death or baukruploy. So« where a landlord by letter desired his 
tenant to pay to his bankers a certain sum out of the rent falling due^ou 
the next quarter-day and evidence of the agreement under which the 
letter came to be written was excluded, the Court held that there was 
nothing more than a request or authority which was revoked by the 
landlord’s bankruptcy.^ ^ 

The question whether the assignee can sue in his own name without 

- . the concurrence of his assignor is untouched by tho 

JUght of assignee 

to sue in his own chapter. In England the right of an assignee of a 
^ chose in action to sue m his own name is tho creature 

of equity and of recent statutes; for at common law the proper course for 
him was to sue in the namo of the assignor! In tho Court of Chancery 
it was permissible for him to sue in his own name, tho debtor being, as 
he is here under section 137, entitled as against the assignee to the bene- 
fit of any defence which he might have had against tho original creditor. 
Several exceptions from the common law rule were created by statute, 
among them one enabling the assignees of life-policies to sue in their own 
names. And by the JudicatuA^e Act a similar provision is made generally 
for cases of tho absolute assignment of debts or other legal clio.ses in 
action (not purporting to be by way of charge onlyj by writing under 
the hand of the assignor, of which express notieg in writing shall have 
been given to the person from whoiri^the assignor wonld have been 

enti^d to receive or claim the debt or chose in action.^ 

< 

In this country the commonly received doctrine has been that the 
assignment of a chose in action is valid, and that the assignee may sue 
■ 1 :: — — 

1 Fercival v. Bunn, 29 Oh. D., 128. 

2 See note to section. 122, and as to notice note to section 131. 

3"^anishankar v. Bai Mnli, I. L. U., 1*3 Bom., G86; Kachu Bayaji v. Eachoba, 

10 Bom. H. C., 491 ; see In re Pabrick, [1891] 1 Ch., 82. • 

4 Ex-parte Hall, 10 Ch. D., 615. , 

5 36 & 37 Vic., o. 68, sectiotk25; National Provincial Bank v. Harle, 6 Q. B. D., 

62S;*BarlinBOiL v. Hall, 12 Q. B. !>., 347 ; .Tancred v. L'elagoa Bay* Co., 23 Q. B. D., 
889; English and Scottish Investment Co. v. Brunton, [L892] 2 Q. B., 7. a- 
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in hiff own name without joining the assignor or obtaining his consent.^ 
In one case it was however decided by the High Court at Calcutta 
that the transferee of a life-policy could not compel the Insurance Com- 
pany to pay the policy-money without obtaining the concurrence of the 
le|^l representative of the transferor^ whose life was the subject of the 
insurance. ^ The transfer was made in the ubual way by indorsement 
on. the policy, which #7as noted by the defendant’s Company, and it was 
admitted that«^they had received^ the pr&miums from the immediate 
transferor, and afterwards from the ;glamti£E. The transfer however 
was not eii^pressed to be made for value, and the plaintiiS declined to go 
into evidence of consideration. It was held by Broughton, J., that 
inasmuch as the law and practice was to require the assignee to sue in the 
.name of the assignor, and there was no enactment here as there was in 
England, enabling an assignee of a life-policy to sue in his own name, the 
Company were justified in insisting on the concurrence of the assignor’s 
legal representatives; and the judgment was confirmed on appeal.^ But 
in neither of the judgments is reference made to the cases above 
referred to, as establishing ^e contrary proposition ; and it is assumed 
that the rule of the English common law, unafEected by equitable doctrine, 
prevails except in cases where it has been modified by statute law. It is 
submitted that the decision is erroneous. The fact that the transfer 
not proved to bo made for valuable consideration was immaterial, 
because the transferor had done everything that could be done to invest 
the transferee with all his rights in the policy. The transfer was com- 
plete and, though it had been made by way of gift, could not have been 
revoked by the transferor himself. It follows that there was no neces- 
sity to obtain a discharge from the transferor’s representatives.^ 

Among the claims which have been held to be actionable claims and 

are assignable now as before the passing of the Act 
Actionable claim, ^ i j-i.- 

^re the vendors right so long as no condition 

remains to be performed on hiS part, ^ the ri^ht under a contract for the 
delivery of shares,® the right of a Hindu to his share of family projJerty,^ 


1 Kristna Ghctti v. Balarama, 1 Mad. H. C., 139 f AnonjmouB v. Muttnsamiya 
Pillai, ib.f 140 ; Kadarbaoha v. Bungaavami, ih., 150 ; yembakum Somayagee v- 
Mooneswamy, 4 Mad. H. C., 176 ; Kaij^aiya v, Domingo, I. L. E., 1 All., 732, 

2 Bajnarain v. XJniyersal Life Assurance Go., 1. L. E., 7 Oal., 694. 

3 10 Cal. L. E., 461. 

4 Pearson v. Amicable Assurance Go., 27 Beav., 229. 

6 Ahmad-ud-din v. Majilis,*!. L. E., 3 All., 12, the vendor was not ready and 
willing to complete and therefore could not have sued; see Eamidcrishna v, Hurikal 
I. L. E., 11 Mad., 445. • • 

6 Dayabh^i v. Dullabhram, 8 Bom. H. G., 138. . 

7 Eajanikanth v. Hari Mohan, 1. £i. B., 12 Oal., 470$ see Budra Perkt^Sh v, 
Krishna, 1. L. B., 14 Cal., 241, 

S8 
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and the right of a mortgagee under his mortgage.* As to this last there 
has been some difference of opinion, but the better opinion ^s that the 
claim for a debt secured by a mortgage is an actionable claim within 
the meaning of this chapter,* On the other hand the mortgagor’s right, 
at any rate in the case of a simple <or usufructuary mortgage, is the rig^ht 
of ownership or property and no more a mere right of - action than the 
right of a lessor. The purchaser of mortgaged property qannot be treated 
as the assignee of an actionable clatn.* The High C 9 ^irtat Calcutta 
has decided^ that a claim whiclv has already passed into a decree do.os 
not come within the definition of actionable claim, apparently on the 
ground that special provisions regarding the transfer of decrees and the 
notice necessary to be given in such cases are made in the Code of 
Civil Procedure.® In another Bengal case it was held that the right of 
a purchaser of land under an instrument, executed by a vendor not in 
possession of the land, is not an actionable claim to which section 135 
could be applied.* Following this case the Madras High Court held 
that the circumstance that an elephant sold to the plamtiff was not in 
the seller, ’s possession did not bring the ^ase within the operation of 
section 135.^ In Allahabad it has been held that the phrase * actionable 
claim ’ includes only claims in which a cause of action has actually arisen 
and that section 1 35 does not affect the assignee of a clainS which at the 
date of assignment has not fallen due.* It was remarked that ‘ acfioti- 
able claim * could not be construed as co-extensive with the term ‘ chose 
in action ; * and the observation is no doubt well founded, since ‘ chose 
in action ’ is an expression used in English law to denote all personal 
chattels not in possession as distinguished from personal chattels 
which pass by delivery. Stocks and shares in a c;ompany are there- 
fore choses in action although they are not recoverable by action.* And 


1 Ohiunayya v. Ghidambaram, I. L. R., 2 ])(tad., 212 ; Lala Jngdeo Sabai v. Brij 
Behari Lai, I. L. R., *12 Cal., 505 Subbammal v. yenkataram£^ I. L. R., 10 Mad., 
289 ; Eeval v, Fakira, I. L. R., 13 Bom., 42. * 

2 Mnohiram «. Isham Obander, 1. L. R., 21 Oal.^ 569 ; Rnssick v. Romanath, ib., 

792. 

8 Tota Bam v. Lala, I. L. R., 20 All., Gopal Ramchandra v. Gangaram, 

14Boi.,172. 

4 Afzal V. Ram Kumar Bhudra, I. L. R., 12 Cal., 610. 

6 Act XIV of 1882, section 232 ; and see Muloband a. Ghhagan, I. L. R., 10 Bom., 
74. . 

6 Modun Mobnn v. Fnttamnnissa, R., 13^ Cab, 297i 

7 Ramakrishna v. Xx^rikal, I. L. R.i 11 Mjd., 446. 

B«3bib Lai v. Azmat-Ullab, I. Tj. R., 18f All., 265. 

9 Colonial Bank v. Wbinney, 11 App. Oas., 426. 
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they are clearly nq;fi actionable claims 'witbin tbe meaning of this 
chapter. Hut it is by no means clear that the Legislature intended to 
have sucli a narrow construction put on the phrase ‘ actionable claim ' as 
to exclude from the operation of the chapter some claims which accord- 
ring^o English law would be called debts. In the Allahabad case, the 
claim was in respect of a mortgage-bond under which money^ was 
pay^bblo at a date subsequent to that of the assignment. There was a 
debt, debitum in^proBsenti solvendum>^in faturo^ which might have been 
attached.^ It was*uone the less a debt because the time for payment had 
not arrived.* The term ‘ debt * is used in several sections of the Act and 
there is no reason to suppose that it is not intended to denote liquidated 
money claims as distinguished from damages. Both kinds of claims are 
included among actionable claims and so in section 8 the expression used 
is ^debt or other actionable claim.’ It is hardly consistent with this 
language to say that some debts are not actionable claims within the 
meaning of the Act. Nor is the construction adopted in Allahabad 
supported by considerations of policy, for the reasons on which section 
130 is founded apply equally, whether the debt assigned is payable in 
prcBsenti or in future. For other instances of claims which cannot be 
assigned see note 5 to section 6. 

• 

. * 131 . No transfer of any debt or any beneficial inter- 
est in. moveable property shall have any 

Transfer of debts. , *1 

operation against the debtor or against the 
person in whom the proper^ is vested, u ntil expr ess notice 
of the transfer is given to him, unless he is a party to or 
otherwise, aware of such transfer; and every dealing by 
such debtor or person, not being a party to or otherwise 
aware of, and not having received express notice of, a 
transfer, with the debt or property shall be Valid as against 
such transfer. 


Hhi^rdtion. 


A owes money to B, who transfers the debt to 0. B then demands the debt 
from A, who, having no notice of the transfer, pays B. The payment is valid, and G 
oaxmot Sim A for the debt. • 


1 Webb V, Stenton, 11 Q. 618'^ Jones v. Thompson, 1 E. B. & E., 68$ 

Tapp V, Jones, L, R., 10 Q. B., 591 j In re Cowan’s ^flstate, Ch. B., 643. As to dis- 
tinction between money debitum in prsesenti solvenduni in future and money payable 
on condition, see Toung v, MangilipiUy* 8 Madt H. 0», 126, 
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Commentary- * 

C< 

It might be contended that this section taken ivith the next was 
intended to impose on the assignee the obligation of 
procuring notice to be given before action to ^be^ 
debtor by the assignor. Tt has however been held 
that the notice conveyed by the writ is sufficient and that no prior 
notice need be given. All the High Courts havfif' adopted this vie'dv’.^ 
As between the assignee on the orie hand and th^ fisignor and all 
persons standing in the same pesition as the assignor, e.g., his creditors 
or executors, ‘ on the other hand, notice to the debtor is not necessary to 
give effect to an assignment which is otherwise complete. Having,made 
an assignment, the assignor is under an implied covenant not to derogate 
from his own grant, and an action may be brought against him on that 
covenant if afterwards he defeats the assignment by gottifig in the debt 
or releasing it,* or he may be restrained from suing for his own benefit.* 
When after making a voluntary settlement of certain debts, secured by 
a bill of sale of chattels, the settlor himself got in the /lehts, it was held 
that on bis death his estate was accountalfle to the trustees of the settle- 
tnent for the amount so collected, although no notice had been given to 
the debtors.* If the assignment had been dncomplete, the Court could 
have given no assistance, as a volunteer claiming undeh an imperfect 
grant or conveyance is no better position than a person in whose favdur 
a promise unsupported by valuable consideration has been made.* 

Hotice to the debtor or trustee becomes important when the assignee, 
not content with the personal credit of his assignor, desires to put it out 
of the latter’s power to do anything to the prejudice of his right. 
Notice of assignment prevents the debtor paying off his original creditor, 
and renders the trustee directly responsible to the assignee. Tt is of 
material importance in deciding to which of several assignees of the 
same debt preference is to be given ; for according to the rule laid 

down in Dearie v. iSallJ in a competition between two equitable assignees 


1 Lala Jugdeo Sahai v, Brij Behari Lai, !• L. B*, 12 Cal., 610 s Sabbammal 
Venkatarama, L L. B., 10 Mad., 289 ; Ka]ka Prasad v. Chandan, I. L. B., 10 All., 20; 
Bagho V. Narayan, I. L. B., 21 Bom., 61. v 

2 Megji Bamji, 8 Bom. H. 0., (0. 0.), 169 s Burn v. Carvalho, 4 My. & Cr., 690 $ 
Jadowji Vm Jetha, 1. L. B., 4 Bom., 338. 

3 Aulton V. Atkins, 18 0. B#, 249 ; Gerard v, Lewis, L. B., 2 0. P., 305. 

4 Jeffs V. Day, L. B., 1 Q. B., 372. * 

5 In re Patrick, [18913 ^ ^h., 62, ^as to voluntary asBignments, see post p. 424. 

6 Ellison V, Ellison, 1 W. & L. 0.,* 6th ed., 291 ; In re Earl of Lucan, 46 Gh. D., 
470^ .Hirbai v. Jan Mahomed, 1. L. B., 7 Bgm., p. 261. 

7 3 Bubs., 1. 
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for value, the assignee Hrho first gives notice to the trustee acquires the 
better title * 

Until the debtor receives notice he owes no duty to the assignee, 
and therefore if the latter neglects to give notice he 
““y himself disappointed, payment having been 
made in the meantime to the original creditor. As 
assignee of the debt niay sue the debtor without previously giving 
him notice. But the debtor will hjive a complete answer to his suit 
if he can show that, having had no notice of the assignment, he has 
paid the mdney to the assignor or his nominee.^ And the trustee of 
moveable property is in the same position as regards a transferee of a 
beneficial interest in the same, for under section 28 of the Indian Trusts 
Act the trustee is protected if, not having notice that the interest of the 
beneficiary has become vested in a third person, he makes payments or 
delivery to the original beneficiary. In respect of any acts done by the 
debtor or trustee before notice received, the assignee has no remedy 
against him.* Notice to one of several co-trustees does not affect the 
others so as to make them liable for what they do in ignorance thereof.^ 
Once notice of assignment is received, the debtor or trustee has no 
option but to act upon it. ^ Thus where a builder, being entitled to 
receive money adue under a contract with the defendant, assigned such 
mondy to the plaintiff, and notice was given to the defendant, it was held 
that the assignment could not be defeated by a payment subsequently 
made by the defendant, although it was made in order to enable the 
builder to complete his contract. It would have been otherwise if the 
defendant might have taken the work out of the builder’s hands and 
finished it himself, or if the contract had required or sanctioned the 
making of advances to the builder.^ 

Where the debtor is a party to the transfer, the case is one of 
novation and there is really no question of an assign* 
“ suppose ^ owesP' B d^lOO, and B 
owes C dBlOd, and the three meet and it is agreed 
“ between them that A shall pay 0 the dBlOO; B’s debt is extinguished, 
“ and C may recover that sum against A.”® By a tripartite agreement 
G instead of B becomes the crecfitor of A. In another qase Harding 


1 Similarly if a mortgage-debt is paid o£E without notice of an assignment of 
the mortfj^age, Jones v. Gibbons, 9 Y«s., 410; In re Lord Southampton’s Estates, 16 
Gh. D., 178, see note to section 187. 

2 Donaldson v. Donaldson, Kay, 711. * * 

3 Low V. Buuverie, [1891] 3 Oh., p. lOA* 

4 Brice v. Bannister, 3 Q. B. D., 669.* 

6 Tatlock V, Harris, 3 T. B., 174; Autu Singh v, Ajudhia, I. L. B., 9 AIL, 249. 
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v. Harding^^ the defendants, being trustees un^er a will, had given a 
statement of account showing a balance due to the residutiry legatee, 
and the latter sent the account to the plaintiff with a direction in the 
following terms: — “ I hereby instruct the trustees in power to pay to 
“my daughter (the plaintiff) the balance shown in the above stateme/it. • 
The defendants received notice in writing of this direction, but refused 
to act upon it. The Court gave judgment for tjie plaintiff chiefly^ on 
the ground that the trustees had in fact assented to the* assignment, but 
apart from that Wills, J., held that the assignment was valid and 
binding for when “ the subjeot-matter of the transaction is an equitable 
“right or estate and a legal title cannot be given, then if the settlor 
“ has done all in his power and nothing remains to be done by him, fequity 
“ regards it as though he had completed the legal title and gives effect 
to his intention.” %■ 

According to the rule above-stated* assignees of equitable interests 

take rank, not according to the date of their several 
Operation of notice . • ‘x * * * « 

in cases of compe- assignments but according to priority in giving 

notice to the trustee* By giving such notice the 
latter gains priority over the earlier assignee who has failed to give 
any notice. This rule, however, has to be qualified by the statement 
that it does not apply in favour of an assignee who is a viere volunteer, 
or in favour of one who on taking the assignment has notice of a^puior 
assignment. In other words the rale is confined in its application to 
assignees for value without notice.* Regard is had to the date of the 
assignment only if the two assignees give notice simultaneously.* The 
equitable rule as to notice, though justified on several grounds, seems 
to have been borrowed from the decisions in bankruptcy as to the acts 
which were necessary under the statute to take a chose in action out of 
the CHpder and disposition of a bankrupt. It is thus explained in 
Deaxle v. Sail 

“It is true that^ oliose in action does not admit of tangible actual possession^ 
“and that neither Brown (the assignor) no|r any person claiming under him weM 
“ entitled to possess themselves of the fund whioh yielded the £93 a year. But in 
“Bi/oW V. Bowles, the Judges held that in the case of a chose in action, yon must do 
“ everything towards having possession, which the subject admits : yon must do that 
“whioh is tantamount to obtaining possessiVu by placing every person who has on 
“ equitable or legal interest in the matter, under an obligation to treat it as your 
“property. For this purpose yon must give notice to the legal holder of the fund j 
“in the case of a debt, for instance, notice to the debtor is for many purposes tan- 
“ tamonnt to possession. If yon omit to give tMat notice, yon an e guilty of the same 

1 17 Q. B. D., 442, cited in Hirhai'fv Jan Mahomed, I. L. Bom., 251* 

2 See ante p. 420, citing Deafle e.<HaU, 8 Russ., 1. c 

•ff Byall V. Bowles, 2 W. & T. L. 0., 6th ed,, p. 799* 

4 Johnstone v« Cox, 16 Ch. D., 57jU 
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“degree and species of neg^ot as he who leaves a personal chattel, to which he has 
“ acquired a title, in the actual possession and under the absolute control of another 
“ person.”' 

Beviewing the decisions in a recent case Lord Herschell says that 
J‘tli^ leading consideration which induced the Court to lay down the 
“rule that he who gives notice has a better equitable title than a prior 
“ incumbrancer who has given no notice was this, that any other decision 
“ wduld facilitate frau^. by the cestui que trust, and cause loss to those 
“who might have used every precaiffeion that was possible to ascertain, 
“ before parking with their money, that rtie title they were taking was a 
“ valid one, and who might have done everything they could to render 
“that .title secure.”* In the same case it is pointed out that it is the 
mere giviug of notice and not the making inquiry that is material ; and 
that the trustee of a fund is not bound to answer questions about it or 
give informatitn to intending assignees. 

The Trusts Act does not contain any rules for determining the 
priority among several assignees of the same beneficial interest in a 
trust fund. Section 58 of the Trusts Act merely declares the right of 
the beneficiary to transfer his interest, but does not specify thft condi- 
tions of a complete transfer. Section 69 declai’es that the transferee has 
the rights, and is subject to the liabilities of the beneficiary, in respect of 
such ipteresb at the date of the transfer. The only provisions in this 
Act^as to the duty of the trustee are those contained in sections 131 and 
133. From those two sections read together it would seem to follow 
that the debtor or trustee is bound to give effect to the transfer of which 
he first receives notice without regard to any other consideration. If 
this is so, transfer of debts and beneficial interests in moveable property 
may be compared with assignments of debts or other legal choses in 
action under the Judicature Act,* 


1 Dearie v« Hall, 3 Hass., 1 ; Mati^l Life Assuranoe Sooiety v. Langley, 32 Gh. 
P., p. 471. 

2 Ward v. Dnnconibe, [1898] App. GiEs., 369, 378. 

3 Section 25, sub-section six, 36 & 37 Viet., o. 66, is as follows > 

“ Any absolute assignment bj writing lyader the hand of the assigpior (not pur- 
porting to be by way of charge only), o^ny debt or other legal chose in action, of 
which express notice in writing shall have been given to the debtor, trustee or other 
person from whom the assignor would have been entitled to receive or claim such 
debt or chose in action, shall be and be jdeemed to have been effectual in law (snbject 
to all eqnitfes which wonid have been entitled to priority over the right of the 
assignee if this Act had not been passed) to pjisg and transfer the legal right to such 
debt or chose in action from the date of such notice, and all Iqgal and other remedies 
for the same, and ^e power to give a goodvdisoharge for the same without the ooA- 
cnrreuce of the assignor*” 
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It is apprehended that a voluntary assfgnifiept of a debt made in 
coDformity with the provisiona of the Judicature Act wdald give an 
indefeasible title to the asasigneo; and that here, similarly, on notice 
being given an assignment whether made with or without consideration 
would be equally good. The pr/isent Act makes no exception in favour 
of assignees for value or to the prejudice of assignees taking with notice 
of a prior assignment. By section 137, however, it is provided that the 
transferee takes subject to the liabilities to which the transferor was 
subject at the date of the transfer. 

Although the terms of the section would not justify the application 
of the doctrine of constructive notice, and it is appa* 
awiotmtf to gently meant that the debtor should in one way or 
another have received actual notice, it would seem 
to be immaterial by whom, in what form and under wha^ circumstances 
the notice was conveyed. This result does not accord with the English 
cases, for though notice may be given orally it must be given, not in the 
course of a casual conversation, but distinctly and in ^ formal manner, if 
it is intended to bind a trustee. It must amount to this — “ Mind and 
“ remember this, and if anyone inquires of you, inform him that the 
“ trust fund is incumbered.’*^ It stands t#> reason that a trustee whom 
it is intended to affect by a notice should receive the notice in such un- 
equivocal terms and from such a source that he may feel no hesitatio*h as 
to his duty to act upon it.- Notice to one of several trustees does not affect 
the others so as to make them liable for wnat tney do in ignorance of it. 

Where there are several trustees of a fund, notice of an incumbrance 
upon it given to one of them is sufficient to give the incumbrancer priority 
over another incumbrancer or assignee, provided that the circumstances 
remain unaltered by the death or retirement of the trustee receiving the 
notice, before the second assignment or incumbrance takes place. The 
Eubseefuent death of the trustees does not affect the priority already 
acquired.* In a^case where one of the trustees being also a beneficiary 
had assigned his interest, it was held that while the notice acquired by 
him as assignor did not constitute notice to the trustees, as such, it would 
be otherwise if the assignee were one of the trustees, for he would of 
course for his own protection give notice of the assignment to future 
incumbrancers.® On a change of trustees it is not obligatory on the 

c 

1 In re Tichener, 36 Beav., 317 ; but see also Lloyd v. Banks, L. R.,*3 Oh., 488 ; 
and Saffron Walden Building Sooietyf,ij. Eayner, 14 Oh. D., 411. 

2 Ward v. Dunconjbe, [1898] App. Oas., 369. 

'' ‘ 3 Browne v. Savage, 4 Drew., 685; In re Selby, 8 D. H. & G., 271; x’^ewman v 
Newman, 28 Ch. D., 674. 
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new trustees to inquire of the old trustees whether they have received 
notice of incumbrances. The omission to inquire is no breach of trust on 
their part. ^ They cannot be charged on that account as if they were 
affected by the nptice given to others. On the other hand trustees are not 
*bouVd to give information to a stranger about incumbrances on the pro- 
perty, and if in answer to inquiries they give answers which are honest 
but*erroneous, they insur no responsibility.® If the whole or part of the 
fund is in Court*^then as the trustee»no longer has dominion over it, the 
assignee must go to the Court and apply*for a stop order. ^ 

The no&ce is inoperative unless the relation of creditor and debtor 
or cestui que trust and trustee is actually existing 
when the notice is given. So where an officer in 
the army assigned to two different persons the pro- 
ceeds to arise ^rom the sale of his commission, and one of them gave 
notice to the army agent before and the other after the money had come 
into his hands ; it was held that the later notice alone was operative, 
and therefore thaj the assignee who gave it must be preferred.^ When 
once the money is in the agendas hands, the notice is good and it^matters 
not that the money is not immediately payable.® The point of time at 
which the later assignee’s knowledge of the earlier assignment may be 
material is the ^ate of the assignment, not the date when he gives notice 
of his* assignment. The fact that when he gives notice he is aware of 
the earlier assignment, is immaterial, for he is at liberty to perfect his 
assignment by giving notice.* 

It will be observed that this section does not extend to transfers of 


interests in immoveable property, and is thus in accordance with 
English law according to which the doctrine of notice, applicable to 
equitable interests in personal property, does not extend to conveyances 
of equitable interests in land. The conveyance therefore of a mort- 
gagor’s equity of redemption takes effect from the date of its execution 
and the purchaser is not bound to give notice Jo the mortgagee.^ Nor 
again is notice to the mortgagor necessary to complete the title of the 
particular assignee of a mortage as against the assignee in bankruptcy. 
In a recent case a bank, being unde» advances to a solicitor, obtained 


1 Phipps V. Lovegrove, L. B., 16 Eq., 80. 

2 Low V. Bouverie, [1891] 3 Ch., 82. 

3 Mutual Life Assuranoe Society y, Langley, 32 Oh. B., 460. 

4 Ad^sou V. Cox, L. E., 8 Oh., 76. 

5 Callisher v. Forbes, L. R., 7 Oh., 109^ cand see Ex parte Moss, 14 Q. B. D., 

310? Megji V. Bamii, 8 Bom. H. 0., (O. 0.), 169. • , 

0 Mutual Life Assuranoe Society v. Iiangley, 32 Oh. D., 460. • • 

7 Govindrav v. Bavji, 1. L. B., 12 Bom., 83 ; and see notes to seotioii^ 48 and 78. 
54 * 
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from him a mortgage and other title-deeds by T7!ty«.of security, and gavo 
notice to the moi ts^agors of the property comprised in th4( deeds. It 
was held that, as against the client, in trust for whom the solicitor held 
the mortgage, the bank was not entitled to any priority by reason of 
the notice so given«^ 

132. Every such notice must bq in writing signed 

Notice to be in t>y tlie perspii making the transfer, or by 
imting signed. duly authorized in this behalf. 

t 

Commentary. 

t 

It seems probable, as is pointed out by Farran, 0. J., that there has 
been a mistake in drafting this section, for it is strange that the obligation 
to give notice should be cast upon the assignor when it, is the assignee 
that is interested in seeing that notice is given.® The provision 
however is not of much importance, because under section 131 the 
debtor is equally affected by the transfer whether /iue notice of it is 
given to him, or whether he is otherwise aware of it. In England also 
under the Judicature Act there is a provision to the effect that notice 
must be given in writing, and the omission to give notice entails the 
consequence that the assignee has to sue iu the name ot his assignor as 
he would have done before the Act was passed."* * « 

133. On receiving snoK notice, the debtor or person 

in whom the property is vested shall give 
effeot’to'traJirfe^^* effect to the transfer unless where the 
debtor resides, or the property is situate, 
in a foreign country and the title of the person in whose 
favour the transfer is made is not complete according to 
the law of such country. 

« 

Oomraentary. 

If the assignment is valid as'be^ween tho assignor and assignee, the 
debtor or 6ther person holding the property has no rightful interest in 
refusing sSEtisf action to the assignee ; for it is necessary for a valid 
assignment that the assignor should actually abandon his claim against 

I 

1 In, re Richards, 45 Gh. D., 589^; Hopkins v. Hemaworth, [1898] 2 Oh., 347; sea 
oases cited in note to section 7^. 
c • 2 Re^ho V. Narayaii, I. L. R., 21 Boigci., 62. 

6 Walker y, Bradford Old Ban'h:, 32 Q. B. D., 611. 
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the debtor and be cahnot derogate from bis own grant. ' Consent to the 
assignment on the debtor s part is not essential to its validity.® The 
proviso assumes that, in the case of debts, the law of the debtor’s 
residence, and, in the case of tangible property the law of the place 
wb^re it is sifcaate governs any assignment of such debts or propertjr. 
If, for instatiQe, notice is required, as according to Scotch law it is,® to 
make the assignment "hf a debt complete, the debtor being a resident in 
Scotland and nit Jiaving received notice of the assignment would not 
be bound to give efEect to it. It is to b« noted that the residence, not 
the domicil, of the debtor is mentioned. 

^he rule of international law presupposed by the section does not 
agree with that declared in the Negotiable Instruments Act according to 
which the liability of the acceptor is regulated by the law of the place 
where the iijjstrument is payable, f.seotion 134i). The place of the 
performance of a contract is generally the place of tho creditor’s 
residence; and so Phillimore observes that “debts and rights and causes 
“of action are universally treated by jurists as attached to the person of 
“ the creditor and governed )!5y the law of his domicil. The.^ may bo 
“ the subject of assignment, either absolutely or conditionally, with or 
“ without notice or intimation to the debtor according to that law.”* 
In thus reforming to notice or intimation Phillimore alludes to the 
Scotch law mentioned above. In Lqq v. Abdy^ the validity, not the 
completeness, of an assignment was in question, A policy of insurance 
granted by an hlnglish society had been assigned in the Cape Colony by 
the assured to his wife ; they both resided in the Colony and it appeared 
that according to Cape law such an assignment was invalid. It was held 
that the Cape law must be applied and that therefore the wife could 
not recover on the policy. 

With regard to tangible property, immoveable and moveable, there 
is no doubt that in general it is^ governed by the law of the place where 
it is situate, lex rei sites. “ If personal property iS disposed of in a 
“ manner binding according to the law of the country where it is, that dis- 
“ position is binding every where.”® According to the section the trustee 
in whom such property is vested is nOt bound to deliver it to au assignee 
unless the assignment is complet^ccording to the foreign Iqx situs., 

1 Ohedambara Cfietty v. Renja Krishna, 13 Beng. L. R., 609. 

2 Brice v, Bannister, 3 Q. B. p, 674is Kristna Ohetti BalaraxUa> 1 Mad« 
H. C., 13lf; see Trusts Act, section 69. 

3 Bell’s^ Prill., § 459. ^ 

4 Phill. Intern. Law, Vol. IV, p. 611 ; V^artoVs Conflict, § 861, Ac. 

5 17 Q. B, 309;. see Le Feuvre v. Sullivan, 10*Moo. P. 0., I; see ^ilsd 
Westlake Priv, Inter. Law, § 221. 

6 Oamiuell v. Sewell, 28 L. J., Ez., p. 353; Aloook v, Smithf [1892] 1 Oh., 268, 
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134. Where the transferor of a 'debt 'warrants the 

solvency of the debtor, the waiTanty, in 
vencyof”debtol absence of a contract to the contrary, 
applies only to his solvency at the tirngjof* 
the transfer, and is limited, where the transfer is made for 
consideration, to the amount or value of sach consideration. 

C ommentary • 

« 

In the absence of special contract the assignor of a de^ot does not 
warrant the solvency of the debtor or the payment of the debt. Where 
there is a warranty of solvency, it is primd facie a warranty of pi*esent, 
and not of continued, solvency. To warrant the payment of the debt 
imports the obligation of a surety such as is undertaken by the indorser 
of a negotiable instrument. * 

No provision is made for any warranty of title on the part of the 
assignor. There can however be little doubt that the assignor for value 
of a debt does undertake that the debt is actually subsisting one and 
that his title to assign it is good. ^ There is further an obligation on the 
part of the assignor not to derogate from his own grant by releasing or 
recovering the debt.* ^ 

135. Where an actionable claim is sold, he against 

, . whom it is made is wholly discharged by 

Uischarge of per- o 

•on against -whom paying to the buyer the price and incidental 

elaimissold. r J 6 .*11 

expenses of the sale, with interest on the 
price from the day that the buyer paid it. 

Nothing in the former part of this section applies — 

(a) where the sale is made to the co>heir to, or co-pro- 
prietor of, the claim sold ; 

(b) where it is made to a creditor in payment of what 
is due to him ; 

(c) where it is made to ^he possessor of a property 
subject to' the actionable claim ; 

(d) Where the judgment of a competent Court has been 
delivered affirming the claim, or "where the claim has been 
made clear by evidence and, is ready for judgment. 

• ^ ; 

1 Compare Bell’s Frin., § 1460 ; Mackenzie’s Roman Law, p» 266, 

2 See ante p. 420, 
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Commentary. 

The origin of the rule embodied in this section is thus stated in 

, Oolquhoun’s Roman Civil Law.'- “ The maxim that 
Origin of the rule. ^ 

“ the cessionary succeeds into the place of the cedent 
l^ds to the natural deduction, that Ije can demand and have from tbo 
“ debtor everything which the cedent himself could have recovered. An 
“ exception to this natyiral consequence was introduced in order to prevent 
“ unjust claims •being acquired by trickery. The result of a combination 
“of the Lex Anastaaiana with tlij constitution of Justinian which 
“ immediately follows it in the Codex, is to grant an extraordinary and 
“ exceptional relief, and goes to restricting unconditionally a cessionary 
“ who has acquired a claim to it by purchase, or partly by purchase and 
“ partly by gift, whether the claim be certain or uncertain, or the vendor 
“ in dolo, and whether the sale be forced upon him or otherwise, from 
“ claiming from the debtor more than the money actually paid together 
“ with interest, and to releasing the debtor from all liability beyond such 
“ sum and interest by extinguishing the obligation pro tanto.” 

This rule extended only ito the case of sales proper and was subject 
to the exceptions for which provision is made in clauses (a), (6) and (c)* 
Furthermore it did not extend to sales by public auction. 

In a case from the Colony of British Guiana where this rule as part 
ofjtlfe Roman Dutch law was in force, it was contended on behalf of a 
second mortgagee that the assignee of the first mortgage, having received 
the sum paid by him for the mortgage with interest, had no further claim 
and that the first mortgage must be held to be extinguished. It was ruled 
however by the Privy Council that the Anastasian law cannot be applied 
to cases free from any taint of unfairness, consistently with the ordinary 
principles which regulate the administration of Justice.* In England 
there is now, at any rate, no doubt that the purchaser of a debt who 
pays a less sum for it than the amount due will in general be entitled to 
the full amount of the debt. * , • 

No special reason is given bjr the Commissioners for the introduc* 
tion of this provision.* No doubt the object is to prevent speculative 

1 § 1758 ; B69 eso-parte Holthause^ L. K., 9 Ch., 722. 

2 Macrae v. Goodman, 5 Moo. F. u., p. 336. • 

3 As to the case of surety, trustee, &c., in England, see Robbins* Law of Morb* 
gage, p» 822 j and Jones v. Gordon, 2 App. Cas., p 631. “ An agent, trustee, heir-at- 
“ law or executor pui'chasing a puis»o incumbrance, as against another incumbrancer 
“ shall be paid no more than what he gave for this inoumbranco ; otherwise as to a 
“ prior creditor who hondjjide buys in a px^saie incumbrance though he did not give 
“ the full valuo for it.** per Lord Hardwicke, JSJorret v. Pas^o, 2 Atk,, p, 54. 

4 See Robfeins’ La^v•of Mortgage, p. 822, citing Gilb. Lex. Fraet., pp, 282, <83 1 
and Jani Begam v. Jahangir, X. L. K., 9 All., p. 480. 
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, trafficking in actionable claims ; but it may be ^qviCstioned ‘wbetber it 
‘ will not equally prove an impediment to legitimate transactions, and also 
whether it cannot be snccessfnily evaded. Suppose, for instance, that a 
merchant or other person having moneys owing to him is desiroas to 
leave the country before the moneys can be collected or even suits cai/be ’ 
brought, and is willing to hand over bis claims to another, on receiving 
cash and allowing a fair discount according to the ccrcumstances. Thpre 
is nothing objectionable in such an arrangement, and yeji'if the terms on 
which the transfer was made came to the knowledge of the debtors, they 
would be in a position to claim a similar discount, and thus deprive the 
transferee of the premium for which he had stipulated on account of 
the risk run. In such a case it would at the same time be possible for 
unscrupulous persons to feign an antecedent debt, and so bring the case 
within exception (h). And other ways of dissimulating the transaction 
might be suggested. Moreover, it may be asked what effect is to be 
given to the section in the case of an assignment of a debt which is or 
purports to be voluntary and without consideration. If there is really 
a genuine gift of the debt, the section clerarly does not apply, and the 
general rule must prevail that the debtor cannot raise any objection 
on the score of want of consideration.^ Presumably it will be for the 
debtor, taking advantage of the section, to show that the assignee had 
bought the actionable cluioi and then for the assignee to show what was 
the price paid or payable* 

This section was applied to a case where the plaintiff had, after the 
institution of a suit by one Sitanath against the defendants, purchased 
from him his rights and interests in the suit. The claim made in the 
suit was for a declaration of Sitanath’s right to a share in certain pro- 
perty, which during his minority his co-sharers had leased to the 
defendants, and for possession of that share. On the plaintiff being 
Substituted for Sitanath in the suit, the defendants applied to have it 
dismissed on payment into Court of the purchase- money pai^to the 
plaintiff. The High Court of Bengal hold that the suit was rightly 
dismissed on these terms.* In a later case, the Court overruled the con- 
tention that the plaintiff was entitled^ only to the amount paid by him 
for the transfer. The reason given was that “the section does not say 
** that a transferee is not entitled to recover from^ the debtor the full 
“ amount of the debt due from the latter. It simply says that the debtor 
“ would be wholly discharged by paying to the buyer the price''^and the 


1 Mainshankar v. Ba' Muli, h L. ^R., 12 Bom., 686 j see Umedmal w. Bava Bin 
, Dhohdiba, I. Xj. R., 2 Bom., 

2 Rajanikanth v. Hari^ Mohan, L. R., 12 Cal., 470. 
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** incidental expense! St tbe sale with interest on the price from the date 
“ the bnyer paid it.” ^ This construction puts the debtor in the anomalous 
position of being enabled to discharge himself by payment before action, 
or even after action by payment into Court, of a sum smaller than he 
* wdSflld have to pay under a decree. ^According to this view the first 
paragraph of the section has no application to cases in which the debtor 
depies the existence oS the debt and the purchaser has accordingly to make 
good his clainrby obtaining judgyient in affirmance of it; and, on the 
other hand, clause (d) is not limited to^cases where judgment has been 
delivered dr the case been made clear by evidence before the sale of the 
claim.* The debtor can take advantage of the section at any time before 
judgment, bat otherwise the assignee recovers the full amount of the 
debt.* In the former case it is not necessary that there should be actual 
payment. Nor even is a strict tender required and the money need not 
be paid into bourt. A mere offer to pay the consideration plus the esti- 
mated expenses and interest is sufficient. More could not reasonably be 
required, for the debtor is not likely to know the precise amount which 
ho has to pay. In Allahabad^ and Madras® a different view has 
been maintained. There it is held that clause (d) relates only to 
the state of things existing at the date of the sale, and that the assignee 
in any case mot coming within that or the other saving clause, is 
entitled to recover no more than the price paid by him and his 
incidental expenses. It has also been held that the plaintiff suing 
upon a mortgage-bond does not bring the case within clause (d) by 
showing that the obligee had before the assignment to him made 
good his claim to the property against creditors of the defendant 
attaching it, or had obtained a decree by consent for one instalment due 
under the bond.® In Bombay the Court, has agreed with the Madras 
and Allahabad Courts in holding that clause (tZ) refers to the state 
of things existing at the date of the transfer, but nevertheless follows 
the Oilicutta Court in holding that the section does not prevent an 
assignee from recovering the full# amount. According to this view it is 


1 Grish Obandra tr. KaBhisauri, I. L. 13 Gal., 145, followed in Khosbdeb v, ' 
Satar, I. L. E., 16 Gal., 436. 

2 Eajendra v. Watson & Go*, 1* L. E., 18 Gal., 510. 

3 Mncbirani v. Ishfiii, I. Ln R., 21 Gal., 568 j Debendra v, Pulin,**!. L. E., 24 Oal., 

763. 

4 Jdni Begftm v. Jahangir, I. ]!I. E., 9 AU., 480 ; Hakim-nn-nissa v. Deonaraiii, 

i. L. E., 13 All., 102. ^ • 

5 Nilakanta v. Krishnasawmy, I. L. if, 18 l^ad., 225 ; Subbammal v. Yenkata- 
raxna, 1. L. E., lO Mad., 289. 

6 Eaxnacbandra «. Vonkatarama, I. L. E,, 13 Mad., 616. 
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only by actual payment or legal tender made before'decree that a debtor 
can derive any benefit from the section.^ 

A claim in respect of which a judgment has been entered up under 
section 86 of the Insolvent Debtor’s Act falls within Jihe operation of 
clause (d)* and the section clearly does not affect a purchaser in ex^u-* 
tion of a decree, for such a purchase is by section 2(d) exempted from 
the operation of the Act.® The judgment affiraaing the claim mwst 
definitively determine to whom the money is payable,* / 

136 . No judge, pleader, mukhtar, clerk, bailifE 
Incapacity. of Other officer connected with Courts of 
•^th’™oorrtr*of J^istice can buy any actionable olaim'fall- 
ing under the jurisdiction of the Court in 
which he exercises his functions. 

Commentary. 

This provision may be compared with that contained in the Code of 
Civil Presedure,® prohibiting any officer having any duty to perform in 
connection with any sale under Chapter XIX of the Code, from acquir- 
ing any interest in property sold at such sale. But the present seotiou 
is far more comprehensive in its terms. An actionable claim is a term 
•hearing the widest meaning. Every actionable right which has ifot 
j passed into a decree, whether or not a suit has been or is likely to be 
'brought to enforce it, is affected by the prohibition, provided that it is 
one falling under the jurisdiction of the Court in which the individual 
concerned exercises his functions.^ If it was intended to limit the pro- 
hibition to those cases where the claim has actually fallen under the 
jurisdiction of the Court, the intention has not been clearly expressed. 
But otherwise it must follow that securities, such as debentures of 
Companies, cannot be bought by judges or pleaders of the High Court, 
On the face of the 'sect ion, there is no reason why the prohibition%hould 
not be hold to apply to claims litigated or capable of being litigated in 
the Court in its appellate as well as in it original jurisdiction. It has 
. 

1 Yishnn v. Dagadn, I. L, Il<, 19 Bom., 2.^0; Anandrao Burgabai, I. L* B., 22 
Bom., 761« 

2 In re Eu-nchod Khnshat, I. L. B., 21 Bom., 673. 

8 Erislman v. Pcrachan, I. L. E., 15 Mad., 382. 

4 Snryanarajaua v. Eamamurfci, I. L. B., 21 Mad., 263* 

5 Act XIV of 1882, section 29*i ; eirid see Goshain v. Chngun, 2 N. W. P., 4G ; 
and Kerakoose v. Serle, 3, Moo. pp. 329, 346, as to the policy of the rule. 

^6 Appasami v. Scott, I. L. E., 9 Mad., 5; as to meaning of * chose in action,’ see 
Colonial Bank Whinnoy, 11 App. Cas., 426, and oases cited in note to section 130. 
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however been held a vakil of the High Court as such, or an officer 
of a District Court, is not prohibited from buying a bond on which an 
action may be brought in a Court subordinate to that to which the vakil 
or officer is attached. The effect of those two decisions is to limit the 
• op(?jration of the* section by confining it to the cases in which the claim 
is necessarily and immediately litigated in the Court in which the 
person affected habitually exercises his functions.^ 

The section makes no mention of solicitors or attorneys, but doubt- 
less it would be^held that as officers of the Court, they come within the 
general wo^ds. 


437. The person to whom a debt or charge is trans- 
Tiiabiiity of trans- shall take it subject to all the liabi- 

feree of debt. lities to which the transferor was subject 

in respect thereof at the date of the transfer. 

Illustration* 


A debenture isf issued in fraud of a public Company to A. A sells and tranS" 
fers the debenture to B, who has no notice of tho foaud. The debonturo is invalid 
in the hands of B. 

Oommentai^y. 

^Section iSl prevents the transfer of a debt from having any opera- 

* - - , , . tion against the debtor until notice of it is given to 

Transferee of delt ° i , p . - 

or charge takes sub- him. The debtor who before receipt of such notice 

ject to equihes. made a payment to the creditor is not deprived 

of the benefit of it because there has been an assignment of the debt. 

T’lie present section in terms relates to the liabilities of tho creditor at 

the date of the transfer and declares that the assignee is to take subject 

to them. The English rule that the assignee of an equity is bound by 

all the equities affecting it affords a larger protection to the debtor, for 

wheth|^r the liabilities of the creditor exist at the date of the transfer or 

arise subsequently, the debtor may take advantage of them against the 

assignee, provided that they have arisen out of circumstances which 

existed before notice of the assignment was given.® The rule that tho 

assignee of an equity is bound by all the equities affecting it is another 

way of stating the general rule^ that an assignee takes ne better title 

than the assignor had to convey. The case of negotiable instruments 

is exceptional. If such an instrument is indorsed to a holder for 

value, having ho notice of any fraud, that holder has an unimpeachable 


1 Batbnasaipi v* Subramanya, I. li. B., 56 ; Siugaraoharlu v, Sivabai, it., 

498. • • • • 

2 Brice v, Bannister, 8, Q. B. D., 669, 678« 

in 
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title. But if the same instrument is assigned^ in any other way, 
the defence of fraud is available to the person liable* upon the 
instrument against the assignee just as it would have been available 
against his assignor. In other words an assignor against whom fraud 
can be pleaded can pass no better title to his assignee.^ The laf/jer * 
take it subject to the equities a:ffecting the claim. So in the case 
from which, as it would appear, the illustration taken, the plaintifE 
was the purchaser in the ordinary course of business of some debentures 
issued under the seal of a Joint-Stock Company, as to which it was 
found that they were obtained by the original holder throughra combina* 
tion between him and the chairman to defraud the Company. Although 
the plaintifE bought in good faith without notice of the fraud, add the 
transfer to him was registered in the books of the Company and interest 
was paid to him, it was held that the general rule applied, and he was 
accordingly restrained from suing the Company on the*^ debentures.* 
In Graham v. Johnson^ the plaintifE executed a bond in favour of the 
defendant under circumstances which were held to entitle him to have 
it given up and cancelled. It was held t|hat the other defendant, who 
was a bond fide assignee of the bond for value, was equally afEected by 
this equity, and that it was no answer to say that the bond was given 
with the intention that it should be used as a negotiable instrument^ 
that intention not being expressed on the face of the instrument. ^ ^ 
There is another sense in which the section, and also the maxim 
quoted above, may be applied. “ Unless a contrary 
“intention appears in the original contract, the 
equally good against « debtor is entitled as against the assignees of the 
assignee* “creditor to the benefit of any defence which he 

“ might have had against the creditor himself. . Thus if A transfers 
“to C a debt due to him by E, A being at the same time indebted 
“ to B, B when sued by C is entitled to his set-off, though C was 
“ not aware of it.’\* In Young v. KitcMn the plaintiff sued as assignee 
of a debt due on a building contract and it was alleged in the state- 
ment of defence that the assignor was liable to the defendant in 
damages for breaches of the sam^ contract. It was held that the 

; — 

1 Whistler v. Forster, 32 L. J., C. F., 161. 

2 Athenseifoi Life Assurance Societj v. Fooley, 3 De G-. & J., 294. This case was 
however severely commented on by Malins, V.O., In re Hercules Insurance Co., 
L. B., 19 Eq., 302* See also Goodwin ir. Bobarts, 1 App. Gas., 476; ’feaston V. London 
Joint-Stock Bank, 34 Oh# D«, 95, 117. ^ 

3 L. B., 8 Eq.| 36* ^ ^ 

1 4 Bollock’s Frinciples of Oontract, 6tb ed., p, 211 ; iSso •pwrte Mackenzie, L. B,» 
7 Eq., 240; Webb v. Smith, 30 Oh. D., 192. 
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defendant was entitle^ to set up this defence by way of eqilitable set-off 
or dedncticn from the plaiitiff’s olaim.^ Similarly the assignee is bound 
by any Condition to which the debt was subject,® and generally by the 
state of accounts between the assignor and the debtor.® Thus, for 
cinstance, when a mortgage is transferred and the mortgagor is no party 
to the transfer, the assignee, though not bound to give notice of the 
transfer, exposes himself by not doing so to the risk of having the mort- 
gage discharge^ behind his back ; for the assignee of a mortgage is in 
‘general bound Ify ^he state of the account between the mortgagor and 
the mortgagee, and has to give credTt for all the moneys received 
by his assignor before he gave notice of the assignment to the mort- 
gagor?* But where the mortgagee has acknowledged in the mortgage 
the receipt of^ the mortgage-money and the assignee has acted on the 
faith of that acknowledgment, the mortgagor may be estopped from 
denying that^he sum named was actually received by him.® 

It is the business of the person taking the assignment to make 
enquiries, and it is not the duty of the person receiving notice of it to 
give information's to the defences which are available to the debtor. 
If however in receiving notice the latter learns that the assignee has 
been deceived, and that he was advancing money upon a ground which 
be misunderstood, and notwithstanding this knowledge stands by or 
faHs^o give him information,® he may lose the defence which he might 
otherwise set up against the assignee. Thus a debtor may by his conduct 
in accepting notice of the assignment be precluded from setting dp 
against an assignee an equity which would have availed against the 
original obligee.^ These cases may also be put on the ground of estop- 
pel, but the representation required to constitute an estoppel must 
amount to a contract or license of the party making it.® When such a 
representation has been made and acted upon with regard to securities 
which are being transferred, the person making it cannot be allowed to 
defeat the title of those who have taken the securities^on the faith of it.® 

o 

1 8 Ex. Biv., 127 ; see KiBtnasawmy v. Municipal Oommissioners, &c., 4 Mad., 

H. 0., 120. 

2 Tooth V. Halleit, L. K, 4 Gh., 242; Drewo. JoBolyne, 81 Q. B. D., 590. 

8 Ord 0. White, 3 Bear., 867. / 

4 Walker v. JoneB, L. B., 1 P. 0., 60; JoneB v. Gibbona, 0 Ves., 410 : In re Lord 
Southampton’s Estate, 16 Oh. D., p. 186 ; Biokerton o. Walker, *31 Oh. 1)., 163 ; 
Ohinnayya v. Chidambaram, I. L. B.| 2 Mad., p. 214. 

6 Hunter o. Walters, L. B., 7 Oh., 75 ; Goodwin o. Bobarts, 1 App. Oas., 476. 

6 Mangles v. Dixon, 3 H. L. 0., 702, ^ • 

7 In re Heroules lasuranoe Oo., L. B., 1ft Eq., ■302. 

8 Olarke v. Hart, 6 H. L. 0., p. 688^ 

9 Goodwin v. Bobarts, sv^ra. 
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Althougli the section does not contain the,, proviso found in the 
proposition above cited, it is apprehended that the 
Lxceplcd cases. general rule will be excluded here by circumstances 
which would exclude its operation in the English Courts. “ This is a 
“ rule,” said Cairns, L.J.,^ “ which must yield when it Appears from ^he. 
“ nature or terms of the contract* that it must have been intended to be 
“ assignable free from and unaffected by such equities,” namely, the 
equities existing between the original parties to tte contract. Sucli an 
intention has been found to be established in many c&s^s of transferable 
debentures.* * ^ 

In England the Judicature Act, section 25, expressly excepts assign- 
ments by way of charge. It is not clear what cases are brought within 
the section by the use of the term ‘ charge,’ which are not within tlie 
general rule of English law stated at the beginning of this note. 

138 . When a debt is transferred for the purpose of 
securiue: an existing or future debt, the 

Mortgaged debt. . , ^ ° , , , . , 

debt so transferred, if recovered by either 
the transferor or transferee, is applicable, first, in payment 
of the costs of such recovery; secondly, in or towards 
satisfaction of the amount for the time being secured by the 
transfer ; and the residue, if any, belongs to the transferor. 

Oommentary. 

A debt that is treated as a security and made the subject of a mort- 
gage must be dealt with by the secured creditor in the same way as any 
other security.® If he recovers the debt he must give credit for the sum 
realized and pay over any surplus to his assignor. If ho fails to get in 
the money and in consequence of his wilful default or neglect the debt 
becomes irrecoverable, he may be charged with the loss. A prudent 
assignee will therefore insist on a clause in the mortgage-deed providing 
that it shall not be obligatory on him to sue for the debt except as and 
when he may think proper.^ The security cannot be dissevered from 
the secured debt. The debt and the mortgage pass together on assignment 
of the one or the other.® Where thife'refore the mortgagee of certain 
property, holding promissory notes as a collateral security, had assigned 

1 parte Asiatic Banking Corporation, L. Hi, 2 Cli., 391. 

2 Pollock’s Principles </l‘ Contract, 6th ed., p. 214. 

3 Compare section 97# nnd^section 176 of the Contract Act. 

4 Bobbins’ Law of Mortgagf*, p^301. 

6 See note 5 to section b. 
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tlie mortgage \o a person, lie was restrained by injunction from 
proceedingion the notes, pending a suit instituted by the mortgagor to 
redeem 4x18 property.^ But if, when the mortgage has been transferred 
to one person, the payee of the promissory note indorses it to another 
•who^ takes bond fide for value, it is no answer to an action on the note by 
the latter that the payee has received *the amount of the debt from the 
transferee of the mortgage. As between the defendant and the payee 
the right to su® on the note ceased upon the transfer of the mortgage 
because he then'pjirted with his interest, he would therefore have been 
restrained f^om suing on it for his own benefit. But against the indorsee 
of the note for value without notice of the facts, the defendant had no 
suchet][uity and he could not say that the note had been paid.* 


In England debts are usually mortgaged by assignment combined 
with a power-of-attorney, which being an authority coupled with an 
interest, is irrevocable. It is doubtful whether the mortgage of a debt 
is an absolute assignment within the meaning of the Judicature Act so as 
to entitle the assignee to sue in his own name.* 


Saving of negoti- 
dblo instruments. 


139. Nothing in this chapter Applies 
to negotiable instruments. 


^ 1« Walker v. Jones, L. B., I. P. 0., 50; In re Bioliards, 45 Oh, D., 689 
2 Glasscock v. Balls, 24 Q. B. D., 13. 

8 Tanored v, Delagoa Bay Co., 23 Q, B. D., 289. 
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THE SCHEDULE. 

( a ) — Statutes. 

Year and Chapter. Subject. Extent of Repeal. 

*7 Hen. VIII, c. 10 ... Uses ! The whole. 

13 Eliz., c. 6 Frandulent conveyances... Th^ whole. 

27 Eliz., o 4 Fraudulent conveyances .. The wljol^* 

4 Wm. & Mary, c. 16 ... Clandestihe mortgages ... The whole. 


(b) — ^A cts of the Governor-General in Council. 


Number and Year. 

Subject. 

Extent of Repeal. 

c 

IX of 1842 

Lease and Release 

Q^ho whole. 

XXXI of 1854 

Modes of conveying land. 

Section 17. 

• 

XI of. 1866 

Mesno profits and** im- 
provements. 

« 

Section 1 ; in the title, the 
w'orda “ to mesne profits 
and,** and in the preamble 
“ to limit the liability for 
mesne profits and.** 

XXTIIofl866 

Indian Trustee Act 

Section 31. * 

IV of 1812 

Panjab Laws Act 

So far as it relates to Bengal 
Regulations I of 1798 and 
XVII of 1806. 

XX of 1876 

Central Provinces Laws 
Act. 

So far as it relates to Bengal 
Regulations I of 1793 and 
XVII of 180(5. 

XVIII of 1876 

Oudh Laws Act 

So far as it relates to Bengal 
Regulation XVII of 1806. 

I of 1877 

Specific Relief , 

In sections 35 and 36, the 

t 

c 

— f I 

words “ in writting.** 


(c) — R egulations. 


Number apd Year. Subjeoft. Extent of Rejpcal. 


Bengal Regulation I of Conditional Sales .. The whole Regulation. 

1798. • , 

Bengal Regulation XVII Redemption ... The whole Regulation, 

of 1806. 

Bombay Regulation V of Ackiiowlcdginent of debts: Section 16. 

1827. ( intWest*: mortgagees in , 

« • possession. • ** 














APPEKlDtS: 1. 


Sections 6 to 19 of Trustees* and Mortgagees* Powers Aet 
(Act XX VIII of 1866) referred to in a. 69 of tlnA 
Transfer of Property Act. 

POWERS OF MORTGAGEES. 

0. Where any principal ^money is secured or charged by deed on 
any immoveable property, or on any interest^therein, 
to person to whom such money shall for the time 

^ being be payable, his executors, 'administrators, and 
assigjis shall, at any time after the expiration of one year from the time 
when such principal money shall have become payable, according to the 
terms of the deed, or after any interest on such principal money shall 
have been in arrear for six months, or after any omission to pay any pre- 
mium on any insurance which by the terms of the deed ought to be paid 
by the person entitled to the property subject to the charge, have the 
following powers to the same extent (but no more) as if they had been 
in terms conferred by the person creating the charge, namely;— 

Ifi#. — A power to sell or concur with any other person in selling tlie 
whole or any part of the property by public auction or private contract, 
subject to any reasonable conditions he may think fit to make, and to 
rescind or vary contracts for sale, or buy in and re-sell the property, from 
time to time, in like manner : • 

2nd , — A power to appoint or/obtain the appointment oJP a Receiver 
of the rents and profits of the whole or any part of the property in manner 
hereinafter mentioned. 

7. iRpeceipts for purchase-money given by the person or persons 
exercising the ppyror of sale hereby conferred, shall 

Eeceipta for pw- sufficient discharges 1;o the purchasers, who shall 
chaso-moTiey sum- • , ° * i-.- 

oient discharges. not be bound to see to the application of such 

^ purchase-money. 
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8. No sucli sale as last aforesaid shall be mafic until after six months* 

notice in writing given to the person or one of the 

Notice to be given persons entitled to the property subject to the 

before sale ; but pur- charge, or affixed on some conspicpons part of such 

chaser relieved from .-i.v -iv, 

inquiry as fcocircum- property ; lyit when a sale has been effected luTpro- 

Btanoes of sale. fessed exercise of the powers hereby conferred, the 

title of the purchaser shall noi^bc liable to be impeach- 
ed on the ground that no case had arisen to authorise the exercise of 
such power, or that no such notice as aforesaid had been given •, but any 
person damnified by any such unauthorized exercise of suoh^ power, shall 
have his remedy in damages against the person or persons selling. 


9. The money arising by any sale effected as aforesaid shall be ap- 

plied by the person receiving the same as follows : — 
pumhMe-monoy. ** “ payment of all the expenses incident to the 

sale or incurred in any attempted sale ; secondly, in 
discharge of all interest and costs then due in respect of the charge in 
consequence whereof the sale was made ; and thirdly, cn discharge of all 
the principal monies then due in respect^of such cha^rge ; and the residue 
of such money shall be paid to the person entitled to the property subject 
to the charge, his executors, administrators, V>r assigns, as the case may be. 

10. The person exercising the power of sale hereby conferred s^all 

have power by deed to convey or assign to and vest 
purchaBor^°° in the purchaser the property sold, for all the estate 

and interest therein which the person who created the 
charge had power to dispose of. Provided that nothing herein contained 
shall be construed to authorize the mortgagee oB r, term of years to sell 
and convey the fee simple of the property comprised therein in cases where 
tlic mortgagor could have disposed of such fee simple at the date* of the 


mortgage. 

« 

11. At any time aftesr the power of sale hereby conferred shall have 

O f become exerciseable, the person entitled to exercise 

may call for title- same shall be entitled to demand and recover from 

floods and convoy- the person entitled to the propcirty subiect to the 
ance of legal estate. n xt. j 

, charge, al I the deeUs and documents in his possession 

or power relg.ting to the same property, or to the title thereto, which he 
would Lave been entitled to demand and recover if the same property had 
been conveyed, appointed, or surrendered to and then wore l-ested in 
him for all the estate and interept which the person creating the charge 
had power to dispose of ; anil where the legal estate shall, be outstanding 
inb.'Trastee, the person entitled to a bharge created by a person equitably 
entitled, or any purchaser from such person, shall be entitled to call for a 
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Appointment 

Beoeiver. 


of 


Receiver deemed 
to be the agent of 
the mortgagor* 


conveyanoe of tlie le^I^estate to the same extent as the person creating 
the charge 2ou^d have called for such a conveyance if the charge had not 
been made, 

12. Any parsbn entitled to appoint or obtain the appointment of a 
Receiver as aforesaid, may from time to time, if any 
person or persons has or have been named ii^ the deed 
of* charge for that purpose, appoint such person or 

any one of such persons to be Receiver, or if no person be so named, then 
may, by writing delivered to the person er any one of the persons entitled 
to the property subject to the charge, or affixed on some conspicuous part 
of the, property, require such last-mentioned person or persons to appoint 
a fit and proper person as Receiver, and if no such appointment be made 
ithin ten days after such requisition, then may in writing appoint any 
erson he may think fit. No person shall be ineligible for the office of 
Receiver merely because he is an Officer of the High Oourt* 

13. Every Receiver appointed as aforesaid shall be deemed to be 
the agent of the person entitled to the property subject 
to the charge, who shall be solely responsible for his 
act or defaults unless otherwise provided for in the 
charge.^ 

Every Receiver appointed as aforesaid shall have power to 
demand and recover and give effectual receipts for 
all the rents, issues, and profits of the property of 
which he is appointed Receiver, by suit, distress, or 
otherwise, in the name either of the person entitled to the property 
subject to the charge, or of the person entitled to the money secured by 
the charge, to the full extent of the estate or interest which the person 
who created the charge had power to dispose of. 

15. Every Receiver appoi:»ted as aforesaid may be removed by the 
like authoritv, or on the ^ like requisition as before 
provided with respect to the original appointment 
of a Receiver, and new Receivers may be appointed 
from time to time. 

Every Receiver appointed as aforesaid shall be entitled to 

retain out of any money received by him, in lieu of 
Beoeiver to re- , , , _ 

ceive a Commission S'!! oosts, charges, and expenses whatsoever, such a 

not exceeding five commission not exceeding five per centum on the 

per cent. 

gross amount ot ^11 money received, as shall be 
specified in his appoiiftment, and if no amount shall be so Bpeoified|*tIien 
five pe? ceni^ on such gross amount. 

‘ 56 *- 


U. 


Fowera 

ceiver. 


of Be- 


Receiver may be 
removed. 


16. 
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17. Every Beoeiver appointed as aforesaid ^hall, if so directed in 

writing by the person entitled to the mdney seoored 
Beceiver to insiiro ij.1.1. • -ii . 

if required. “y charge, insure and keep insured tom loss or 

damage by fire, out of the money received by him, 
the whole or any part of the property included in the charge, whipii irf 
in its nature insurable. 

18. Every Receiver appointed as aforesaid* shall pay and apply 

Application of Received by him in j|iie first place i® 

moneys received discharge of ■ Government revenue and of all taxes, 
^ * rates, and assessments whatsoever, an(!f in payment 

of his commission as aforesaid, and of the premiums on the insurances, 
if any ; and in the next place in payment of all the interest accruing due 
in respect of any principal money then charged on the property over 
which he is Receiver, or on any part thereof ; and, subject as aforesaid, 
shall pay all the residue of such money to the person for the time being 
entitled to the property subject to the charge, his executors, adminis- 
trators, or assigns. 

19., The powers and provisions contkined in ss. 6 to 18 of this Act, 

V This part to relate inclusive, relate only to mortgages or charges 

to charges by way of made to secure money ad vanced or to be advanced bv 

OUlVe OT j 

' way of loan, or to secure an existing *or future debt. 



APPENDIX II. 


JtuleB made tinder the provisions of sectioit 104 of the Transfer of Property 
Act by the High Court of Bengal^ and^ with the exception of Rules 
•> 12, 16, 17 ^ 18 by the High Court of Madras.* 


Applioatlan 
der B. 88. 


^ 1. Every application, under s. 83, shall be 

» made by a verified petition, stating the facts. 


2. TTnless otherwise ordered, there shall be paid into Gonrt, in 
Payment Into addition to the sum deposited under s. 83, or any 
Court of costs and subsequent section, a sum sufficient to provide for 
or^*^^y ^ subsequent the fees and charges of the Accountant-General and 
section. Bank of Bengal, and for the mortgagee’s costs of 

obtaining payment out of Court ; and also when such payment is made 
j ^ under section 83, a further sum to provide for the 

Costs to be oBti- mortffaffee’s costs of transferring the property, and 

mated and certified £ j. u j \ 

causing such transfer to be registered ; such costs to 
be estimated and certified by the Taxing Officer. 


Order for payment 
of money into Court 
under s. 83. 


3. Every order for payment of money into 
Court, under section 83, shall specify tlje sums to 
be paid, and the purpose for which each sum is 
intended. 


4. Unless otherwise ordeted, the applicant or .his attorney shall 

Service of notice served, the notice to be given 

under s. 83. under section 83. 


6. When money is paid into Court under section 86, or under 

any subsequent section, the person making such 

Of notice of pay- payment shall forthwith give written*notice thereof 
ment under any sub- , ,, , . , 

to the perspn or persons on whose account such pay* 

ment is made. 


■ , ■ , , ,, , , 

^ These rul^s were published in the Calcutta bazette^ 6th August 1884. 

® These rules were published in thd "Port St. George Gazette Supplement, dlated 
|6th Jiuie 1881| p. 29. 
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6. Every application by a mortgagee to obtcii], payment of money 
out of Court eball be by a verified petitien. 


Or under s. 86 or 

B. 92 . 


To be on notice. 


Application for And, wben made under section 83, it shall bo 

out *of”court ^nder Bhown whether the property has been transferred, ^ 
B. 67 (c).i [where the applicant was in possession] pos- 

session delivered up, free from encumbrance, and 
whether the transfer has been registered. The dochments of title which 
were held by the applicant, shall al£o be accounted . 

Or, when made under section 86 or section 92, it 
B ^ shall be shown that the provisions of such section 

have been complied with. 

7. Every application under the last preceding rule shall be on notice 

_ , .. tothepersonby whom, or on whose behalf, the money 

To be on notice. ir ^ r 

was paid, or to his attorney, unless the Court shall 

think fit to dispense with such notice. 

8. Unless otherwise ordered, whenever any notice or order is served 

_ , / ^ under the Act or under these rules, an aflidavit or 

Affidavit of Bor- , , , 

vice of notice, or affirmation in proof of such service shall be filed as 

soon as possible thereafter. 

9. Where it shall appear that previous to any payment into Court 

under section 83, or any subsequent section, a sufficient 
gagee^* “lort- tender was made to and ref used by, the mortgagee, ho 

shall not be allowed to obtain payment of the amount 
deposited in Court to meet his claim, without deduction of the fees and 
charges of the Accountant-General and the Bank, nor shall be allowed 
. his costs of obtaining such payment. Except as 

Where tender aforesaid, or when otherwise ordered, the mortgagee 
refused. shall be allowed all costs properly incurred by him, 

1 0. If through default on the part of the plaintiff it becomes neces- 

When interest obtain autcnlargement of time under section 

disallowed. ‘ 87 ^ no interest shall be allowed for the enlarged time. 

11. On an application for payment of money out of Court, under 
Order for ‘ pay- Section 83, or any sv ^sequent section, by a mortgagee, 

inent of money out -who has complied with the orders of the Court and 


Costs of 
Bageo, 


Disallowancea 
Where tender 
refused. 


When 

disallowed. 


interest 


Order for* pay- mjt « uxvx 

Inent of money out -who has complied with the orders of the Court and 

s.^ 83,^oTany sS^e^ provisions of the Act and of these rules, so far as 
quent section. they relate to him, oV apply to his case and h as, when 


^ It will be observed that under section l04 the High Court is empowered to make 
rulos for carrying out the provisions of C)iapter IV only,iand that* section 57 occurs 
in Chapter HI. 
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required so to do, trdhsferred the property and iDOSsessioix, free from 
encumbrance, and caused such transfer to be registered, and accounted 
for the documents^ of title which were held by him, the Court shall 
make such order or orders as to it shall seem fit for the disposal of the 
' ca'^ital sum and interest thereon, and qf the fund for costs and expenses. 


*12. Every decree for sale under the Act shall direct that, if the 


Decree for cAle 
•to provide for pdy-* 
ment of amount of 
deficiency. *« 


proceeds of sale shall not be sufficient to satisfy the 
decree, the defendant [if the original mortgagor] shall 
personally [or if the representative in estate of the 
original mortgagor, shall out of his estate] pay the 


amount of the deficiency. 


13. Bv^ry final order for foreclosure, under section 87 or section 93, 
shall direct that possession of the property be given to 

order, 87^r mortgagee, except where he is already in posses- 

sion. It shall also, at the option of the mortgagee, be 
drawn up with a recital of the decree and the proceedings had there- 
under, and with* a full description of the property, or without any such 
recital or description.^ '* 


14. Where immoveable property is sold under section 88, or any 
0 subsequent section, the purchaser may, on applica- 
undra * Judge in Chambers, obtain a certificate of 

8. 88, or ally sub- gale as evidence of the title to the property sold to 
eequeut section. ,, _ , 

him and may also, at his own costs, obtain a con- 
veyance from the mortgagor. 


16. Every enforceable order made under section 83 may bo enforced 
under the provisions of the Code of Civil Procedure, 
Order under seo. 83 shall for that purpose be deemed to have been 

how enforced. xaade in a suit instituted under that Code. 


*16. Rules 45 and 46 of the rules of the Ist of 4^ugust 1877 [Rules 
431 and 432, JBelchambers R. and 0., pp* 200, 201,] 
Eules repealed. relating to sales by the Registrar, are Hereby repealed. 


Erom Rule 50 of the same rules' shall be omitted the words unless 
otherwise oj^dered the costs of such application in 
Enles amended. ^ person under disability, shall be pai*t 

costs of the sale, and in other cases shall be borne and paid by the 
defanlttng party.” 


^ • • 

^ The o)rder here referred to is desoribed in auction 8)^ as an * order absolute fot 
loreolosure.’ • • • • 

* This rule has not been adopted by the Madras High Oo1irt4 


44d IL 

At the end of Enle 58 of the same rales shaft fre adddd the words 
“ or the grant to him of a certificate of sale.” ** 

•17. Buies 387 to 449 [Belchambers E. and O., pp. 189 to 205], 
relating to sales by the Eegistrar as modified by the 
Bale^^y Registrar to I®-®* preceding rule, and SO far as they are applicable,’ 
api>ly to sales under ehall apply to all sales by the Court under seotionj 
88 and 89 or 92 and 93. ^ • 


•18- The money rules 597fl tb 641 [Belchambers E. and 0.^ 


Money rules to 
apply to payments 
under these rules. 


pp. 240 to 25T1] shall also, so far as they ^re applica- 
ble, apply to the paj^ment of money into Court, and 
out of Court, under these rules. ' t ' 


19. 

Form^ 


The form set forth in the annexed schedule shall be followed, 
with such variations as the circumstances of each 
case may require. ^ 


Koticx omdbr section 83. 

lu Tan Hioh Court ob* JuwcaTubb at Port William in Brngal 
Ordinart Original Civil Jurisdiction, i 
ToB. ‘ . 

WhsRiIas a has, under section 83 of Act IV of 1882, deposited in 
Court Es. 10,000 as the amount remaining due on the mortgage to you, 
dated the day of 188 , and Es. 100 for the commission 

and charges of the Accountant^’General and the Bank of Bengal, and 
Rs. 500 to provide for such necessary costs and expenses as you may 
incur [and whereas it is alleged that a sufficient tender’ was previously 
made to you] : — You are hereby informed that the Court, upon being 
satisfied that you have retransferred the property comprised in the said 
mortgage and [where B is in possession] delivered up possession thereof 
to the said A, and have also deliverecb up to the said A, or deposited in 
Court, or accounted for, all documents in your possession or power, or 
for which you are responsible, relating to the said property, the Court 
will make spch order as to it shall see|a fit for the payment to you of the 
said sum of Es. 10,000 [less, where a tender was made, the commission 
and charges of the Accountant-General and the Bank of Bengal] with aU 
costs and expenses to which you may bb entitled* 

Dated this day l88 . 

• * • Beaisbfaf. 

ai-Vh — — — — 2 .I..— ... 

• This rule has not been adopted by the Madras High Court, 
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ACOEPTANOB. • 

when amonntfl to election, Y8, 83. 
of gift, neoeBsary, sIq, 407. 
of rent from «• tenant who holds ovei*, 393. 
when, waiver of f orf eitnre, 887> • 

'* of notice to quit, 390. 

AOGBSSIOKS. 

accessory follows principal, 45. 

vendee’s right to, when ownership has passed, 147, 168. 
lessee’s right to, during lease, 361, 369. 
encroachiifentB by lessee ennre for lessor, 376. 
to mortgaged property, 226, 260. 

in general ennre to benefit of security and are redeemable, 226. 
» when separable, or inseparable, 226. * 
when cost of Acquisition added to mortgage-money, 215, 226. 
who entitled to profits, 225, 226. 

when profits set-off against interest on usufructuary mortgage^ 
226, 227. 

include renewal of mortgaged lease, 227, 251. 
mortgagee’s purchase of sub-tenures, 227,1228» 

AooiDBsrr. 

vendor to take ordinary care against, 144, 154. 

to bear risk of, till conveyance, 146, 166. 
provision for, in Speoifio Belief Act, 166. 
mortgagee’s duty to take care against, 263. 

right of action if property destroyed by, 288. 
mortgagor’s obligation on destruction of property by, 239, 244. 
lessee’s right if property destroyed by, 361, 370. 
duty tp take oare again^, 363, 377. 

ACCOUNTS. 

suit for, and receiver whether Us pendens, 117. 

assignee takes subject to, between assignor and debtor, 485, 

assignee must inquire as to, 435. 

prescribed by Begs. XXIV of 18(fe and XV of 1793. ..193, 197, 224,269. 
generally requisite in mortgage suits, 300, 324. • 

mortgagee in possession must keep, 264, 269. 
castf in which no, necessary, 27 1. 

mortgagor in possesion not liable to render, for profits, 800. 
his liability as to principal, 299. 
for interest* 299, 301 a , 

mode of taJdng, 800, 805b 
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A.COOX7NTS^-«one<nieed, 

0 tatutQ-law B» to interest repealed, 804. 
as against mortgagee in possession^ 305* 
when rests allowed, 306, 
rtiortgagoe generally entitled to costs, 308* 
cases of successiye incumbrancers, ^09. 

AGOUMULATION OF INCOME. 

direction fori generally prohibited, 63. 

except for one year, when from date of transfer, 63. 

or for one year, when property imgiovcablo, 63, 61*. 

direction fori till time of enjoyment does not postpone vesting, 6-1, (15* 

acknowledgment. 

that mortgage discharged, 205. 
right of mortgagor on redemption to, 205, 2)3. 
requires registration when mortgage registered, 218. 
not provided for in form of redemption-decree, 324. 

ACQUISITIONS . — See Accessions. 

ACTIONABLE CLAIMS. 

what fihe term includesi 417. 

generally transferable, 33. 

exceptions from rule, 27, 28« 

operation of transfer of, 39. 

securities and interest pass to assignee, 45. 

See Assignment. 

ACTS OF LEGISLATUBB . — See Special Titles op Acts, and Statutes, 
ADMINISTBATOB.~-50e Executors and Administrators. 
ADVANCEMENT. 

transfer of property subject to claim for, 39. 
claim for, enforceable against transferee, 39, 40. 

unless for value and without notice, 39, 40. 

AGENT. 

notice to, notice to prinoi]^al, 11| 20. 

fraud of, may absolve principal from imputation of notice, 21, 
service on, of notice to determine lease, 353, 357. 
in mortgage Buits, 845, 846. 

AGBEEMENT . — See Contract.. 

« 

AGBICULTUB^L LEASE. 

certain provisions of Act not applicable to, 3, 87, 391. 
shall be deemed to be a lease from year to*year, 352. 
terminable by six months’ notipo, 352. 
tenant may build for agricultural f>t^rpoBC8, 363, 377. 

t * • 

alienation , — See Bestraint, 

Involuntary Alienation. 
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ALLT7VI01T. 

t)iopefty gained b;^, included in lease, 361, 369< 
in mortgage, 250< 

AMENDMBNT AOT— ACT III OF 188S. 

seotion 1...2, 4. 

aeotion 2 ... 2 . 

aection 3... 25, 358, 404i» 

* section 4... 28. * 

%> 

section 5... 2^5, 

ANOMALOUS MORTGAGES, 
ivhat ai^e, 834. 

rights of parties to, 334, 336. 

AFPkAL. 

mortgage suit dismissed on, for want of parties, 294. 
effect of, in regard to time fixed in mortgage-decree, 311, 813. 
in case oi applications under section 89... 318* 

APPORTIONMENT. 

of periodical payments in the nature of income, 85. 
of interest pf^able in respect of money, 39, 45, 86. 
apportionment primarily as between transferor and transferee, 86. ^ 
of the “ benefit of an obligation,** 86. 
wlien the property to which it relates is severed, 86. 
if the burden is not materially increased by severance, 8^ 
oases when burden inseverable, 86. 
of easement on division of dominant heritage, 88. 
rule not applicable to agricultural leases, 87. 
of rent for benefit of those liable, 87. 
of rent on assignment of demised property, 379, 380. 
ARMY ACT, 1881-44 & 46 VICT., o. 68 1 
section 141... 36. 

ASSIGNMENT. 

of money to become due in future, 29. 
of actionable claim when permissible, 33« 
instances of such, 415. • 

of decree distinguished, 85, 45, 418, 428. * 

of right to sue for fraud not permissible, 27, 88» 
of mortgage, 45, 418, 436. 
securities pass with debt, 89, 46. 
of policy of insurance, 110, 417.| 
debtor not apprised of, may pay creditor, 112, 421. 
of purchase-money by vendor, 166, 417. 
of money not yet payable, 41^ 419. 
invalid for indefiniteness, 29, 177, 416« 
no special form required, 415. 
distinguished from order, 415. » 

must refer to speciHc debt, 177-, 4!^5, 42t 
for value, distinguished from voluntary, 416. 

. 07 
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ASSIGNMENT — continued. 

operation of Toluntaiy, 420, 421, 422, 424. 

consent of debtor or trustee not requisite, 420, 422, 426, 

under Judicature Act, 29, 423, 436. 

assignee may sue in bis own name, 416. » 

notice as determining priority between rival assignees, 421, 422. 
date of, material, when notices given at the same time, 422* 
law applicable, when debtor is in foreign country, 42G. , 
of debt by way of security, 436. 

not severable from secured debt, 45, 436. 
how such assignments effected, 436, 437* 

of charges, 433. 

position of assignee, 433, 434. 
of future property ^ 

when enforceable in equity, 29, 30, 418* 
of reversion, 

registration necessary, 26, 45. 

transfers benefit of lessee’s covenants to assignee, 378, 370. 
transfers burden of lessor s covenant if lessee chooses, 378, 379< 
lessee may elect to hold assignor still liable, 379. « 

apt^ortionmont on partial assignment, 370,*381. 
may be made by Court, 379. 

lessee must have reasonably notice of severance, 381« 
and see Apportionment. 
on death of Hindu widow, 31« 
of term, 

may be of part of the premises, 362, 373, 
apportionment of rent on, 379, 381. 
may bo restrained by covenant, 46, 54. 374. 
in breach of covenant may occasion forfeiture, 374, 382. 
creates privity of estate between lessor and assign oo, 373. 
assignee liable for rent accrued after, 373. 
and for breaches of covenants committed after, 373, 380# 
notice to quit may bo served on assignee, 357. 
assignor remains liable to lessor, 373. » 

impossible, * 

when«Tight of occupancy untransferable, 28, 362. 
when leasee is farmer defaulting for revenue, 28, 362# 
when lessee holds under Court of Wards, 28, 362. 

ATTACHED TO THE EARTH, 
meaning of, ^1, 42, 48. 

things rooted and imbedded in the earth, 10. 
things attached to buildings, &c., iDermanontiy, 42, 43. 
to improve the building, &c., 43, ,44. 

ATTACHMENT. 

j^roperty exempt from, 35. , 

of lessee’s interest treated as alienation, 55. 
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ATTACHMENT — contiAukl, 

private Ilienation pending, void, 120. 
of mortgaged property, 

not necessary where decree directs sale, 319. 
mortgages must proceed under section 67..t336b 
oases before the Act, 338. 

See Restraint. 

ATTEMPT TO ^lENATE.— Restraint. 

"attestation.® • *• . 

necessaiw for mortgage of immoveable property, 202L 
for gift of immoveable property, 403. 

ATTORNEY. 

notice thrqugh, 11, 20. 

professional services of mortgagee as, 207, 800. 

• incapacity^ of, to purchase actionable claims, 438* 

BAILMENT. 

negligence in case of bailee, note, 14. 

obligation of l^ilor as to disclosures compared with lessor's, 868* 

BmAMI. ' 

bolder can givo good title to purchaser without notice, 93. 
declarations of trust, 402, 403i 

BBl^GAL TENANCY ACT. 

charge under, for arrears of rent, 348. 
definition of rent, 362. 

forfeiture as mode of determining tenancy under, 887« 
BHOOBVNDUK. 

a form of usufructuary mortgage, 197* 


BILL OP SALE. 

meaning of bill of sale, 179. 
no Indian Bill of Sale Act, 847« 


BUDDHIST. 

personal law not affected by, ^ 

chapter II ‘ of transfers of property,' 6. 
chapter VII... 9, 62, 414. 
excepted in section 10... 46. 

power of sale in mortgage invalid when either party is, 245. 


BUILDINGS. 


attached to the earth, 11, 42. 

loojj'S, keys, &r., pass on transfer of houso, 38. 

mortgagee of, when entitled to repair, 252, 254. 

when bound to repair, 264, 268 j, • 

lessee niay^not erect permanent, 363, 357. • , 

(’xeept for agvicultufal purposes, 363, 377. 
when removable by lessee, 362, 371. 
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BUILDIN GS — continued, 

lessee must not pull down or damagei 868| 876» 

See Bepaibs, 

Waste. 
mori^gBge of, 

seonrity, when deemed is^suSLoieni^ 28SI» 

BTW-BIL^WUFA. 

a Bengal conditional sale, 189, 109. 

CANAL. . • 

mortgagee of, cannot foreclose, 28f , 287. 

CANTONMENTS ACT— ACT XIII OP 1889| 
section 32... 4, 138, 358, 404. 

CABE. 

reasonable, in enquiry required of purchaser from limited owner^ 88^ 
ordinary, to be taken, 

by vendors before delivery, 144, 164w 
by lessee of demised premises, 862, 376« 
by*mortgagor, 263. 
by mortgagee, in possession, 266. 

Bee Mortgage. 

of vendees to discover patent defects, 148. 
of mortgagees as to defects in title, Ac., 272. 

See Notice. 

OHAMPBBTY. 

English law of, not in force in India, 34, 
champertouB bargains carefully watched by Court, 84^ 

OHABGE. 

defined, 389. 

included in term * -incumbrance,* 172. 

distinguished from mortgage, 339. 

what is intended as mortgage may operate as, 202. 

may be created by will, settlement, Ac., 840. 

right to maintenance does not of itself create, 90. 

qu, whether valid against purchaser without notice, 96. 

may arise by operation of law, 341. ' 

arising in favonr of mortgagee paying revenue, 255. 

others paying revenue, Ac., 255, 256. 

rights of bu^er on sale of property Babjeci| to, 169. 

qu» whether redemption is possible to owner of property subject to, 342» 

holder of, may sue for sale, 342. 

extinguishment of, by holder buying property, 348. 

presumption agamst extinguishment, 344. 

transfer ofj * , 

transferee takes Btjibject td transferor’s liabilities, 433. 

« • ‘ subject to equities,* 433, 434. • * 

except where contrary appears from nature of charge, 484, 
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OSABGES OB' PUBLIC ^Nt^TUBBI.— See Oovkhnuint Bbtxiidi, 

OHAEITIES. ■* 

exception in favour of, 52. 

transfer in perpetuity in favour of, allowed, 61. 

meaning of terni, 61. 

gift ill favour of private, 62. 

fraud not presumed against gift for, 122. 

CIVIL PROCEDURE CODE— ACT VIIJ OF 1859: 

^ section 223... 116. »» 
section 240... 120. 
sections 270, 271... 119. 

CIVIL PROCEDURE CODE— ACT XIV OF 1883t 
chapter VI... 346. 
chapter XXXT...347. 

«. schedule IV.^No. 110... 326. 

schedule IV, No. 122 amended. ..811» 
schedule IV, No. 128. ..317* 
schedule IV, No. 129 amended. „6^ 312. 
sections 5, 206, 2^0... 319. , 

sections 38, 41 . 346a 
section 43... 5, 218, 241, 242, 38Q, 
section 111... 269. 
section 209... SOl. 

^faection 220... 330. 
section 230... 321. 
section 232... 418. 
section 235. ..318. 
section 237... 276. 
section 244... 318, 325. 
section 266 (e) ...35. 
section 266 (g) ...36. 
section 266 (h) ...35. 
section 266 (k) ...31. 
section 291... 319. 
section 292...432. 
section 294... 319. 
section 296... 11, 320, 821« 
section 295 (5) ...333. 
section 295 (c) ...280, 884i 
section 295 (d) ...334* 
section 305... 318. 
sections 306*319... 303« 

.section 310 A... 319. 

Section 311... 820. 
section 313. ..1159. » 

section 361 (c) ...125, 128. 
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CIYIL PROOEBUUE CODE— ACT XIV 01’ 188^— cofJtMjued. 
section 872... 121. 
section 375... 290. 
section 437... 293. 
section 539... 62. 

CLASS. 

transfer to, fails altogether, 

if bad in respect of some from perpetuity, Ii8» 
to members of, who attain certain 68* 
election by one of, 81. 
acceptance of gpft, 407* 

COEBOION. 

exercised on donor renders gift voidable, 409* 
onus of proving, generally on donor, 409. 
otherwiso whore donor ^urdanashin, &o., 409, 410. 

GO-MOBiTGAGOBi— J oint Mortgagees and Joint Morigagors,- 
Mortgage, 

Bedbmftion. 

COMPBTHNOY. 

to tra&isfer the same as competency to contract, 87* 

I'v" See Incomfbtenct. 

CONDITION. 

illegal, attached to transfer is inoperative, 36. 

in absolute restraint of alienation, void, 46. 

void for repugnancy, 52. 

reserving right of pre-emption, valid, 48. 

restraining right of partition, void, 48. 

not to alienate, made term of mortgage, 49, 178. 

in restraint of alienation by lessee, 46. 

by married women, 46. 
reeUicting enjoyment hy transferee, 52. 
when permissible, 63. 
when such cease to have effect, 53. «> 

enforceable against purchaser with notice, 90, 91* ' 
defeating interest on insolvency or attempt \o alienate, 
snoh condition generally void, 54. 

English law and Sucoession Act compared, 64. 
such condition permissible in lease, 54^ 56. 
void for remoteness, how construed, 58, 69. 

* vitiates succeeding interest, 60. 

distinguished from provision postponing enjQymont, 64. 
precedent and subsequent distinguished, 66. 
precedent, on fulfilment of, interest becomes vested, 66. 

affirmative or negative, 66. » , 

** * interest depending on, fails if precedent interest has previously ceased 69. 
of surviving at uncertain date, 69. 
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CONDITIOIJ — continued^ \ 

^ impqpsible or illegal, interest depending on, fails, 70, 76. 
construed favourably, 71. 

not so, when operating as condition subsequent, 74« 
ignorance gf, no excuse, 72. 

fulfilment of, rendered impossiblo by person interested, 76. 

prevented by person to whom it is adverse, 76. 
^ Bubfttantial compliance with, 71. 

subsequentf ha% effect of divesting prio^ interest, 65, 73, 76» 
instances otf, <fl3, 407. 
is COUP trued strictly, 71, 74. 

illegal or impossible has no effect on prior interest, 74. 

^may bo affirmative or negative, 76, 
subject to rule against perpetuities, 75. 
must have attributes of condition precedent, 76. 
purchaser subject to, cannot be relieved, 159. 
of sale, as tc^title and inquiries, 150. 

with reference to production of title-deeds, 153. 

with regard to evidence of iatle, 153. 

must be cletrly expressed, 158. 

requiring purchaser to take^^itle as it is, 154. 

for re-purchase, distinguished from mortgage, 181, 1901 

sale absolute on breach <jf, 183. ^ . 

postponiTig redemption, 206, 279. 

contained in lease with proviso for re-entry, 8821 

gift defeasible on breach of, 408. 

CONFLICT OF LAWS. 

• as to assignment, law of debtor^s residence prevails, 436. 
as to negotiable instruments, law of place of payment, 427» 

CONSIDERATION. 

how shared among several transferors, 106. 
absence of, in conveyance to defeat purchaser, 123. 

in conveyance impeached by creditors, 126^ 
of sale must be ascertained or ascel-tainablo, 180. 
gross inadequacy of, ^ 

does not invalidate when parties equally in dark, 181. 
may be evidence of undue infl.aeuco, 131. 
recital in mortgage-deed primd facie evidence of, 301. 

- when purchaser of actionable olaim^pan only recover, 428* 
guarantee of solvencv limited to amount of, when, 428. 

CONSOLIDATION. 

of moi^gagcs, not allowed, 231. * 

CONSTRUCTION. ^ • 

of instrument with regard to extent of interest oonveyed^ 89 
• •to question gf rcinotonoss, 58. 

favourable, applied to conditions precedent, 71f 
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OONSTRUCTION-cowimucd. - r« 

of instrument strict, applied to conditions subsequent, 71, 74. * 

whether gift conditional or enjoyment merely postponed, 6& 
rules of, distinguished from rules founded on publio policy, 80« 
CONSTRUCTIVE NOTICE. — See NoTmiB. 

CONTINGENT INTEREST, 
definition of, 66. 

difference between vested and, 64, 66. 

not, only because enjoyment postpcfied, 66, 67t 

when, becomes vested, 66. * 

fails, unless it arises when precedent interest ceases^ 68ii 

contract. 

saving of terms of any, 4. 

doctrine of notice as between parties to, 18, 84b 

conveyance operating as, 28. 

to make gift, not enforceable, 28, 402. 

assignment of, 63, 417. 

competency to make, 38. 

void as being in restraint of alienation, 46. ^ 

by laarried woman with regard to separate property, 60. 

with regard to enjoyment of land, 91. 

operation of, as distinct from sale, 143. • 

for sale of land, does not need registration, 141, 

suit for specific performance of contract, 95, 142. * 

resistance to specific performance of contract, 18, 143, 147. 
voidable on account of fraud, 148. 
damages for breach of contract, 141. 
with condition of re-purohase, 181, 190, 
restricting the right of redemption, 206, 279. 
charges created by, 340. 
exchange a species of, 395, 397. 
gift considered as, 400. 

CONTRACT ACT— ACT IX OF 1872 
chapter VII.. .397. 
provisions pf, incorporated, 25 
section 1 compared, 5. 
section 2 (b) ...401. 

section 11... 38. ^ 

section 16, amended by Act VI of 1899... 410 

section l!^...148, 272. 

section 18... 272. 

section 19...148, 409« 

section 23. ..48, 68. 

section 25 (1)...401>. 

' section 29.. .181. 
section dl,..409« 
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CONTRACT ACT— ACSiT W OP 1872— 
section d2...66. 
section 33. ..67* 
section 34... 76. 

^ section 36... 70'. 
lection 38... 29. 
sections 46-50... 374. 

^section 50... 364. 4 

section 65... 226. 

section 69...1{/7, SI8, 271, 331, 37l . 

section 70... 167, 271. 

section 74... 304. 

se<;tion 77... 130) 395. 

section 87... 13. 

section 90... 140, 141, 405. 

section 95... 164* 

section 96.*55« 

section 97... 436. 

section 108.. .348. 

section 109... 39S, 397* 

section 114... 364. 

seccion 116... 148. 

section 117... 147. 

seccion 118.. #401. 

• station 140... 45, 323. 
section 141... 328. 
section 160...M^, 265. 
sections lol, 152... 2^65. 
section 176... 486. 
sections 201, &c.,.41o. 
section 229... 11, 20, 21, 23* 
section 248... 413, 

OONTEIBCJTION. 

of purchase-money by several buyprs presumed eqnal, 106. 
right to, on payment of revenue, 256. • 

as between persons interested in tiW(f properties subject to common charge, 169. 
as between co-mortgagora and others entitled to redeem, 331. 
as between persons interested in several mortgaged properties, 285. 
when in conflict with doctrine of marshalling, 288* 

CONVEYANCE. 

distinguished from contract, 132, 141, 147. 
ownerthip passes on execution of, *131, 
duty of vendor to execute, 144, 154. 
on tender or payment by vendee, 154. 
prepared at eipense ofWvendee, 154. , 

covenant for title in, 167. 

53 
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CON VB Y AN OE — continued. 

breach of such covonanfc, 158. 
rights of purchaser, before and after execution, 143, 147. 
CONVEYANCING ACT, 1881— 44 & 45 VICT., o. 41: 
section 2... 171. 

section 3... 152, 153. ^ 

section 5... 171. 

section 6... 39, 42, 44. 

section 6 (2)... 248. 

section 7... 157. 

section 7(1>)...231« 

section 7{F) (6)...23]« 

section 9... 161. 

section 10(1 j... 32. 

sections 10, 11, 68, 59, 60.. .880. 

section 17... 221. 

section 19 (ii)...258. 

section 20... 243. 

section 23(1)... 2 58e 

section 23 (2)... 269. . ^ 

Becti6^ 25.. 316. 
section 25n) ..326. 

section 26... 239. i 

section 42... 63, ' 

section 47 229. 

section 63 ..39. 

CONVEYANOTNG act, 1832— 45 & 46 VIOT., c. SSt 
section 8. ..23. 24. 

CO-OWNER. 

oHoct of transfer by one, 102. 

transferee not entitled to joint-possession of family house, lOi^ 
rights of, inter se, 104. 

one may not take advantage of position, to prejudice oth rs, 227^ 
COEODY. 

a charge by act of parties, 341. 

COSTS. 

vendor’s, of procuring dooumeutp of title, 145, 161, 
of preparation of oonveyaUvC, 164, 
of procuring concurrence of partiin, 1®-^ ^ 
of suit for speci&c performance, purchaser’s lien for, 147, 1G9. 
provision for, on Court sale of land free from incumbrances, 170. 
in mortgage suits, ^ 

mortgagee generally entitled to, 308, 329. 
costs of maintaining title, '252^ ^57. 
exceptions frou]^ generahrule,L308. 
recoverable from mortgagor personally, 321, ‘ 

subsequent to decree, 321, 830. 
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^COUUT. 

iwwer io provide for sale free from incumbrances, 170« 
wbafc Courts may exercise ifc, 171. 
in mortgage suits, 

power of;* to sell subject to prior mortgage, 3S8* 

or freo from prior mortgage, 332* • 

may order sale in forpclosnre suit, 316, 

provisions for notice or tender when payee absent, 34»7. 

-v^hen payee inoo'npctpnt, 345* 
rules of itigli Courts of Bengal anS Madras, {see \ppendix II). 
officer of^ may not buy actionable claims falling under jurisdiction of, 433* 

COURT OF WA'RTIS. 

lessee of estate under, may not assign, 28, 362. 

COVENANT. 

by mortg.'^or in restraint of alienation, effect of, 49, 178« 

void for remoteness, 58. 

to use land in i)artioular way only , 92. 

must be of restrictive character, 92, 93. 

running with the land, 94. • 

whether oovei^ants in lease are independent of each other, 366» 
liability on, of assignee, 

of term, 373, 380.* 
of rdv^rsiou, 378, 379. 

See LANjiiOiiD and TgxNANT, 

MOaTGAUE, 

QuiK'i' Enjoymemt, 

Repairs, 

Restraint, 

Title, 

Vendor and Porcuasbb. 


CREDITORS. 

transfers to defeat or delay crocUlors, 12l» 

voidable at their option, 121, 12%. 

evidonco of intent to defeat or de^^y* 126, 1 26. 

conveyance for benefit of, not frurudulenb, *28. 

such conveyance when irrevocable, 129. 

rights of, against property of deceased dobwoi-, 89. 

purchaser fromsdovisee on b^ast to pay debts, 88* 
to redeem debtor's mortgage, 322, J23. 
transfer of actionable claim to, 428. 

ORIMIlftAL PROCEDURE CODE— ACT X OF 1872: 
section 530... 354. 

CRIMINAL PROCEDURE GODE-AgT X OF 1882: 
section 145... 133. 
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CROPS. 

growing, are moveable property, 10, 12. 
hypothecation of future, 12, 348. 

right of lessee to, 362, 372. 
right of holder under defective title to, 113. 
reasonable notice to quit, regard iq had to, 354. 
vendor must not take, out of due course of cultivation. 162. 

CROWN. 

right to redeem escheated property, 3!^4. 

CROWN GRANTS ACT— ACT XV av 1895 1 
sections 2 and 3.. .2. 

CULTIVATION. 

mortgagee in possession to follow usual course of, 265. 
vendor must not take crops out of due course of, 162* 

CUSTOM. 

of trade saved by Contract Act, 5. 
as to duration of leases saved, 352. 
as to notice to quit, 353. 

as to rights and liabilities under lease saved, 360. ' 

DAMAGES. 

right of suit for, on account of fraud, Ac., not assignable, 27, 34. 
on breach of covenant not to alienate, lessor has right to, 66. 
for breach of covenant for title by vendor, 168. * 

on failure of lessoP to give possession, 365. 
on breach of lessor’s covenant for quiet enjoyment, 369. 

DEBT. 

meaning of word, 419. 

securities pass on assignment of, 45. 

purchaser of decree may recover whole, 428. 

discharged by payment without notice of assignment, 112, 4i21« 

may be transferred, 416. 

assignee of, may sue in his own name, 416. 

conflict between rival assignees of, 421, 422. 

local law applicable to asipgnment of, 426, 

may be mortgaged, 486. « 

mortgage^debtf 

mortgagor personally liable on covenant, 238. 
on mortgagee being deprived of secnrity, 238, 241« 
iiibrtgagor*a failure to give possession, 239, 242. 
on destruction of security, 239, 244. 
discharged on foreolosore, 311. 
not*by sale, 315, 820. ' 

DECREE. , ^ 

transfer in ekecutiop of, with reference to* 9, 119. 

« securities do not pass on assignment of, 45. 
under Married Women’s Property Act, 51« 
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l)EGBEE~eon£inu0dE. » 

aitachnAant of lessee’s interest under, 55, 
charging property for maintenance, 90, 
against henamidar^ effect of, 97. 

^ for account does not terminate Ms pendens, 116. 
hy consent, terminates Ms pendens, 115. • 
sale in execution of, as affecting Ms pendens, 11 8. 

. trust for creditors defeating a creditor’s, 128. 
in regard to^i3lBotion 50 of the Begisti^tion A.ct, 135. 
for specific perfoWance, effect of, 14'J. ^ 
holder c^money, cannot attach mortgaged property, 336. 
mortgage^decree, 300. 

* binding on parties only, 293. 

in case of usufructuary mortgage, 235. 

for redemption, 223. 

for foreclosure, 237, 299, 311. 

for foreclosure or sale, effect of, 214. 

for sale, subfect to prior mortgage, 333. 

* for sale of mortgaged property, 315, 317. 
attacl^baent not necessary, 319. 
may inchide decree for balance, 320. 
when several incumbrances, 263, 309. 
form of, when sub-cnortgagoe a party, 310. 
dii%cting accounts with rests, 306. 
time may be enlarged, 312* 
opening of foreclosure, 314. 

moH^gaged property cannot be sold except under, 240, 836i* 


DEFECTS. 

seller to point out material latent defects, 17, 144, 148. 
in title discovered otherwise than from agreed abstract, 153, 
when curable, possession does not imply waiver, 160. 
when incurable, poBsession is evidence of waiver, 160. 
lessor to point otrt material latent defects, 360, 364. 

DBEKHAN AQEIOXJLTOBISTS’ BELIEF AOT— AJ3T XVll OF 1879l 
section 15(D) ...211. 

DELAY. 

when amounts to election, 79, 86. 

DBLIVBET. 

what amounts to, of immoveable property, 139, 140. 
not necessary to complete vender’s title, 140. 
absence of, when evidence of fraud on transfer, 128, 348. 
will pass property sold worth loss than^,^. l6o...l30. 
mortgage by, good if debt is less than RseIOO.*. 201. • 

gift of moveable projferty \>y, good, 403. 
what amounts to, of moveable i»ropearty, 405, 
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DENIAL OE LANDLOED’S TITLE, 
works a forfeiture of lease, 382, 386. 

Avhat ainounts to, 385. 

claim to hold as customary tenant, 386. 

denial in a suit, 386. 

docs not make possession adverse, #387. 

DEPOSIT IN COURT. 

of costs, & 0 ., when Court sells land ‘ free from iucumbr{inces,' 170 
of mortgage-money by mortgagor, 

must be full and unconditione^j, 290. 
procedui'o on, 290. 
effects of, 290. 
interest ceases on, 291. 

DEPOSIT OP TITLE-DEEDS, MORTGAGE BY.— See Title-Deeds, 

Moetoaoe. 

DEPRECIATION. • 

of property sold, 

to be borne by vendee when ownership has passed, 144, 166. 
semble, vendor to bear, while matter in contract, 1^*7, 168. 
leas^ voidable by lessee, * 

when premises rendered substantially and permanently unfit, 361, 370* 
if lessee not at fault, 361. 
mortgage security insufficient, 

when worth less than one -third more than mortgage-money, 323^ , 

or if buildings less than twice the mortgage-money, 323. 
and see Waste, 

Caee. 

DERIVATIVE MORTGAGEE, 
may sue for sale, 310. 
must be joined in mortgage-suit, 294. 
form of decree for, 310. 

should join in re-convoyanoe to mortgagor, 810. 
may redeem, 323. 

See MoftTOAGE. < 

DESCRIPTION. ‘ , 

distinction between description and motive of donor, 411. 
what amounts to sufficient, of mortgage property, I76i 
relief to vendee on ground of false, 160. 

DBSTBUOTIOn.— S ee Acoidbnt. •' 

DOCUMENTS OP TITLE.— See Tiim-Deuds. 

DBIBUTA BUNDAKA. 

form of mortgage by conditional sale known in Madras, 184b 
EASEMENT. ^ * * 

, notice of, by condition of premises, 19. t , « 

cannot be transferred apart from dominant heritage, 27, 82. 
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BASEMENT — continue^, *» 

passes 'vlitli dominanii heritage, 38, 40. 

of necessity, 41. 

apparent and continuous, 42. 

^ affecting land»purcliased, waiver of objection on account of, 180. 

EASfGMENTS ACT— ACT V OP 1882 ; 
chapter VI. ..351. 

• definition, 32. ' 

section 4...40! 
section 10. ..232. 
section ?3...41, 42, 118. 
section 19. ..41. 
section 30... 88. 
section 52 ..350. 
section 60... 351. 

1BLBOTION. ^ 

to take under or against a transaction, 77 . 
principle of the doctrine of, 79. 

may be excluded by special words, 80. 
when case for ele»*fioTi arises, JIO, 83. 

immaterial that transferor thinks he is dealing only with his own property, 82. 
what amounts to, 78, 83, 84. 

knowledge of duty to elect Und of value of tho benefit, 78, 84. 
ejection inferred in certain eircnmstances, 78, 83, 84, 

* revocable when made under misconception, 84. 
time for, 79, 84. 
offeoi of, 

election of person having a prior interest does not bind remainderman, 81 
electi'^n of majority does not bind minority of a class, 81. 
the disappointed transferee is compensated : — 

when attempted transfer was for consideration or, 77* 
whore transferor has died or become incapable, 77. 
under tho English Cases, 81. 
of lessor as to enforcing forfeiture. 382. 387. 389. 

EMBLEMENTS. 

meaning of, 372. » 

right of odcgoing lessee to, 362, 372. 

right of 6 071(1 fide holder under defective title to, 113. 

right of ingress and egress, 113, 302. 

mortgagor in possession not entitlJd to, 199. 

ENCROACHMENTS. 

duty of lessee to give lessor notice of, 363, 376t 
by Idsee onuro to landlord’^s benefit, 376. 

ENGLISH MORTGAGE, 
defined, 176, 198. 
treatment of, in Indini!^ 200* 
re-conveyance required on redemption, 2513. 
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BNTBY. 

^ whon evidouco of waiver of covenant, 160, 

See Be-entsy. 

EQUITABLE ASSIGNMENT . — See Assignment op Actionabee Oeaims. 
EQUITABLE INTEREST. 

arising on assignment of expectancy, &o., 31. 
application of doctrine of notice to, 108, 420, 42 L . 
registration of instrument creating, 141. 
of purchaser under contract before conveyance, 143. 
position of suob purchaser with regarcl to property, 144« 16&. ^ 
as distinguished from legal, in case of mortgagees, 202, 272. 
EQUITABLE MORTGAGE . — See Mobtgage, 

Title-Deeds. 

EQUITY OF REDEMPTION . — See Redemption. 

ESCROW. 

what is an, 181. 

ESTOPPEL. 

against party seeking to enforee restrictive covenant, 94. 
in favour of buyer from ostensible owner, 96. 
title by, 100. < 

dpes not extend to moveables, 101. * 

operates on future interest of unauthorized vendor, 101. 
duration of transferee’s right, 102. ^ 

against mortgagee who has given up title-deeds, 274. , 

by landlord’s acquiescence in building by a tenant, 378. 
by receipt in mortgage-deed, 435. 

by conduct of debtor from asserting equities against assignee, 435* 
from asserting vendor’s lien, 164. 

EVIDENCE. 

of intent to defraud creditors, 125, 128. 
negligence evidence of fraud, 14, 273. 
notice of prior title, of fraud, 136. 
possession, of notice of prior title, 139. 
of tenancy from surrounding facts, 359. 

admissibility of oral, to show that mortgage^ was intended, 179, 181. 

of mbmorand^m relating to deposit of title-deeds, 208^ 
amount stated in mortgage primd facie, as between parties, 301. 
burden of proving amount, on mortgagee, 301. 

which lands are his own, on tenant, 378. 
fraud on donor avoiding gift, 409. 

^ exceptional cases, 499, 4fc.0. 

EVIDENCE ACT-ACT I OF 1872 : 
sections 68-71. ..202. 
section 92...13t, 179. 
section 111... 409. 
section 116... 96, 272, 276. 
mention 130 ... 213. 
section 316. . .357. 
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EXCHANGE. 

wJien int'iting or registration required, 46, 395. 
definition of, 395. 
how effected, 396. 

English law of, 895. 

fight of party 'deprived of thing received^ in exchange, 896. 
rights of parties generally same as of vendors and purchasers, 897* 

, of money, warrantjkof genuineness, 397. 

, EXECUTION OS' DECREE. , 

sale in, saved from operation of Act, 9. ^ 
purchashr on sale in, protected by doctrine of Us pendmSf 116. 
sale in, distinguished from voluntary alienation, 118, 159. 

Bsde in, when set aside under section 318 of the Code, 159. 

sale of mortgaged property not permissible under mortgagee’s money-decree, 240. 

sale of mortgage property in, 336. 

purchaser^n, entitled to redeem, 323. 

sale under power distinguished from sale in, 249, 298. 

sale in, application of section 237 of the Code, 275. 

distribution under Code of proceeds of sale in, 334. 

EXECUTORS AND ADMINISTRATORS. 

not bound by election in individual capacity, 83. 

having power of sale in certain events, 89. 

not prevented from selling T)y pendency of creditor’s suit, 89* 

yable on lease, 350. 

purchaser from, with power to sell for debt, 88. 

EXTINGUISHMENT OF CHARGES. 

when charge-holder becomes absolutely entitled, 343. 

presumed unless contrary intention expressed, 343, 344. 
or maintenance of charge advantageous, 343, 844. 

FARM. 

lessee of, under Court of Wards cannot assign, 28, 362. 
holder of, in default for revenue cannot assign, 28, 362. 

See Agricultural Lease. 

FIBE.— See Accident. 

FIXTURES. 

what, pass with land, 38, 30. 
ornamental, 43. 
trade, 43, 44. 

cannot be sold by mortgagee septrately, 44. 
leasee may remove, 362, 371. 

See Attached to the EaHtr, 

Buildings. * 

FORECLOSURE. ^ • 

when prooeedings for, were commenced unde]; Regulation, Act inapplicable, 6, 7« 

under Regdlations 1798 and 1806^. . . 190* 

practice with regard to, under Regulations, 234, 269« 
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FOBEOLOSUBE — continued^ ^ 

after year of grace mortgagee might sue for possession, 194, 237* 
unnecessary formerly in case of conditional sale, 190. 
otherwise under the Act, 233, 236. 

not admissible in case of Welsh mortgage, 197. « 

not admissible to mortgagee when ^rustee for mortgagor, 233, 237« 
nor in case of mortgage of railway, &c., 233. 
nor with simple or usufructuary mortgage, 233, 235. , 

.right of, generally co-extonsive with that of redemption, 208. « 
admissible in case of equitable mortghge, 204. ‘ « 

suit for, apart from Act in Madras ^nd in Bengal moCnssil, 194, 200f 
not maintainable as to part of debt, 233, 237. 
exceptions from this rule, 233, 238. 
in suits for, all persons interested must be joined, 295. 

decree inoperati\rc against those not made parties, 295. 
order for sale may be made in, 315. 
to suits for, or sale, Art. 147 of Limitation Act applies, 189, 195, 104. 
prior mortgagee has right of, against subsequent, 261. 
after decree for, no suit for redemption will lie, 214. 

mortgagee may obtain order for possession, 236, 311. * 

order for, has effect of discharging debt, 311, til3. 
otherwise according to English practice, 313. 
opening up of, according to English practice, 31^. 
costs payable under decree may be recovered personally, 321, 3?0. 

FORFEITURE. 

lessor may determine lease on, 382, 384. 
election of lessor, 382. 

by breach of covenant with condition for re-entry, 385. 

qu. whether breach by one co-lcssco works forfeiture of whole lease 
385. 

relief on breach of covenant for rent, 390. 
by denial of landlord’s title, 382, 385. 
sotting up customary tenure, 387. 
qu. whether denial after suit effects, 386. 
does not make lessee’s possession adverse, 387. 
waiver of, « 

whefi lessor is aware of the forfeiture, 387. 
by acoeptence of rent accrued after, 387. 
notwithstanding protest, 388. 
by* demand for such rent, 388. t 
not when rent accepted after ejectment-suit, 387. 
when breach of continuing character, 389. 
common law rule that waiver of bifcach waives covenant, 889. « 
effect of, on under-leases, 

generally annuls under-leases, 391. 

except wheii procured by ‘lessor’s fraud, 391. i < 

difference between effects of forfeiture and surrender, 391, 
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FORMS. 

of morjgagcs, 17 tf et seq. 

of docree in mortgage-suit between successive inciimbranoers, 263, 

of decree in mortgage-suit directing rests, 306, 307. 

of notice of dpposit made by mortgagor, 

of notice to quit when date of entry unknown, 353. 

of restricted covenants for quiet enjoyment, 366. 

of vendor’s staiutojy covenant for title in England, 167. 

FRAUD. 

s * 

neligence when equivalent to, 14*. 

ri^t to*fiue for damiagoa on account of, not assignable, 27, 33. 
on agent’s part, rebutting presumption of notice, 21. 

pdrson by, preventing fulfilment of condition cannot take advantage of itf 76. 
affecting equitable incumbrancers of land, 108, 
transfer in, of right of maintenance, 90. 

of prior or subsequent transferees, 121. 
cases on Statute 27th Eliz. considered, 122. 
of creditors, 121. 

cases on Statute 13th Eliz. considered, 124. 

Twyn^s case, 125. , 

intent to defeat particular creditor not snfliciciit, 125, 126. * 

possession as indicative of fraud, 128, 348. 
saving of homt fide purchasers for value, 121. 
of transferdh inferrible from notice of prior title, 134. 

• registration does not avail purchaser guilty of, 137. 

in vendor or purchaser failing to make due disclosures, 144, 148. 
conveyance voidable on ground of, 151. 
gift voidable on account of, 409. 

assignee of debt takes subject to claim on account of, 433. 

FRAUDS, STATUTE OF. 

proof of mortgage under, 179. 

FURTHER ADVANCES. 

redemption conditional on payment of, 279. 
rule of priority as regards, 277. * 

FUTURE. ^ 

property in, includes reversions, &c., 26, 
conveyance of, property valid as contract, 28. 

gift comprising existing and future property is void as to latter, 406. 
assignment of money payable in tljjLJ, 419. 
crop, mortgage of, 12, 28, 34S. 

advances, mortgage of immoveable property to secure, 277. 

GAHAN’LAHAN MORTGAGE. • 

Bombay form of mortgage by conditional salo^ 189, 193. 

GENERAL CLAUSES ACT-ACT t OP iSeg: • 
section 2, dcfhiition of^mmevcablo prgporty, 11. 
flection 8 (2)... 381. 
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GENERAL CLAUSES ACT— ACT I OF J668—conftnne^», ^ 

^section as to effect of repeal of an Act, 5, 6, 8. 
does not define * rents,’ &c,, 85. 

GENERAL WORDS OP TRANSFER, 
pass all interest of transferor, 38. 
qu, if Act extends previous rule, SQ^ 
when Bufficientlj definite, 

to create mortgage^ 176, 177. 

to create equitable assignment, 17^, 415,t425» 

OHATWALI. LANDS. 

are neither divisible nor transferable, 

GIFT. 

defined, 399. 

donee must be in existence, 400. 
acceptance in donor’s life-time requisite, 400. 
in England assent presumed, 400. 
distinguished from trust, 402. 
how effected, 403. 

registration and attestation required, 403. 

delivery in case of moveables, 405. ». 

of Government promissory notes by indorsoment> 406. 

of future property void, 400. 

agreement to make a, not enforceable, 28. * 

effect of want of possession in donor, 30. 

construction of instrument of, 39, 40. 

for charitable or religious purposes, 52, 61. 

doctrine of election regarding, 79. 

in fraud of purchasers, 121, 122. 

in fraud of oreditors, 121, 122. 

to several of whom one refuses, 407. 

suspension or revocation of, 407. 

resumption on account of failure to perform services, 408. 

rescission on ground of fraq^ &o,, 409. 

generally mistake does not^avoid, 411. 

rights of bond fide ’purchasers saved, 407, 4154. 

onerous gifts, 412. < 

universal gift,* meaning and effect of, 129# 

in contemplation of death, 414, 

voluntary assignment, 420, 422, 424. 

See CbKDiTioN. 

GOOD FAITH. ‘ 

presumption of notice rebutted by proof of inquiry made in, 16. 

notice does not affect purchaser who has paid in, 23. 

must be shown by party imputing constructive notice, 24. 

on part of purchaser from one having limited authority, 89. 

tvant of, on part of purchaser of property subject to* claim for maintenance, 90’' 

purchase in, from henamidart 97. 
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GOOD FAITH — continv^j^ 

on paxj of person paying rent to wrong party, III, 
on part of person making improvements, 113. 

GOVERNMENT REVENUE. 

, farmer in ari^ears for, cannot assign, 28. 

payable generally by person in possessicAi, 230, 267. 

by vendor, np to conveyance, 145, 157. 
by mortgagor in possession, 228. 

^ by mortgagee in ]i<jsses8ion, 264. 
mortgagee entitled to credit for payme^s for, 252, 255, d0& 
lessee Entitled to deduct sums paid for, 
when due from lessor, 361, 371. 
or sue after payment under protest, 371 . 
on sale for, mortgagee has charge on surplus proceeds, 268ii 

^ GRASS. 

is not imlhoveable property, 11, 13. 

semhlet otherwise the right of pasture of turbary^ 13. 

GROSS NEGLEOT . — Bee Care, 

* Negligence, 

Notice. 

GUARANTEE. 

securities follow the debt, '39, 45. 

• * 

pf rent, discharged on waiver of expired notice, 390. 

* of solvency of debtor on assignment, how limited, 428. 

HEIR. 

chance of succession cannot be transferred, 27, 31. 

co-beir to actionable claim, may recover all on assignment, 438i, 

HINDU. 

construction of gift under, law, 40. 

law, not afEected by Chapter II.,. 5, 9, 62. 

law as to possession, 30, 140. 

rule of Tagore case remains, 9, 56. 

house allotted by bead of family not transferablg^ 32. 

transfer of part of family house, 133. 

construction of gift by husband, 40 

law forbids gift to unborn person, 56. 

law as to endowments, public or private, 62. 

gift under, law to sons with gift ^fver, 67, 74. 

law, cases under, of transfer by limited owner, 88. 

widow’s right to maintenance under Hindu law, 89, OOt 

join^-tenanoy except in family unknown to, 104. 

suit for partition by, whether Us pendens, 117. 

Succession Act with reference to, 66, * ^ • 

law, mle ai^ to son’s liability under, ,337. 
section 123 applies to, 385, 896. 
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HOLDING OVER. 

yeaning of, by lessee, 302. 
creates a tenancy by presumption, 392. 
presumption rebuttable, 393. 

English rules as to, 393. 

HYPOTHECATION. 

of moveable property not affected by Act, 12, 28. 
of immoveable property, 

Madras form of, 185. 

Bombay cases as to, 184, 1^6. 
remedy of creditor by sale, 340. 

of debtor by redemption, 342. 
law of limitation as to, 188. 

ILADABAWARA. 

a Canarese form of usufructuary mortgage, 195, 198, 20f>. 
ILLEGAL. 

transfer cannot bo made for, purpose, 36. 

cases in which property so transferred can bo recovered, 37. 

See Condition. < 

•IMMOVEABLE PROPERTY, 
meaning of, 10, 11. 

^oes not include standing timber, growing crops or grass, 10, 1 1 
and see Exchani^e, 

Gift, 

Lease, 

Mortgage, 

Sale, 

Transfer of Property. 

•implied covenants. 

on sale, 144. 
on mortgage, 

by mortgagor, 228, 232, 239. 
by mortgagee in possession, 263. 
on lease, 360. i. 

on exchange, 397, , 

on assignments of debt, 428. 

IMPOSSIBLE CONDITION.— Condition. 

IMPROVEMENTS. t 

by honafide holders under defective titles, 113. 

compensation when claimable by tenants, 371. 

by mortgagee,. 225, 252. *■ 

lessee may remove things attachjed by him to the earth, 371, 

INCOME. 

official, pensions, &c., not assignable, 27^ 36. 
passes with property yielding, 88, 
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INCOME ^continued* i 
{((pport^nment of, 85. 

diToction for accumnlation of, Ijow far permissible, 63. 
postponement of enjoyment of, does not postpone vesting, 66i 
INOOMPETENCr. 
t)f transferee, 27. 
of transferor, 37. 

^ to elect, procedure an cases of, 79. 
of officers of »Oourb to buy aotionablOjClaims, 432. 
of party to bd sA'ved with notice in moi^gago-suit, 347. 

INCUMBRANCE. 

• • 

moaning of, I7l. 

vendor’s duty to disclose, 149. 

implied convenant of person selling as trustee, 145, 160. 
when property «''ld subject to, 

payment of, not part of consideration, 167, 168. 
pftrehaser liable on, 167. 
vendor’s liability, if personal, continues, 167. 
when property sold free from, 

purchaser may repudiate sale when without notice, ISO, 
or discharge out c^f purchase -money, 166, 
or apply to Oouit for discharge of, 170. 
discharge of, under Court, .1|70. 

Court sale c/ property subject to prior, 332. 

See CBARG39, 

Mobtuaob. 

INDIAN COINAGE ACT— ACT XXIII OP 1870 1 
sections 12, 13, (4.r.291« 

INPANT. 

may be donee, 400, 418« 
when put to election, 79. 
provision us to notice to, in mortgago>sait, 347. 

INQUIRY.— Bee Notiok, 

Priobitv. 

INSOLVENCY, 
meaning of, 55. 

‘ interest to determine on,* when a void condition, 54. 
lessee’s proviso for right of re-entry on, 54. 
assignments when good against assignee in, 129. 

INSOLVENCY ACT— 11 & 12 VICT.,*.', 21. 
section 24, fraudulent preference under, 128. 
section 86... 432. 

assignpients when good against O&cial Assignee, 129. 
redemption of mortgage by Official Assignee, 324. 

INSTRUMENT, 
definition of, 10. 
when necessary, 45- 
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INSURANCE. 

^transferee may have money received spent on ro-iustatemenr, iw, i 
rights of parties when policy is not assigned, 110. 

when policy is assigned, 111. 
mortgagee in possession may effect, 252. 
when mortgagor does not inauif^, 252. 

Tip to two-thirds of sum necessary if loss, total, 252. 
may take amount of premium and interest, 252, 258*. 
application of insurance-money, r ' 

at mortgagor’s option in r^.-instatement oi: property, !^G4 
or in reduction or discharge of debt, 2C4 t ^ « 

secus, when mortgagor insures after date of mortgage, 269. 
assignment of policy of, 110, 415, 417. 

INTEREST. 

passes with property bearing, 39. 

deemed to accrue from day to day, 45, 85. 

purchaser in default liable to pay, 161. 

purchaser entitled to, on purchase -money, 169. 

provision for, on discharge of incumbrances through Court, 170. 

stipulation for, indication of intention to mortgage, 182. 

provisions with regard to, in usufructuary mortgages, 159, 209, 223, 271. 

Regulations limiting, 197, 304. 

r. 

further, in case of mortgage-decree, 301. 
presumption in favour of intention to charge, 302. 
rule of Hindu law limiting, 304. 

not included in calculation of value for registration, 201. 

English rule as to payment of, in default of notice, 216. 
mortgagor liable for, at rate ffxed, 301. 
post diem^ 303. 

limitation in mortgagee’s suit for, 303. 
when rests directed in mortgage-decree, 306, 307. 
mortgagee’s right to, when not affected by limitation, 303, 308. 
cessation of, on tender or de];>osit by mortgagor, 291. 

INTEREST ACT— ACT XXXII OE 1839., 303. 

INVOLUNTARY ALIENATION, 
not within scope of Act, 9. 
easements pass on, 41. 

may be included in condition in restraint of alienation, 55. 
doctrine of title by estoppel does not ap(dy to, 102. 
qu. whether doctrine of lis pendens applies to, 118. 

joint-lessbb;s and lessors. 

apportionment of rent, 85. 

one joint-lessee may give notice ijo^quit on behalf of all, 355. 
or for himself onlys 355. ' • 

* ' qu, whether one joint-lessor can givemotice, 356. ‘ 

^ one cannot insist on forfeiture, 356. 
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JOINT.LBBSSBS A191) ^ISSOBS-continue.!. 

ODfi joinj^lessor cannot sue for share of rent, 375. 

See Appobtionment. 

JOINT-MORTGAGEES AND MORTGAGORS. 

, when one join^-mortgagee may proceed for his share, 233, 237- 
when one joint- mortgagor may redeem hit part, 205, 216. 
one joint-mortgagor may redeem the whole, 217, 830- 
* his charge An remaining shares, 218, 381. 

payment to one joint-mortgagee, 211,^45- 

JOINT-TENANTS. • 

coparceners and teflanta-in-common distinguished, 102. 

^nsfer by one of several, 102. 
transferee and others entitled to partition, 103. 
rule of survivorship as between, 104. 
leaning of English Courts against, 104. 
rights of, iikter se, 105. 

JUDGE. 

cannot buy actionable claim falling under his jurisdiction, 482. 

JUDGMBNT-ORKtfCTOR. ^ 

of mortgagor having attached may redeem, 822. 

JUDICATURE A0T-~36 & 37 VIC., c. 66. 

tuit by assignee of actionab>9 claim, 29, 416. 

* section 26...1tl6, 423, 436. 

* assignment to be in writing, 415, 416, 428« 
voluntary assignment under, good, 424, 
effect of want of notice under, 426# 

JUDICATURE ACT— 38 & 39 VIC., c. 77.. .83- 
KANOM, 

Malabar form of mortgage, 195, 197. 

sale of land under, by delivery of marupatam, 141, 

demisee under, not put into possession may recover advance^ 868. 

EARNAM. 

lands attached to office of, inalietfable, 32. 

EAT~KABALA. • 

a Bengal form of mortgage by conditional sale, 189. 
described, 335. 

LANDLORD AND TENANT. 
duties of lessor, 

to disclose latent defects with reference to use of promises, 860. 
to give possession, 361. , , 

lessee need not eject but may sue for damages, 365. 
to secure possession, 361. ^ • 

unqualified covenant against*all ifiterruptions, 366. 

* * ■ * 

interruption must be substantial, 367. 
measure of damages, 369* 

.60 • 
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LANDLORD AND TENANT— 

,, rights of lessee 

to enjoy accessions, 361. 

to avoid lease when property destroyed, 361, 370. 
to deduct from rent cost of landlord’s repairs, 361, 370. 
to deduct from rent payiponts due from lessor, 3G1, 371. 
to remove things attachod by him to the earth, 362, 371. 
to enter and take emblements, 362, 372. « 

when tenure is of uncertain duration, 362, 372. 
when tenure not determined by lessee’s default, 362, 373- 
to mortgage or sub -let, 362, 373. 

See Assignment oy Term, 

Sub-lease. 

duties of lessee 

to disclose latent facts increasing value of tenancy, 362, 374w 
breach not declared to be fraudulent, 374. 
lessor’s remedy in damages, 374. • 

to maintain tho property, 362, 375. 
to give notice of encroachments, 363, 376. 
to commit no voluntary waste, 363, 376. 
making excavations, 363, 377. *' 
digging tank, 363, 377. 
not to build, 363, 377. ^ 

except for agricultural purposes, 363, 377* 
lessor’s remedy by injunction, 373. 
to restore possession, 363. 
to pay rent, 362, 374. 

See Lease, 

Merger, 

Surrender, 

Foupeiture, 

Condition. 

LAND TAX . — See Govbrnmknt Rbvbnuio. 

LEASE. 

before Ist Jnly 1882. ..8. i 

purchaser affected by notice of terms of, 17, 18. 

right of re-fntry under, not transferable alone, 27, 31, 

use of words * mokurari istimrari,’ 40. 

when writing or registration necessary, 46, 358 

conditional^ in, restraining alienation by lessee, permissible, 46, 64. 

covenant restricting enjoyment permissii>le, 53. 

condition determining lessee’s interest on insolvency, 54. 

definition of, 349, 350. 

in perpetuity, 348. 

distinguidied from license, 850. , ^ 

certain mortgages distinguished ifrom leases, 183, 197. 

valid against lessee's representatives,*' 350. * 

passes to lessee’s representatives, 349* 
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liSA.S'B — coutiuued. 

tranaie^Fable inter vivos subject to covenants, 362, 373. 
excepted cases, 28. 

See Assignment op Term. 
bow made, 858. 

» 

agricultural, not affected by Act, 3, 67, J394. 

See Registration. 

» duration of, 

presumptions as to, 352. 

on condAion, 382. 

for»^xed timt^ 349. 

in porpetuity, 349. 

for an indofinito period, 352, 353. 

when no contract or local usage, 352. 

when for agricultural or manufacturing purposes, 352, 394. 
*from year to year,* moaning of, 353, 858. 
how determined, 

by consent, 882. 

by efflux of fSsOil time, 332. 

by f ulfilmont of condition subsequent, 382. 

by merger, 382, 383. 

by surrender, 382, 383. 

by forfeiture, 882 384. 

b:;i notice to quit, 382, 387, 

• iiortgago of, 227, 231. 

Bee Mortgage, 

Notice to Quit, 

LANDIiORD AND TENANT, 

Assignment op Reversion, 

Assignment op Term. 

Rent, 

Apportionment. 

LEAVK TO BID. 

effect of, in oaso of mortgago-decrees for sale, 819. 

LICENSE TO aSB. 

distinguished from lease, 850. 
not neoessai'ily exclusive, 360. 
revocable by grantor, 350. 
not transferable by grantee, 350. 

LIEN OF VENDEE. 

for purchase-monoy paid in advance, 168# 

LIEN OP VENDOR. 

for unpaid purchase-monoy, 162. 

Available against all but purchasers without notice, 168. 
enforceable by suit for sale, 163, ^ 
lost or excluded, 

by special contract, 164. » 

by circumstances implying intention, 164. 
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LIGHT. 

^ right tOy 41. 

LIMITATION. 

of time for election, 79, 84. 
right of retainer not affected by, 308. 
for suit on hypothecation, 8, 188. r 
in respect of charge, 8, 188. 
for breach of covenant for title, 158. 
to enforce vendor’s lien, 163. ^ i 

for foreclosure or sale by mortgagee, 180, 195, 20^ 
by mortgagee for money- decree, 239. * 

by mortgagee for possession, 195. 
by mortgagee for interest, 303. 
by landlord against tenant, 387, 393. 

See Possession {Adverse). 

LIMITATIOM ACT— ACT XIV OF 1869 1 
section 1, clause (12) ...185. 

LIMITATION ACT— ACT IX OF 1871* 
schedule II, article 132... 240. 

LIMITATION ACT— ACT XV OP 1877* 
section 2... 271. 
schedule II, article 10... 140. 
schedule II, article 106 ...271, 325. 
schedule II, articles 116, 116...303. 
schedule II, article 132... 9, 188, 189, 240* 
schedule IT, article 13 5... 6, 194, 267. 
schedule II, article 139,... 394. 
schedule II, article 147... 6, 9, 188, 189, 194, 204. 
schedule II, article 143... 331. 
schedule II, article 178.. .318. 
schedule II, article 179...337. 

hIS PENDENS. 

transfer of property pending suit relating thereto, 116, 296. 

doctrine of, indepeifdent of notice, 115. 

suit must relate specifically to property purchased, 117. 

qu. as to involuntary alienations, 117. 

doctrine applies only to sale made by party to suit, J20. 

Court must have jurisdiction, 120. 

adoption not equivalent to alienation, 120. ^ 

no answer to suit for special performance, 121. 

in regard to parties in mortgage-suit, 296. 

MAINTENANCE. 

question whether allowance of, makep Jnterest vested, 66, 67* 
transfer to defeat third, person^fa right to, 00. 
rit^ht cnforcoablo against transferee with *uotiGe, 90. 
or transferee by way of giEt> 00* 
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MARRIAGE. 


eettlenient, clauses in, restraining anticipation. 46, 60 
effect of, on property before Succession Act, 50. 
transfer to defeat third person’s right to provision for, 90. 
right enforceable against transferee with notice, 90. 
or transferee by way of gift, 90. • 


MARRIED WOMEN. 

not being Hindus, ]fiCuhammadans or Buddhists, 

condition restraining alienation hjnding on, 46, 60. 
when extends to involuntary alicnalion, 51. 
alienation in frauds of equitable interest of, 91. 

UAIffilED t/okEK’S FBOFEBTY AOT— ACT III OV 1874 1 

t 

section 8... 51. 


MARSHALLII^G. 

in favour of purchaser of one of two incumbered properties, 169. 
conditions^nder which doctrine applies, 281. 
parties must be creditors of same person, 282. 
cases before the Act, 283. 

only admissiblt^for mortgagee having no notice of first mortgage, 284. 
not allowed to prejudice first mortgagee or other purchasers, 284. < 

contrasted with contribution, 285. 
prevails over claim for conti^bution, 285, 288. 
mJiiMs. • 

« ttt pari delicto potior eet conditio defendentU, 1^. 
quicquid •plantatur solo, solo cedit, 371. 
expresswn facit cessare taciturn, 169. 
qui prior est tempore potior est jure, 107. 
caveat emptor, 397. 

nam et commodum ejus esse debet cujus est periculum, 167, 168. 
no man may derogate from his own grant, 41, 391. 
once a mortgage, always a mortgage, 190. 


MERGER. 

of term, 282, 283. 

determines tenancy, 282. 
how it arises, 283* 
of incumbrance, 

when excluded, 348, 344. 

See Extinguishment op Charges. 

MESNE PROFITS AND IMPROVEMIiNTS AOT— ACT XI OP 1855: 
section 1...112. * 

section 2... 113. . 

MISDESO&IPTION AND MISREPRESENTATION.— iSec Dbpegis, 

MISREPRESENTATION. 

causing estoppel, 101, ^5. • 
on part of seller, 148. 
on part of buyer, 164. 
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MISTAKE. 

fiot excused in case of condition, 72. 
in case of election, 83 

rent paid under, when not chargeable, 112. 
improvements made under, 114. 

purchase-money paid under commonfj recoverable, 143. 
on donor’s part does not generally avoid gift, 411. 

MONEY-DECREE. 

difference between assignment of, and at debt, 45. 
mortgagee may sue for, ^ 

when there is a personal covenant, 238. 
when mortgagor fails to secure possession, 239, 242. 
when deprived of i)art of security, 238, 241. 
when security becomes insufficient, 239, 244. 
mortgaged property may not be sold in execution of, 336. 

MORTGAGE. 

mortgages executed before 1st July 1882, 

processual rules of Act govern snils brought after that date, 6. 
if proceedings have been taken under Regulation, •vested rights are 
^4ved, 7. 

service of notice under Regulation is act done within General Clauses 
Act, 7. , 

' section 99 docs not affect decree made before 1st July 1882,,i8. 

Act cannot give new rights for pui'pose of limitation, 9, 
of grooving crops, 12, 348. 

on assignment of secured debt security passes, 39, 45. 

as between two mortgages first iu time prevails, 107. 

priority of mortgagee may bo lost by fraud, &c., 107. 

as between subsequent incumbrancers notice not necessary, 108. 

purchaser of right of rodomiDtiou when chargeable with further advances, 108, 

payment of rent to mortgagee under compulsion, vaild against mortgagor, 112. 

suit upon, is Its 'pendens j 117. 

executed in fraud of subsequent purchaser, 121, 122. 

fact that possession is not given is no evidcfico of fraud, 128. 

registered prevails over prior unregistered, 134. 

Cl 

with poBsessio*., in competition with ono registered under Act of 1866. ,.137. 
holder of equitable, competing with vendor claiming lieu for purchase-money, 
163. 

right of mortgagee against surplus procee^ on Bevonuo sale, 258. 
substituted security, 244, 269. 
general requirements o/, 

there mus/i be transfer of interest and spenrity intended, 176. 

the property must bo identified, 176, 177. 

future acquired proijerfcy may subject of, 177. 

mere covenant nftt to alienate Goes not make, 178. 

distinguislied from hypothecation v^’hich involves no transfer, 185, 340. 

cases under Stamp Act, 178. 
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MORTGAGE — eontwjuedf 
form Snd proof of, 

no special form of words required, 176, 179. 
may be embodied in two instruments, 179. 
may be^iu form a sale, 179. 

may be in form of sale with condition for re-purchaso, 181. 
under what conditions evidence admissible to show intention, 180, 
ciroumstancel indicating intention to mortgage, 181, 182. 
may bd in form of lease, 183. 

must be by registered and attested instrument, 200. 
uftl^ss amouiit is under Ks. 100 or there is deposit of title-deeds, 01. 
if lAortgage simple, attested iiistrumeut indispcnsablo, 201. 
attestation wanting, instrument may operate as charge, 202. 
simple, 

defined, 174. 

theje must bo written instrument, &c., 200, 201. 
not previously distinguished from charge, 184. 
power of sale no part of, before Act, 18G. 

if withqjpt possession, not valid in Bombay against subsequent nurchaser 
without notice, 186. <$ 
limitation for mortgagee’s suit, 188. 
remedy by sale only, 235. 
hy conditional sale, 
defined, 174. 
instances of, 189. 

in Bengal hitherto governed by Regulations, 190. 
mistaken practice of Madras and Bombay CDiirts, 190, 193, 
decisions of Privy Council, 191, 193, 194. 
suit upon, governed by Art. 147 of Limitation Act, 195. 
remedy by foreclosure, not sale, 233. 

and order for possession, 233, 311, 

usufructuary, 
defined, 176. 

involves transfer of right gf possession, 195. 
different forms of, 195, 196. • 

Regulations with regard to iffato of interest, 107. 
neither sale nor foreclosure admissible, 233, 235. 

defined, 175. ^ • 

resembles hye-hil-wufa as controlled by Regulations, 199, 
mortgagee’s right to possession, 199, 235, 
mortgagor tenant-at-suffeyanco, 199. ^ 

has been in common use among Europeans in India, 200. 
and treated as in England, 200^ « 
on redemption of, ro-convoyanco usquiPcd, 213. • 
six months’ notice generally inquired before 2 >aymont, 216. 
remedy by foreclosure or sale, 233. 
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MORTGAGE — con Hnued. 
hy deposit of title-deeds^ 

valid when made in Calcutta, Madras, Bombay, Karachi or Rangoon, 201« 

may include lands outside these towns, 202. 

valid against all but purchasers in good faith without noticb, 204, 

what is required to constitute, 203. 

written instrument not required, 203. 

mere record of fact does not need registration, 203. * « 

equitable mortgagee competing wit}\ holder of registered iifstrnment, 204. 

* * I 

with veiylor claiming lien for purchase-money, 163. 
conflicting equities, 276. 

mortgagee in possession^ 

various terms on which he may hold, 195, 199, 206, 222, 225. 

when subject to provisions of Regs. XV of 1793 and XXXIV of 1802... 197, 

not generally with English mortgage, 199. 

must on redemption deliver up accessions, 226. 

right of, on mortgagor’s failure to secure possession, 239. 

may spend money and add it to mortgage-money, 252. 

on management of property, 252, 257, 
on preservation, repairs, &c., 253. 
on maintenance of title, 252, 257* 
on insurance, 252, 268. 
duties oft * 

to take ordinary care, 263, 265. 

with regard to management of property, 263. 

to collection of rents, 264, 266. 
to payment of revenue, 264, 267. 
to making repairs, 264, 268. 
to abstaining from waste, 264, 268. 
as to application of insurance money, 264, 269. 
to keep accounts, 264, 269. 
accounts to be taken against, 270. 
mode of taking account, 206. 
mortgagor in possession, 

as under English mortgage, 199. *' 

not responsible for permissive waste, f332. 
nor for rehts and profits, 300. 
but must not render security insufficient, 232. 
account to be taken against, 300. 

See *CONTBIBUTION, 

^Consolidation, 

Foreclosure, 

Marshalling, 

Priority, 

Redemption, ^ 

Sale, Power op, 

Sale, Suit fob. 

Tacking, 
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MORTMAIN. 

. law not applioable in India, 62. 

MOVEABLE PROPERTY. 

on provision for mortgage 347. 
mortgage of, does not require registration, 348. 

MbDDATAKRIYAM. , 

a Madras form of mortgage by conditional sale, 182, 1S9« 

MUHAMMADAN. * 

» not affected 1^ 

chapter TI, * of transfers oj property*/ 69. 
chapter VII, ‘ of gifts,* 414. 
law with regard to charities, 62. 

“ power of sale in mortgage invalid when oithor party is, 245. 
Mortgagees’ Powers Act does not operate when cither party is, 246 
transfer pending widow’s suit for dower, 118. 

SAZAB a^HAN. * 

form of simple mortgage in Bombay Presidency, 184. 

NEGLIGENCE. 

what amonats to gross, 13, 273. 

gross, constructive notice iS^y, 13. 

prior mortgage postponed owing to, 107, 273. 

mere, does not alter priorities between equitable titles, 107, 276. 

8e^ Notice, 

, Cake. 

NEGOTIABLE INSTRUMENTS. 

chapter as to assignment of actionable claims nob applicable to, 437. 
foreign law applicable to, 427. 
distinguished from ordinary debt, 433. 

NEGOTIABLE INSTRUMENTS ACT— ACT XXVI OE 1882, 
section 134... 427. 

NEW YORK CODE, 
section 231... 57. 
section 346... 99. 
section 500... 399. 
section 903 . 396. 
section 905. ..397. 
section 906... 398. 

NON-EXISTENT PROPERTY, 
not transferable, 28. 

when contract for transfer of, may bo enforced, 28, 177, 
gift of, with existent property fails as to former, 4:QC. 

NOTfCE. 

definition of, 11. 
actual notice, 3 3. 
constructive notide, 1!?. * 

by wilful abstention from inqufrv 13- 
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N OTIOB — continued. 

c{>nstrnctive notice — continued. 
by gross negligence, 14. 

by not inquiring for or obtaining titte-deeds, 1, 15. 
bow affected by Eegistration Act, 16, 19. 
notice of a fact is notice of its cq^scs, 16. 
notice of a deed is notice of its contents, 16. 
notice by possession of third person, 17. 139. 
notice by condition of premises, 18. 
registration equivalent to notice, 19! 
to agent, notice to principal| 20. ^ 

exception from rule in cases of fraud, 21. 
when acquired after purchase, 23, 95. 
rules as to, under Conveyancing Act, 24. 
purchaser having, must inquire, 13, 16, 89. 
mortgagee not bound to give, 107, 275. 

person paying rent without notice of transfer not chargeable, 111. 

failure of mortgagee to got title-deeds, 274. 

registered purchaser how affected by, 137. 

doctrine of Us pendens independent of, 115* ^ 

title depandent on absence of, purchaser not bound to accept, 150. 

purchaser having, of defect in title when precluded from objecting, 160. 

rights of purchaser without, as to charge on property, 96, 170, 341. 

as to a right to maintenance, 90. 

rights of purchaser without, of mortgage without possession, 185, 186. 
purchaser without, of equitable mortgage, 204. 
as affecting right to marshal, 284. 
of deposit in Court by mortgagor, 239. 
to determine lease, when required, 352. 

what length of notice required, 352, 353, 355. 
requisites of notice, 354, 355. 
must extend to whole of demised premises, 355. 
must bo given by party or his agent, 352, 355, 356. 
qu. whether one of two joint lessors can give, 356. 
one of two joint lessees can give, 355. * 

waiver of, by acceptance of rent, &c., 3|i9. 
fresh, requii^ed on tenant holding over, 393. 
on assignment of debt;^ 419. 

duty of debtor or trustee to act upon, 420, 422, 426. 

effect of as against debtor and rival assignees, 420, 421, 42. 

need not he given before suit, 420. 

only effective if given after debt has accrued, 426. 

what amounts to notice, 424. 

under the Judicature Act, 29, *423, 436. 

c r 

sernice of, , * # 

c under chapter relating to mortgages, 345. 347. ' 

for purposes of determining lease, 352, 355. 
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NOVATION. 

• illns^atioii) 421. 

difEerence between, and assignment ol debt, 421 j 

OOOUPAHOT BIGHT. * 

• ^ of ryot in Bengal under Act YlII of 1869 is inalienable, 32. 

OCCUPATION RENT. * 

how computed, 162. 
vendor retaining possession liable, 162, 
mortgagee, in ^personal possession Ifable, 264, 270. 

OFFICE., • * 

» • 

not alienable, 27, 86. 

* iiemoluments of, inalienable, 86« 

OPERATION OF THE aCT. 

local extent of, 1, 3. 

sections 37 and 117 do not extend primarily to agricultural leases, 3. 

sections as to registration limited to torritorios under Registration Act, 2, 4. 

to be read with Registration Act, 2, 4. 

with regard to repeal of prior enactments, 4. 

with regard to rights arising; before 1st July 1832... 6. 

not retrospective, 7* 

does not extend to transfers other than by act of parties, 5, 9. 
with regard to gifts, 414f 

sections 69 and 69 as to mortgages limited, 2, 201, 245. 
repealing clause, 4. 
general saving clause, 4. 

transfers under order of Court affected only by section 57 and Chapter IV... 5, 9. 
Hindus, Muhammadans and Buddhists how far excepted from Act, 5, 9, 414. 

OPERATION OF TRANSFER. 

English law, 39. 

transfer of land passes legal incidents, easements, &o., 38, 42. 
of machinery attached to the earth, 
passes moveable parts, 38. 
of house, , 

passes locks, doors, &c., 39. 
of debt, * 

passes securities, 39, 45. 
of interest-bearing property, 

passes subsequent interest, 39, 45, ^ 

by unauthorised person subsequently acquiring interest, 
option of transferee to confirm, lOO. * 

OPTIONAL REGISTRATION. . 
how far abolished, 135, 

OSTENSIBLE OWNER. 

transfer 6y, yo. • * • 

when valid against real owner, 97. 
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OTTI. 

lid^labar form of mortgage, 206. 

PARTIAL REDEMPTION AND FOBtiOLOStTM. 
no redemption of part, in general, 205, 880. 
oases of seyerance, 217, 218, 219. 
no foreclosnre of part, in genenJ, 288f 
unless mortgage has been severed, 232* 
case of severance, 237, 238. 

PARTIES IN MORTGAGE-SUIT, 
entitled to redeem, 322. 
who must be joined, 293. 
effect of non-joinder, 294t. 

PARTITION. 

easements arising upon, 42. 

condition restraining right of, void, 48, 58. 

after, parties entitled to proportionate share of rent, 87. 

purchaser from co-owner entitled to, 103. 

suit for, Us pendens, 117. 

PATNI-LBASE. 

patnidaril to be joined in mortgage-suit, 296. 
effect of purchase of sub-tenures by mortgagee, 227«i 
surrender of patni, 391. •' 

PAY OR HALF PAY.— See Sambt. 

PAYMENT. 

apportionment of periodical, 85. 

by debtor in ignorance of assignment, 112, 421. 

by tenant to person having defective title. 111. 

by mortgagor, conditions of valid, 211. 

into Court by mortgagor, 289. 

cessation of interest on, 291. 

to one mortgagee valid against co-mortgagee, 211, 34S; 
into Court in discharge of incumbrance, 170. 
of rent by lessee, conditions of valid, 375. , 

effect of, after expiry of term,* 893. 

Rules of Bengal ^igh Court as to,...App. JIs 
PENALTY. 

stipulation for enhanoed interest, 804. 

PENSIONS. , 

publio pensions not transferable, 27. 
private pension^ transferable, 36. 
apportionment of| 85. 

PENSIONS ACT— ACT XXIII OP 1871 1 
assignment of pensions, 86* 

PERPETUITY. 
ruU Against, 57. 

limits within which gift in favour of unborn person valid, 57, 65* 
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tBRPBTITITY — eontigi'Seg,, 

Hindis and English |aw coibpared, 68. 

effect of rule against, on gift in favour of class, 58. 

effect of failure of prior interest on subsequent interest, 60. 

rule against, kdoos not affect charities, 61. 

as regards Hindus, &o., 62. 

condition subsequent void for, 74. 

AlBnARTHUlI. * 

• a Malabar xqorjgage, 189, 335. 

PLEDGE.. 

hjpothepation distinguished from, 179, 184. 

POLICY OF INSUEANOB.— Insueanob. 

POSSESSION. 

of third person may be notice of his title, 17. 

(fu. whether as between vendor and purchaser, 18. 
transfer of property not in, how far valid, 30. 
transferee of share of family house not entitled to joint, 102. 
one co-owne^knot entitled to exclusive, 104. 

when in good faith, entitles holder to compensation for iinprovements, 113. 
want of, when evidence of fraud, 125. ^ 

delivery of, not required to complete sale, 140. 
in competition with regisSored conveyance, 136. 

• provision in favour of, in section 48 of Registration Act, 136. 
in what sense delivery to purchaser of, is required, 139, IdO. 
after taking, purchaser may be taken to waive covenant, 166. 
limitation against mortgagee who has liberty to take, 195. 
adverse, that of English mortgagor is not, 199, 276. 
to lessor, does not invalidate lease, 365. 
lessee’s duty to prevent, 376. 
tenant’s denial of title does not make, 387. 
tenant holding over is not in, 393. 

POSSIBILITIES. 

of succession, &o., are not transferable, 27, 31. 
when assignment of, for value, enforceable, 31*» 

POWER. * 

exercise of, may amount to transfer, 26. 
of sale, vested in trustee, executor and the like, 89. 
in mortgage, 244. ^ 

of revocation, effect of subsequent transfer, 99. 
of gifts* 407. 

See Sale,«Pow£b ov. 

Powers op court.— scc ooubt* 

PRE-EMPTION. 

right of, not transfelrahle, 32. . 

> condition reserving right of, valid, 48. 
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PREMIUIM. 

^ payable on policy of insurance, lien for, 262, 258 m 
payable for lease, 348. 

apportionment of, when lessor transfers, 379. 

PRESUMPTION. 

from notice that title-deeds are wil^h third person, 16. 
from notice of third person being in possession, 17. 
that agent has duly communicated material facts, 30. * 

in favour of intention to keep mortgage alive, 343. 
that duly posted letter has been deHvercd, 357. 
in favour of acceptance of gift, 400. 

PRICE. 

includes money only, 131, 395. 
inadequacy of, evidence of fraud, 131. 

PRIORITY. 

generally date of creation of interests governs, 107. 
as between two mortgagees or other purchtiscrs, 3 08, 272. 
in case of mortgage to secure future advance, 277. 
unpaid vendor and equitable mortgagee, 163. 
unpaid vendor and sub-purchaser, 163, 164. « 
rival assignees of debt, 420, 422. 

assignees of a charge or others having equitable interests, lOd. 

PROPERTY. •* 

meaning of term, 26. 
immoveable, 10, 11. 
tangible and intangible, 132. 
in future, what is, 28. 
assignment of future, 29, 417. 
not in possession may be transferred, 30. 
legal incidents of, pass on transfer, 38. 

PROTEST. 

lessee discharging landlord’s liabilities should pay under, 371. 
forfeiture waived by acceptance of rent in spite of, 388. 

PUBLIC. 

things dedicated to publid purposes not transferable, 35. 
sections 14, 15 and 16 inapplicable to transfers for bonciit of, 01. 

PUBLIC OFFICE. 

cannot be transferred, 27, 35. 

tior pay ojf pension attached to, 27. ^ 

PUBLIC POLICY. 

rules of> distinguished from rules of construction, 30. 

‘Condition. ' 

PUBLIC WORKS. 

mortgagee of, cannot foreolqsc, 237. 

PWRDANASHIN WOMEN. . ‘ « 

donee from, must prove absence of undue influence. 410 
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QUIET ENJOYMENT. 

doyeniAit for, 

implied on mortgage, 228. 
implied on lease, 361, 366. 
what amounts to brcatjh of, 367. 
passes to assignee of the term, J61« 

BAILWAT. 

• mortgagee of, ma;^ not foreclose, 238, 237. 

» .KBOEIVER. • 

mortgagee in possession not entitled to»^200. 

* RB-00NVE5rAN0E.» 

* -^contract for, distinguished from mortgage, 181. 
mortgagor’s right to on redemption, 205, 213. 
only necessary in case of English mortgage, 213, 326. 
to bo registered when mortgage registered, 213. 
under dreree in redemption suit, 324. 
costs of, 330. 

REDEMPTION. 

defined by A^it, 205. 

right of, does not exist in i«as6 of mortgage by conditional sale except under 
Regulations, 190. 

nor after decree for foreclosure or sale, 205, 214. 

canne^t be enforced under mortgagee’s decree for possession, 216. 

in case of English mortgage, described, 199. 

may be extinguished by act of parties, 205, 214. 

agreement made in restraint of, 206, 207. 

generally co-extonsivo with right of foreclosure, 208. 

whether enforceable before expiry of term fixed by parties, 208, 209. 

conditions for exerciso of, 205, 228. 

when second suit may bo brought for, 215. 

mortgagor entitled to claim surrender of mortgage instrument, 205. 

and other doeds, 205. 
poBBOssion of property, 205, 327. 

^ re-convoyanco or acknowledgment, 205. 
re-conveyance only required with English iportgagc^ 213, 236. 
registration of mere .*ickiiowli?tlgment of payment not required, 213. 
mortgagee may stipulate i'ur notice before payment, 21(>. 
nature of decree for, 300. 
account must be taken, 300. 
who may bring suit for, 322K 
effect of, by one one of several mortgagors, 330. 
not generally admissible in case of charges^ 842» 

* snccessive incumbrances, d09. 

RE-ENTRY, RIGHT OP. ^ ’ 

not transferable except to owner of property* affected^ 27, 32, 
lessor’s covenant f^r, on alienatiomby lessee, 55. 
on breach of express condition, 385, 



488 


INDUX. 


KEGISTRATATION. 

y meaning of * registered/ 10. 
effect of law of, on doctrine of notice, 15. 

of instrument, equivalent to notice in Bombay, and Allahabad,. 19, 
wbon necessary in case of sale, 130. 

mortgage 200. 
lease, 358. 
exchange, 395. 
trusts, 46. ^ 

date of, does not determine priority, 1*07. 
not necessary for mere contract', of sale, 141. 
optional, in case of sale abolished, 135. 

mortgage under Rs. 100... 136. 

not necessary for memorandum on deposit of title-deeds, 203. 
when required for re- conveyance or acknowledgment by mortgagee, 213» 
does not aid purchaser with notice, 137. 
valuation for purpose of, 201. 

BEGISTRATION ACTS. 

policy of the law, 15, 19, 137. « 

Act XIX of 1843 contained express provision us to notice, 138« 

otherwise the later Acts, 1 38. 

competition under Acts, 1871 and 1877... 134, 185« 

earlier Acts, 137, 138. * « 

Act XX of 1866, sale under, 137. 

Act I of 1871, construction of words ‘ property in future,’ 27* 
section 3. . .350. 

Act III of 1877, to what it extends, 2, 4. 

sections made supplemental to the Act, 2, 4, 25, 182» 

definition of immoveable property, 11, 132. 

section 3. ..11, 132. 

section 17... 132, 359, 404. 

section 17 (b)..-213. 

eeotion 17 (c)...213. 

section 17 (d) ..368. 

Bootion 17 (n)...213. 

Beotions 21, 22... 176. 

Bection 47...lb7, 135, 

section 48...133, 134, 136, 140, 204.^ 

Beotion 49. ..202. 

BBGTJLATIONS : * 

XV of 1793 ‘(Bengal), XXXIV of 1802 (Madras) ! 

compel mortgagee in possession to account for profits, 193, 304. 
repealed in 1855 and 1869 respectively, 197, 304. 
still apply to mortgages pnor to those dates, 197. 
cases illustrating effect ki reduemg interest, 197, 304. 
c . accounts under, 224. . * « * 
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EEGUIiA-TIONS— 

1 of 179B and XYIT of 1806 (Bengal) : 
repealed, 438. 

when proYisiona of, still applicable, 6, 7. 

not extended to Madras or Bombay, 190. 

conditions, of right to foreclosure under, 234. 

time runs against mortgagee from e*xpiry of year of grace, 194. 

applicable to English mortgages between Hindus, 200, 327, 

not to such mortgages between Europeans, 200i 

* tender o^r deposit under, 289. S 

XXXiy of 1802 (Madras) Beg. of 1793 (Bengal)* 

XXXI V*0f 1803 (^Bengal), X97. 

* « sectfons 9 and 10... 198. 

XVII of 1806.— Reg. I of 1798. 

XIX of 1814 (Bengal), 259. 

VIII of 1819 (Bengal), sale under, 269, 

XI of 1815 (Bengal), 369. 

V of 1827 (Bombay) , section 16 repealed, 488# 

« 

BBLIGIOUS. 

office of trastSe of, institution not tnmsforablo, 36. 
things dedicated to, purposes not transferable, 35. 
gifts for, purposes exempted from rulo of perpetuity^ 61 * 
gifts of whole estate on enuring life, 129. 

ISBNT. • 

* Siefinition of, 349, 352. 
payment of, 374, 

lessee liable for, after assignment of term, 878. 
assignee also liable, 373, 360. 

person having paid tend fide to another not liable to real owner, Ill- 
lessor may have right of ro-ontry on non-payment of, 382, 385. 

when relieved against, 390. 
remains the same, when tenant holds over, 392. 
vendor of leasehold to pay, up to date of sale, 145* 
mortgagor of leosehold to pay, 228. 
mortgagee when allowed for sums paid as, 252* 
when liable for non-payment of, 264. 
occupation rent. 

vendor retaining possession liable for, 162. 
mortgagee in personal possession liable for, 264, 276. 
occupant liable for, 360.^ 

See Afpobtionment. 


BENT ACTS. 

Bengal Tenancy Acts, • 

Act VITI of 1859, notice of suit under, 360, 

Act VIII of 1885, chap. XIV, 26£f 268. ^ 
rept under ,^docs*not include service, 362, 
charge under, not within section 100, ••3426 


6 ? 
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IIENT ACTS — continued. 

Bengal Tenancy Acts — €07itinued. 

* Act VIII of 1886, clcap. XIV — continued, 
section 171... 256. 

Madras Bont Rocovory Act, Act VIII of 1866^ 
sale under, 120, 259, 263. 
meaning of rent under, 352* 

Iff. W. P. Rent Acts, 

Act XVIII of 1873. 

abandonment of tenant's righH, 32. 

Act XII of 1881, meaningvof under, 352* 

BENTS AND PROFITS. 

accruing after transfer passes vvirith land, 38. 
yendoo entitled to, from conveyance, 147. 
mortgagee in possession accountable for, 266. 

.REPAIRS. 

as to covenant to make, and rule of TuVk v. JfotoTiav, 94. 
lessor not bound to make, unless under covenant, 361, 370. 

lessee may remedy breach of such covenant and deduot expense, 861, 370^ 
lessee to maintain the property, 362, 375. « 

mortgagee must make, if prohts allow it, 264, ^8. 

is entitled to sums spent in saving the property, 262, 26^ 

BBS JUDICATA. 

decroG against henamidar avails against owner as, 97* * , 

decree for foreclosure or sale constituting, 214. 

RESTRAINT. 

of alienation condition in, when void, 46. 

imposed on mortgagor, 49. 
in favour of lessors, 50. 
generaUy refers to voluntary alienation, 57* 
rule as to, relaxed in favour of charities, 52. 
of right of redemption, agreement in, 206, 280. 

RESTRICTIVE COVENANT. 

as to manner of enjoyment of absolute interest generally void, 
direction to poetpone partition, 63. ' 

to let at fixed rent, 68. ^ 

valid when anfiexed to land for benefit, of other land, 52, 92, 
enforceable against transferees with notioe, 92. 
and gratnitouB transferees, 92, 

Tjilk V. Moxha/g discussed, 92, 94, ^ 

, may be lost by change in oharaoter of the land, 92, 

RESTS. 

annual, when avowed against mortgagee, 806, 

RESUMPTION OP GIFT.— Sec Qott. 

REVENUE ACTS. 

XI of 1859, section l3r...269. 
incidents of sale under, 214, 259, 268, 
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EBVBNUE AOTS^co^tmuod. 

provision as to incumbrancer paying off arrears, 255. 
‘xVifof 1876 (Ondh), 360. 

T 071879 (Bombay), 369, 387. 

XII of 1881^(N. W. P.), 369. 

• » See Government Revenue. 

BBYBBSION.— £fes Assignment of Bbvebsion* 

BBVOOATION. 

, power of, *» ^ 

trs^s/er with, is annulled by Jhe later transfer, 99. 

* , immaterial whether former transfer is for value, 100. 
• what amounts to, 100. 

^of gifts, 

when possible, 407. 
of mandate or order, 414i. 

See Gift. 

» 

BIGHT TO SUB.— flfee Actionable Claims. 

BOYALTY. 

payable by IvSssce of brickfields is rent, 352. 

BULBS. 

power of High Courts to make, with regard to mortgage, 347. 
of High Courts of Bongal«and Madras,... dpp. 11. 

•salary. • 

* of public serrant not transferable, 27. 
accrues daily, 81 • 
apportionment of, 85. 

SALE. 

voluntary and involuntary distinguished, 9, 116, 118, 169, 249l 

contract for,, as to non-existent property, 28. 

possession not necessary to effect, 30. 

easements passing on, 38. 

fixtures passing on, 42, 

by person having limited power, 88, 

by ostensiblo owner, 96. 

by one having at the time no titl(^ KX^ 

by one co-owner, 102. 

purchaser’s right to policy of insurance, 10^ 
defined, 130. 

of immoveable property how mafe, 180. 

delivery of possession how effected, 139, 140* 
speoifle performance of contract of, 142. 
co])^itiona of, restricting inquii^, 160, 163, 
of one of two properties subject to common ohaxge, 169t 
discharge of incumbrances on, 170. 

Under Bevenuo Aot|, 214^ 268. 

See Vendor and Fubchases. 
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SALE, POWER OF. 

caro and good faith required of purchaser from one having, 89a 
irustoe, executor, administrator, &c., having, 89. 
generally given in English mortgage, 199. 
in mortgages under Conveyancing Act, 247. 

'when valid under the Act, 246. 

notice and other conditions precedenH* to exercise of, 248. 
exercise of, in fraudulent, Ac., manner may be restrained, ^49* 

'title of purchaser under, 249, 298. 

effect of mortgagee himself buying unde^*, 249. 

SALE, SUIT FOR. 

holder of charge or hypothecation may bring, 842. 

by mortgagee falls within Art. 147 of Limitation Act, 189, 195, 204. 

not open to usufructuary mortgagee, 235. 

dccroo for sale, 315. 

decree for sale in foreclosure-suit, 315. 

more advantageous to mortgagee than foreclosure, 3l6, 320* 

order absolute on default, 318. 

balance recoverable otherwise, 315, 320. 

order for sale in redemption -suit, 328. 

^ee Vendob and Pubchaseb. 

SALVAGE LIEN. 

of mortgagee saving property from destruction, 256, 341, < 

SAN MORTGAGE. 

obtaining in Gujarat, 186« 

SECURITY. 

for debt is transferred with the debt, 39, 45. 
transfer of a debt by way of mortgage, 436. 
not severable from secured debt, 45, 436. 

provided for on Court sale of land free from incumbrancos, 170. 
taking collateral, does not waive vendor’s lien, 164. 

vendee’s lien, 169. 

SELLER.— See Vendob and Pubchaseb. 

SEEVIOB OP NOTICE.— See Noiiob. 

SBBVIOE TENUBB. 

lease on service rent, 351. 

apportionment of service rent on severance of, 86. 
gifts in respect of services, 408. 

SET-OFF. . 

debtor ha ving, as against creditor may assert asainst assiemee. 434. 

c 

SIMPLE JIORTGAGE.— See Mobtgage, 

Wall cause court acts. 

Act X of 1850, 

* ' fixtures under, 44. 



SMALL CAUSE qOUjlT AGTS-contmue(2, 

. Ao^XIofl865. 

* moveable property nnder, 11. 

SPECIFIC PERFORMANCE. 

on decree ^or, and payment of money ownersbip passes, 142 . 

' of contract with regard to property not in possession, 29. 
of which purchaser has notice, 92. 

not decreed agf^nst purchaser when title depends on absence of notice, 94, 150. 
where coi^tract is not registered, and defendant’s conveyance is registered, 95. 
not granted Igainst buyer who co&d rely on estoppel, lOl. 

* Us pendens ’ no answer to suit for, 

gener^illy decreed in respect of contract for land, 142. 

not enforced in favour of vendor who has concealed defects, 149. 

buyer’s costs of suit for, 147, 169. 

titlo which seller claiming, must give, 158. 

of contract performable in part only, 166. 

BPBOIPIC? RELIEF AOT— ACT I OF 1877» 

« chapter II. ..147. 
chapter 111.,. 148. 
chapter IV.,. 147. . ^ 

chapter V...148. 
section 3, illnstration (<7)... 143. 
section 12. ..142. » 

sectiou^S... 166. 
section 14... 142. 
seotiouB 14-17.. 151. 
section 18,.,101, 350, 364, 397. 
section 18 (&).. 154. 
section 18 (c)...151, 157, 
section 18 (dj...l60. 
section 19... 142. 
section 22... 149. 
section 24 (d) . . .96. 
section 26 (a)... 101. 
section 25 (t) .. 158. 
section 26 (c) .. 96. 
section 27 (t)...95. 
section 28. ..131. 
section 66... 378. 

STAMP ACT— ACT I OF 1879 1 
section 4 (13) . . . 178. 
section 24... 167. 
action 29... 154. * 

STATUTES. 

27 Hen. VIII, c. 10— Uses repoalo(f, 438. , ^ 

13 Eliz.,^c. 6 — Fraud ntent Conveyances, 121, 124, 348« 
repealed, 438. 
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S r A TOTES — continued. 

2*7 Eliz.. c. 4 — Fraudulent Convoyancos, 321, 122. 
repealed, 438. , 
section 3... 122. 
section 5. ..99. 

4 Willm. A Mary, c. IG — Clandestine Mortgages, repealed, 438,. 

39 & 40 Geo. Ill, o. 98 (Thelusson Ac*l), 63. 

4 «& 6 Willm. IV, 0 . 22... 85. 

2 & 3 Viet., c. 11.-. 116. 

8&9Vict.. c. 106, 8. 6... 31. 

15&16Vict., c. 86, s. 48...317. ‘ ‘ 

33 & 34 Viet., c. 35...86. 

37 & 38 Viet., o. 78, ss. 1 and 2... 153. 

38 & 39 Viet., c. 33, s. 26...340. 

40 & 41 Viet., o. 33.. .69. 

66 & 57 Viet., c. 51, s. 2...122. 

Bee Army Act, 

Bill of Sale, 

Conveyancing Act, 

Frauds, Statute of. 

Insolvency Act, 

Judicature Act. 

STIPEND. — Bee Salary. 


SUB-LEASB. 

notice to quit sliould not be served on sub^lessee, 356, 357 * 
covenants running with the land, 94. 
annulled by forfeiture of leaso generally, 391, 
unaffected by surrender of lease generally, 391* 

SUB.MOBTGAGBB, 
may redeem, 323, 

should be joined as party to mortgage -suit, 294, 

■when party to decree, form of decree, 310, 

Bee Mortgage. 

SUBSEQUENT CONDITION . — Bee Condition^ 

SUBSTITUTED SECURITY, ^ 

on compulsory sale of property, 244, 259. 

SUCCESSION ACT— ACT X OF 1866: 

section 3, immoveable property defined, 11. 
sectiohs 4, 44, effect of, on marriage law, STm 
sections 93, 94... 407. 
sectioiitlOO. . . 66. 

section 101. . .5^. ‘ 

section 101, illustration (a), 58. ' 
section 102.. 59, 60. ^ c 

t.ection 103.. -60. 
se^otion 104... 63. 





BUCCESSION AC'S— ilCT X OF 1865— cowfiwwc<i. 

Par> XXXVI as to apportionment m.SG. 

section 105... 61. 

section 106 ...64, 65. 

section 100; fllustration (d)...65. 

section 107.. * 66. 

section 107, illustration (9),.. 64. 

section 108... 68? 

sections 169, 110... 413. 

section lll..r68. 

sectfop 112... 6^ 

sections 113, 114... 70. 

section 115.. .71. 

sections ,116, 117... 72. 

section 118... 73. 

section 119... 74. 

section 120. ..74, 75# 

section 121... 75. 

section 122... 75. 

% 

section 123. ,.76. 
section 124... 77. 
sections 167-177... 79. 
section 168... 81. 
sectional 69... 82. 

section 169, illustrations (5) and 

section 170... 81. 

section 171... 82. 

section 172... 83. 

section 172, exception,,. 93, 

section 173... 88. 

sections 174, 175, 176... 84# 

section 177... 85. 

SUCCESSION CERTIFICATE ACT— ACT VII OF 1889 1 
section 4.. .316. 

SUFFERANCE, TENANCY AT. 
when arises, 393. * 

adverse possession does not ran during, 393. 
one tenant at, cannot mal^c another, 199. 

English mortgagor in possession holds by, 199. 

SUPERSTITIOUS USES. 

English law of, not applicable in India, 62. 

SUE^iTr. 

entitled to redeem, 323. 

SURRENDER. j ^ 

distinguished from forfeiture, 388 
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STTBiBENDER —continued. 

of lease, express or implied, 382, 384. 
effect of, on sub -lease, <391. 

TACKING. 

meaning of, 279. 

abolished generally as against mesno i.ioumbrancer, 280. 

except in caso of mortgage i^roviding for future ad canoes,' 280!* 
still admissible against mortgagor, 281. * 

against mortgagor's heir, 281. 

not allowed to prejudice other sccu^edi creditors, 282* 

TAGORE CASE. 

rule of, still applies to Hindus, 9, 47, 56. 

TAXES. — ffeerGovJdRNMENT Revenue. 

TENANT . — See Landlord and Tenant. 

TENDER. 

of mortgage-money by mortgagor, 205, 211* 
requisites of, 291. 
waiver of, 292. 

cessation of interest on, 291. ' 

« 

of notice to determine lease, 363. 

to assignee of debt oC price and expenses, 431«' 
TERM.^fifce Assignment or Term. 


TIMBER. 

meaning of, 12. 

standing, is not immoveable property, 12. 

TIME. 

limits within which transfer may operate, 67* 

provision as to, distinguished from condition, 64 

fixed within which election must bo made, 78. 

priority in, generally gives better title, 107. 

proscribed, after which mortgagor may redeem, 208, 209. 

allowed in foreclosure -decree, 311. 

in case of successive mortgagees, 309. 

provision for enlargement of, by Court, 311, |312, 

in mortgage-decree how affected by appeal, 311, 

allowed in decree in redemption-suit, 324. 

provision for enlargement of, by Court, 328, 

lease mr^y take effect from future, 350. f, 

rules as to dur^iou of leases, 362. 


TITLE. 

wbat^passes under ordinary conveyance, 38* 
arising by estoppel, 100. 

that which is prior in time, generally prevails, 107* 
eqcfiitable, as distinguished from legal, 143 


lega^, may be acquired after payment notwithstanding notice, 24* 
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TlTLHi— contitbued; ‘ 

«ellerijt duty with regard to defects in, 149. 

seller's covenant for, 157. 

conditions excluding covenant for, IBS. 

party seeking to redeem mortgage must prove, 212, 328. 

to mortgaged property, mortgagee at lijjerty to charge costs of defending, 252, 
257. 

warranty of, on e Jehange, 397. 

" TITLE-DEEDS, j • 

person, not inquiring for, may be affected ifrith notice, 16. 
notice iiy erred from fact of other person being in possession of, 16* 

Hre incidents of interest in laud, 44, 155. 

seller bound to produce, for examination, 144, 152. 

to take care of, after contract, 144, 154. 
to deliver up, on money being paid, 145, 161. 

* or to covenant to produce them, 145, Idl. 

^ mortgagee to deliver up, ou redemption, 324. 
mortgage by deposit of, 201, 202. 

TEANSFEU OP PROPERTY.' j 

j by operation ’of law, 9, 52. * 

definition of, 26. 
must be to a living person* 26. 

9 but interest may be created in favour of unborn person, 66. 
non-existent property cannot be subject of, 28, 
possession not essential to, 30. 
operation and scope of, 38, 39. 

writing, registration and attestation when necessary for, 45. 
impossible, 

of possibilities of snccession, &c., 27. 

of right of re-entry except to owner of property affected, 27. 
of easement apart from dominant heritage, 27. 
of property restricted personally in its enjoyment, 27. 

Hindu family house, 32. 

ryot’s right of occupancy under Act y!(II of 1869 (Beng.), 32. 
of right of pre-emption, jl3. 

right of farmer defaulting in payment of revenue, 
right of tenant under a Court of Wards, 28, 
of mere right to sue for compensation for fraud or harm, 27. 
of public office, 27. 
of religious office^ 35. 
of public salary, 27. 

• of public pensions, 27. * 

when opposed to nature of intercut effected, 28, 
res eovMMtm&Sy 36. 
res esftra cownJerci%i!hi>^ 80. 
things dedicated, 86. 

6& 
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TBANSFiiK OF PROPERTY — continued. 

, inripoBsible — continued. 

for an illegal purpose, 28. 
to persons disqualified, 28. 

TREES. 

when deemed timber, 12. 

included among things attached to^lhe earth, 12, 42. 

TRUSTEE. 

religious, cannot alienate office, 86. 
sale by, 88, 97, 101. 

restricted covenant for title by, *14^ 160. 
notice of assignment to, 420, 422, 426. 

estate otherwise unauthorized cannot be made by intervention of, 66. 
electioiQi by, 78, 83. 

vendor, in respect of policy of insurance, 110. 
conveyance of debtor’s property to, for creditors, 125. 
when such conveyance irrevocable, 129. 
care required of, 144. 

when, for mortgagor, is also mortgagee, 233, 237 
when mortgagee is, for mortgagor, 249, 267. 

mortgagee is not, in respect of surplus collections, 271. 
when vendor is for vendee, 144. 

TRUSTEES’ & MORTGAGEES* POWERS AOT— J^OT XXYIII OF 1866- 
sections 6-19... 3, 6, 246, 260. / 

for text of, see Appendix I. 

TRUSTS ACT— ACT H OF ISSSt 
section 1...61. 
section 2. ..18. 
section 8... 143. 
section 4 (b) & 
section 5... 46. 
section 6... 282. 
section 7... 38. 
section 15... 166, 26S» 
section 28... 421. ^ 
section 32. ..266, 84& 
section 38...1C1. ^ 

section 41. ..63. 
sections 56, 58... 51. 
section 58. .(51, 428. 
section 64.. .89, 97. 
section 69...118, 427. 

section 78... 129. , 

section 84... 37. 

section 90... 226, 227, 262, 260, 267,^6. 
section 9 1 ... 1 i 3, *■ 

UNSORN person. - See Pbepbtuity, 

Tbansiee of Pbofbbty. 
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tSDIX. 


UNOBETAINTT. 

as to i^perty comprised in mortgage, 176, 177. 
as to rent* 362. 

UNDER-LEASE. 

«• « notice to qniff ^onld not be served on nnder-lesaee, 356. 

nnder-lesseo making oxcavations, &c., b^und to restore, 377. 
generally annulled by forfeiture of lease, 391. 

• not generally annfillcd by surrender of lease, 391, 

• . tJIfDUB INFLt^lJCB. *, 

gifts, &c., may be sot aside on the ground ef, 409, 411 
illustratilbuB of, 4d9, 410, 411. 

.. finus of proving lies on donor, 409. 

, except when purdanaahint &o., 410. 

UNIVERSAL GIFT. 

• meaning of, 413. 

donee lislfblo for donor’s debts, 413, 414. 

USUFRUCTUARY MORTGAGE.— Mortoagb. 

VBNDOE AND PWaCHASBB. 

* doctrine of notice as bCui /eei]? 17, 18. 

• contract between, as to uon-existent property, 28i» 
possession nuo indispensable, 30. 
wbaifeasepienta ^s, 38. 

^bat fixtures pass, 38. 

effect of restrictive covenants, 46, 91. 

doctrine of esio,jpel as between, 100. 

rights as to policy of insurance, lOD. 

doctrine of lis peridenSf 116. 

effect of contract as between, 130, 143, 144. 

vendor^s duty, 

to disclose latent defects, 15, 144, 148. 
omission amounts to fraud, 147. 
probably includifig defects in title, 149. 
remedy of purchaser discovering defects, 

before conveyance, 150. • * 

after conveyance, 1 51. ^ 

to produce documents of title in his possession, 144, 152, 
when documents not in vendor’s ijossession, 152. 
to answer questions, 144, 152. 
to execute conveyance, 144, a% 4. 
on payment or tender, 144. 
conveyance by whom prepared, 154, 

•to take care of property and documents, 144, 166. 

vendor liable for permissive waste, 165. 
to give possession, 146, 165. • • 

w^at sort of possession intccided, 156. 
to pay outstanding charges, rent and incumbrances, 145, 157. 
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VENDOR AND PURCHASER— conti^yied, 
vendor’s duty — continued. 

purchaser paying, now entitled to recover, 157. 
or retain out of purchase-money, 157. 
tlioug^b. purchase -money assigned by vendor, 157* • 

M to covenant for title, 145. • 

operation of covenant 158, 
right of purchaser when covenant excluded, 159. 
effect of special conditions, 150, 153, 155. 
waiver of covenant, 160. < 

effect of previous notice of defects, 160, 
modified covenant by trustee, 145, 160. 
covenant runs with land, 145. 

' to deliver title-deeds in his power, 145, 161. 

proviso where whole of property not sold, 145. 

sold to several buyers, 146. 
obligation a personal one, 161. 
prodaotion of copies at expense of purchaser, 161. 
vendor^s right, 

to enjoy rents and profits, 

until ownership passes, 146, 161. 

■ subsequent liability of vendor for occupation rent> 162. 
to lien for unpaid purchaso-money, 146, 1G2. ' 
available against all but purchaser without notice, 163. 
equitable mortgagee with title-deeds preferred, 163. 

jpurch£iser*8 duty, 

to disclose facta relating to soller*s interest, 146, 164. 
death of prior tenant-for-life, 164. 
omission constitutes fraud, 165. 
to pay purchase-money, 146, 166. 

right when incumbrances discovered, 166. 
not affected by assignment of purchase-money, 166- 
to bear loss, &c., after conveyance, 146, 166, 
to pay rents, charges, &c,, 146, 167. 
purchaser’s further rights, 

to acofetious, &c., after couveyan 7e, 147, 168. 
to lien for purohaae-money paid in advance, and costs, 147, 168. 
when it arises, 168. 

^not lost by taking additional security, 168. 

' enforceable against subsequer.t mortgagees with notice, 169, 

VBSTBD INTBR!£!ST. . 

definition of, 64- 

not defeated by death, 66. ^ 

nor postponement of enjoyment, 64, Q6* 

nor creation of prior Interest, 64. 

nor direction for accumulation of income, 64 . 

interest created for unborn person vests at his birthy 66 . 
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VESTED iNTBEESf— cywei 7 iwc(f, ■ 

*intei‘ibfc %osfcs on fufilmont of condition precedent, 66. 
when transfer of income vests corpus, 07. 
c^o of transfer to members of a class to attain certain age, 68. 

' riV^M VADiaM., 

► a kind of nsnfmotnary mortgage, 210. 

YfilD. ' • 

^ as distinguished from voidable, 148.^ 
byreason ol^fofgcry, 134. * 

, WAIVER.* • • 

of inquii^ for purpose of election, 78, 84. 
of restrictive covenant relating to land, 92 
of vendor’s covenant for title, 160. 
of vendor’s lien, 164. 
of tendej of debt, 292. 
of forfeiture, 387. 
of notice to quit, 389. 

by mortgagor of notiC'L of sale under power, 248, 249. 

. WASTE. • » 

• when vendor liable for, 144, 165. 
when mortgagor liable for, 232. 
wheik mortgagee liable for* 264, 268. 

^ jivlien lessee liable for, 377. 

WAY. 

right of, passes to purchaser, 38, 41* 

WITNESSSS.—iSee Attestation. 

WRITING. 

when required on translor, 45. 

consent in, constituting condition precedent, 72. 

ZUR I-rE8llQl LEASE. 

conditions against alienation in, 49. 
usufructuary mortgage, 183, 197. 

KW-ir^eshgidara to be joined in moitgage-snir, 2JJ6, 
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IV of 1882. 


IV of 1882. 


IZ of 1872. 


Short title and 
commencement. 


ACT NO. II OF 1900.* 

An Act to amend the Trensfer of Property Act, 1882, 

Wheebas it is expedient to amend the Transrer bf 
Property Act, 1882 ; It is hereby enacted as follows : — 

1. (1) This Act may be' called the. 
Transfer of Property Act, 190() ; and 

(5) It shall come into force at once. 

2. In section 3 of the Transfer of Property Act, 1882, 
to see- ^''^ter the definition of “ attached to the 
tioD8,Activ,i882. garth” the following shall be mserted, 

, namely : — 

“ Actionable claim ” means a claim to any debt, other 
than a debt secured by mortgage of immoveable property 
or by hypothecation or pledge of moveable property, or to 
any beneficial interest in moveable property not in the pos- 
session, either actual or constructive, of the claimant, which 
the Civil Courts recognize as affording grounds for relief, 
whether such debt or beneficial interest be existent, accru- 
ing conditional or contingent.” 
tion t mt 3. In section 6 of the same Act- 

(i) in clause (e) the words “ for compensation for a 
fraud or for harm iJ' )gally caused ” shall be omitted ; and 

(ii) in clause (It) the words “ for an illegal purpose ” 
shall bo omitted and instead thereof the words “ for an un- 

. lawful object or consideration within the meaning of section 
23 of the Indian Contract Act, 1872,” shall be inserted. 

Substitution o f Chapter VIII of the same Act, 

Otapto vin ' lot following Chapter shall be substituted, 
IV, 1882. namely : — 

"OHAPTEB. VIIL 
“Of Teak see es op Aoi'ionable Claims. 

“ 130. (1) The transfer of an actionable claim shall be 
Trunsforofaction- effected ouly by the execution of an instru- 
able claim. ment in writing signed by the transferor 

•Thyi Act received the assent of the Goveruor- General on the 2nd February 1900, 
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or his duly authorized agent,*and shall be complete and 
efteclfual upon the execution of such instrument, and there-' 
upon all the rights and remedies of the transferor, whether 
. bj^ay of* damages or otherwise, shall vest in the trans- 
feree, whether such notice of the transfer as is hereinafter 
.provided be’given or not: 

i Provided that every (pealing with the debt or other 
actionable claim by the debtor or other person from or 
againsC'whom the transferor would, but for such instru- 
*ment ofWansfer as aforesaid, have been entitled to recover 
' or Enforce such debt or other acdonable claim, shall (save 
where the debtor or other person is a party to the transfer 
or has received express notice thereof as hereinafter pro- 
vided) be valid as against such transfer. 

•» 

« (2) The transferee of an actionable claim may, upon the 

^execution of such instrument of transfer as aforesaid, sue 
or destitute pi'oceedings for the same in his own name with- 
, oat obtaining the transferor’s consent to such suit or pro- 
ceedings and without making him a party thereto. 

Exception . — Nothing in this section applies to the 
transfer of a marine or fire policy of 'nsurance. 

Illustrations. 

(i) A owes money to B, who transfora tho dobt to 0. B then demands tho debt 
from A, whO| not having received notice of the transfer, as prescribed in section 131, 
pays B. The payment i.s valid, and 0 cannot sue A for the dobt. 

(h) A effects a policy on his owp life with an Insurance Company and assigns 
it to a Bank for securing the payment of an existing or fifture debt, if A dies, the 
Bank is entitled to receive the am|unt of the policy ond to sue on it without- the 
concurrence of A’s exeentor, subject to the proviso in sub-section (J) of section 130 
and to the provisions of section 132. 

“ 131. Every notice^ of transfer of an acfcional^le claim 

Notice to be in Writing, signed Jby the trans- 

wiiting, signed. feror Or his "agent duly authorized in this 
behalf, or, in case the transferor refuses to sign, by flie 
transferee ftr his agent, ahd, suall stgte the name and 
address (if the transferee- ’ • * 
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* 

; ** 132. The transferee <of an actionable claim shall take 

it sab;eot bo all the liabilities and e(^aities 

Liability of traoso * . , , . . 

faree of actionable to whioh the tiansfei’or was subiect in res- 

olaiin* 1 <* 1 * i» . 

pect thereof at the date of th^ transfer. 

!• 

Illustrations, 

« 

(i) A transfers to C a debt due to him ]?y H, A being then indeoted to B. C 
aneB B for tho dobt due hy B to A. E/p s.^ch snic B is entitled to sot off the debt due 
by A to him, although 0 was unaware of it at the date ol* such transfer. 

o 

(ii) A executed a bond in favour of B under circanistances entitling the former 

to have it delivered up and cancolled. B assigns the bond to G for value and without 
notice of auoh oircumsbaiices. G cannot enforce the bond against A. ^ 


133. Where the transferor of a debt warrants the 
solvency of the debtor, the warranty, in 
v^y’rf’debtor.***' absence of a contract to the contrary, 
applies only to his solvency at the time of 
the transfer, and is limited, where the transfer is made for 
consideration, to the amount or value o'f such consideration. 


“ 134. Where a debt is transferred for the purpose of 
securing an existing or future debt, the 

HortKaged debt. ° ° 

debt so transferred, if received by tlie trans- 
feror or recovered by the transferee, is applicable, first, in 
payment of the costs of such recovery: secondly, J i or 
towai’ds satisfaction of the amount for the time being 
Secured by the transfer ; and the residue, if any, belongs to 
the transferor or other person entitled to receive the same. 


“ 135. Every assignee, by indorsement or other writ- 
Assi^nment of ^ ^ marine insurance or of 

or*ar''por<V™of in° ® policy of insurance against fire, in whom 
Buvanco. ^ the property in the subject insured shall be 
absolutely vested at the date of the assignment, shall have 
transferred aud vested ii^ him all rights of suit as i) the 
. contract contained in the ^ policy had been made with 
hiffiself. 
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*0*136. No Judge, legal jjractitioner, or oflBcer con- 
Incapacity of Elected with any Court gf Justice shall Ijuy 
traffic in, or stipulate for, or agree to 
,ju|fioe. »* receive, any share of, or interest in, any 
actionable claiin,,and no Coat’t of Justice shall enforce, at 
Jiis instance of at the instance of any person claiming by or 
through h|D), any actio aabte^claim so dealt with by him as 
aforesaid. 


' ■ , “ 132- Nothmg in the foregoing sections of this 
' ■‘r " Chapter applies to stocks, shares*or deben- 

Saving of nego- * . 

tiabie instraments, tures or to instruments which are for the 
***' » time being, by law or custom, negotiable, 

JOT to any mercantile document of title to goods. 

Explanation . — The expression * mercantile document 
pf title to goods ’ includes a bill of lading, dock- warrant, 
warehouse-keeper’s certificate, railway receipt, Warrant or 
order for thd delivery of goods, and any other document 
'used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purporting 
to authorize, either by endorsement or by delivery, the 
possessor of the document to transfer or receive goods there- 
by represented.” 


5. So much of the Policies of Insurance (Marine 

and Fire) Assignment Act, 1866, as isvofises. 

fiepeal. 

unrepe^led, and sp much of the Indian , 
Short Titles Act, 18974 as relates theretip, are hereby ziT of u 
repealed. 




IiAW>WOIUi.!S 

BY 

f^CINALO NELSON. iiM Bar-af-Law. 

fKNClFAL O^^Tlll? LAW COLLEGK, MAD:?AS, AND ADVOCATE (IF THE HIGH 
COUHT OF MADBA8. 


ffh^ndiaifPenal Code fAct XLV of 18G0) with all Amend- 
ments, a%d Notes, Analyses^ and Commentaries. Demi 8vo* 
About Secant^ Edition. Price Ils« 8. 

• This is the prescribed Text-hook in Criminal Law In the Punjab 
Univeriity. ‘ 

oFxfefemrs. 

k “ Of th^ numeAua (joniuicntiirioK on Llie Indian Ponal Code there is, in our 
^ op inion, none so suitable fair the pur]K»ses of tin* students as tJie one before us. 'J’ho 
^Irotfis j^re adn^ibly lucid and full, and difticiilt points are explailn^d in lanc^iiage tho 
simplin^ of W'hieli loaves nothing to bo desired. As an instance, wo would refer to 
Jbhapt^^IV., wJiicli deals in a masterly stylo nitli tho ‘General iSvceptions* to 
Criminal liability. It is with nuicli pleasure that wo congratulate Mr. Nelson on the 
^ fact that a Second Edition of this work has been called for.*’— C7y/Z aud AlilUary 
Gazette, 2n^ April 1898. 

*'The Notes are hicicl, crisp, and to the point, thus avoiding didusivoui^B of 

^^guago The jrnotJiod of treatment is sure to prov(^ of great assistance to the 

MofuBsil Courts and fPractitioiiors in the conduct of criminal cases. The coinplete- 
nesa of reference^ Indian cases also renders the work useful in Pn'sidency Towns.” — 
j <7aZc«titt TYec/i;?// JVotes, Dili Al^yGl898. 

The Specific Relief Act (Ad I of H 87 7 with an Inirodudion 
' and Gommeniaries.^ Price Rs. 8. 

# ^ ^ opi;nios’8. 

• ‘*Thc book gives full references to the English and Indiiin antliorities upon the 
Law of Spocitic Relief. The notes arc clear and well arranged.” — Madras Lavj 
JouttmI. 

“ A very excellent hand-book.” — Aladrae Times. 

‘‘ The best eoiiniientary on the Act.’* — Hindu, 


The Law of Property, Including the Theory a7id History thereof. 
This book is designed as an analysis of and a complete ^uide, 
for the use of students, to the English Law of Heal Property,, 

Price Rs. 10. 

oFivzoirs. 

“An exposition of the Law of i’roporty is a task of no ordinary difficulty. It IS} 
therefore, awarding a legal writer Who has dealt succcssiiiiily with this task evou. 
more than the usual mend of pj aise w hen it is said^hat ho lias accomplished his aim. 
But nothing less must bo suid of thls|n;uiiial of Mr. Nelson.” — J^aw Times (LondlpJ. 

“ As a text-book for students it is sure to bo much appreoiated .” — Pioneer 
(Allahabad). 

“ An excodingly vain able production. To Indian Law >SLu(lenbs of the Law o 
Property wo can recommend no better work than Mr. Nelbofl’s.”—- Jjjjfoofrae Law 
Journal. * 

The Law of Injunctions in British India*. Ajreaiise on 
the modern Law of Injunctions {temporary ond 'perpetual) in 
.itngland, and in British India. . 

About 600 pagef. ‘.Price Rs,.’ 12< 

SH’nivasa^VapaciachaH As Co., Madras.^* 







